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THE COMMONWEALTH OF AUSTRALIA 

§ 1. The Ilisfory of federation 

ANXIETY at the growing power of tlie United States and 
-t^the perturbation of the Imperial Government over the 
failure of Canada to pass the Militia Act suggested in 
unquestionably contributed in considerable degree t< i induce the 
Colonial politicians to form, and the Imperial Governnsent to 
support, the idea of a federation of the Canadian territories. It 
was different in Australia ; if the Crimean war and rumours 
of Russian hostility to Britain and intrigue in Afghanistan in 
1877-8 and 1885 aroused some anxiety in Au.stralia, it was but 
faint and the effect was evanescent. Indeed the first result of 
federation was a prompt decrease in the numbers and efficiency 
of the defence forces of the Commonwealth. The speed with 
which federation was consummated in Canada was due to the 
pressure of the situation of the time ^cith possibilities of Fenian 
intrigues and anxiety lest adventurers from the United States 
mi g ht cut off Canada from the west. In Australia, where 
defence formed no driving force, federation was the slow out- 
come of the most lengthy deliberation.^ 

The dominant motive for federation lay in trade and customs. 
As early as 1842 New South Wales was ready to give Ta.smania 
and New Zealand free trade, but the Imperial Government, on 
28 June 1843, disapproved of differential duties. Sir C. Fitzroy, 
on 29 September 1846, suggested that there should be a Governor- 
General for Australia to consider Acts on trade issues, and Lord 
Grey, with the approval of the Privy Council Committee on 
Trade and Plantations, approved in 1849 the proposal, and in 
the Act to constitute the Colony of Victoria in 1850 it was 
proposed to provide for a federal legislature with power to enact 
a tariff and to deal with posts ; roads and railways ; shipping 
and harbours ; weights and measures ; and matters referred to 
it by the Colonies ; to create a Supreme Court ; and raise 

^ Quick and Garran, Const, of CommotiKealOi, pp. 79-352 ; Haniaon Moore, 
CwmmuxdUh of Australia ; Egerton, Federations and Vnims, 
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mtot to secure for the -Colonies the position of neutral states, 
an idea which was derided in the Colony and still more out-i<le 
of it, and made no further progress. But anxiety regarding the 
French penetration of the Pacific, stirred hy fears of the ro.-ults 
of the deportation of convicts to Xew Caledonia from 18^)4, 
continued when transportation to Western Australia cofiS(*d in 
1807, resulted in pressure on the Imperial Goveniinent to annex 
Fiji in 1874 and to assert in 1S78 BritL^h intorc'^its in the Xew 
Hebrides. The interest of the United States in Samoa began in 
1875, and in 1880-1 a Conference at ihdbounie and later at 
Sydney ^ showed that federal ideas w’ere stirring, thcjugh Vic- 
toria, ^ Queensland, and Xew Zealand were not willing to accept 
any Federal Council. The appearance of German claims in the 
Pacific and anxiety over New Guinea produced more striking 
results. Queensland purported to annex Xew Guinea so far as 
not already in the hands of the Dutch, but the action was 
disavowed hy the Imperial Government, w'hich, howTver, 
pointedly hinted at federation as a proper preliminary to the 
fulfilment of Australian ambitions to take a more active part 
in the control of the Pacific. Mr. Service, Premier of Victoria, 
then secured the meeting of a Conference at Sydnej' in Novem- 
ber 1883 at which federation was discussed. Xew' Zealand and 
Fiji were represented as well as the six Colonies, and the Con- 
ference agreed on pressing for annexation of Xew Guineti, 
control of the New Hebrides, protested against the introduction 
of convict labour into the Pacific, and demanded a Monroe 
doctrine for Australia. It concxirred in securing an Imperial 
Act to create a Federal Council with powers of a definitely 
limited kind, and on addresses from the Colonies other than 
New Zealand and New South Wales — Sir H. Parkes had be- 
come convinced that such a Council would be a * rickety body * 
— ^the desired Council was created by Imperial Act of 1885.^ 
Mr. James Bryce opposed it in the Commons, Lord Carnarvon 
championed it in the Lords. The powers of the Council Avere 
to legislate on the relations of Australasia with the islands of 
the Pacific ; the influx of criminals ; fisheries in Austral- 
asian waters bej^ond territorial limits ; intercolonial service of 
process, enforcement of judgements and criminal process; 

^ New South Wales, Ass. Votes, 1881, i. 320. 

* Victoria, Votes, 1880-1, iv. 469. 
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request of Victoria and Queensland, for recognition inter of 
naturalization certificates,^ and of all four Colonies for tbe 
compulsory production of testamentary instruments. Its last 
meeting was in January 18D9 at a time when federation was 
at hand. It interposed no difficulty in the way of federation, 
and, on the whole, its existence rather told in favour of t!ie 
fuller measure than otherwise. 

True federation w’as at the same time being brought nearer 
by considerations of the need for uniformity and co-o]jeration 
in many matters, which formed the fubjoet of intercolonial 
conferences of ministers or experts, and whofeo nece-r^iiy in- 
evitably gave advocates of change a theme for argument. 
Sir W. Jervois’s inspection of Australian defences in 1878 led 
to recommendations for further defence arrangements, and the 
Sydney Conference of 1881 admitted that Australia really ouglit 
to undertake her military defence, w’hile holding that naval 
defence ought to be an Imperial burden ; this conclusion Lord 
Carnarvon’s Royal Commission on defence emphatically dis- 
sented from on 23 March 1882. Admiral Sir G. Tryon was 
fortunate in his negotiations in 1885 with Australia, and paved 
the way for the agreement, at the Colonial Conference in Londr »n 
of 1887, that Australia should accept the duty of finding £22f»,< H 
towards the cost of a naval squadron, to be maintained fleti- 
nitely under agreement on the Austrula^ian statiem. A mili- 
tary officer w’as to be sent to insi)ect Australian defence by the 
Imperial Government. Sir H. Parkes, however, withdrew 
from this arrangement, with the result that in 1889 the Imperial 
Government dispatched Major-General Sir J. Bevan Edwards 
to report on the situation. He did so on 0 October, advocating 
federation for defence purposes, and Sir H. Parkes became a 
convert to the idea of federation. Under his influence a meeting 
of accredited delegates was held in Melbourne in February 1890 
to pave the w’ay for a formal conference, w^hich w'as duly held 
at Sydney in March-AprU 1891. The Colonies, other than New' 
Zealand, which sent three representatives, w'ere represented by 
seven spokesmen apiece, usually tw^o from the Council, appointed 
under Acts of 1890-1. It was agreed that federation for cus- 
toms and defence was desirable ; that only so much power 
should be given to the federation as was essential ; that the 
1 60 Viet. No. 1. 
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My thanks are due to the legal profession for the warm welcome 
they have accorded to the first edition of this publication. 

The author is happy to note that the Introduction which dealt 
with the manifold defects of the Act and set out constructive proposals 
for amendments has served its purpose and that there arc indications 
that the remodelling of the Act will be taken on hand without further 
delay. 

Several improvements are effected in this edition, the Introduction is 
made fuller and more comprehensive, portions of the commentaries are 
rewritten, condensed or elaborated as was found expedient ; the case 
law is brought up to date and several topographical changes are made 
to make the book more handy and facilitate reference. 

The author is grateful to the Hon’ble Mr. Justice VValler, for the 
deep interest evinced by him in all matters relating to courbfecs which 
has been a source of great encouragement to the author in his attempts 
to solve several of the knotty questions that arise under the Act. 

Thanks are again due to Mr. Verghese, Chief Court-Fee Examiner, 
High Court, (now District Munsif) whose practical knowledge in the 
working of the Act in the moffusil especially in the Andhra and Malabar 
districts has been of great help to the author, and to the publishers 
Messrs. V. S. N. Chari & Co. for their characteristic enthusiasm in 
doing the work entrusted to them with thoroughness and promptitude, 
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66*228 ; the Labour party there disliked the refusal to use the 
referendum to settle deadlocks ; there was dislike of equal 
representation in the Senate, to the financial advantages which 
would accrue to Tasmania and Western Australia at the ex- 
pense of the Colony, and to the certainty of a protective tariff. 
But Mr. G. Reid was not prepared to defeat federation against 
the popular will, and he used the situation to secure concessions 
for New South Wales, after obtaining approval of his policy 
from the electors at a keenly disputed election in 1898. On 
29 January a Premiers’ Conference at Melbourne conceded 
changes in the draft ; these included the provision of an abso- 
lute majority in lieu of a two-thirds majority at a joint session 
consequent on a deadlock ; the limitation of the provisions of 
the constitution regarding the payment to the States of the 
surplus customs revenue to ten years ; the giving of permission 
to Parliament to make grants to necessitous States ; the safe- 
guarding of the States by requiring the sanction of the electors 
to changes in their boundaries ; and the application of the 
deadlock clauses to cases of amendment of the constitution. 
It was now found possible to muster 107,420 to 82,741 votes, 
and Queensland was moved to take a referendum resulting in 
a decided victory, though Rockhampton and the south opposed 
the change. The five Colonics now addressed the Crown for an 
Imperial Act and sent delegates to press their cause, ^ while 
New Zealand, which had stood out since 1891, and Western 
Australia sent memoranda asking for permission to join in 
future, and in the latter case for customs concessions and an 
intercolonial railw^ay, as in Canada. New' Zealand suggested 
that, if she did not join, there might be provision for her to 
share the High Court, and to arrange joint military and naval 
defence. The delegates who conferred with Mr, Chamberlain 
had to admit that the Commonw ealth w'as a Colony ; and the 
demand for wide powers in s. 5 of the proposed Act, to w'hich 
the constitution was to be attached, giving effect to Common- 

1 Commonwealth of Australia Constitution BUI (19(K)) ; Clark, Australian 
Const, Law, pp. 335-67 ; Pari, Pap., 0, 6025, 6466 ; Cd. 124, 158, 188. The 
Adelaide, Sydney, and Melbourne Debates are all printed. Fov Deakin's shore 
in winning public opinion, see Murdoch, pp. 151 ff., 180 ff. For the agitation 
on the gold fields which forced Western Australia to come in, see Battye, 
Western Australia, pp. 448 fi. 
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§ 2. The dommonwealth and the Statens 

There is a certain distinction between the frame of the Com- 
monwealth constitution and that of Canada. In the latter, 
though its character is truly federal, the fact that the ro>iduul 
power was to be given to the Dominion resulted in a ilitierent 
measure of importance being attached to the definition f;f 
functions of the federation and the x)rovinces, and the j>owers 
of each are accordingly set out in detail. In the case of the 
Commonwealth the Act emphasizes in its form the fact that 
the States were uniting to form a now entity with powers in 
some matters exclusive of those of the States, in others covering 
the same ground, but paramount in case of conllict, but in 
many other spheres not infringing State sovereignty. The 
whole stress of the Act lies in the creation of a Federal Parlia- 
ment (section i), of a federal executive (ii), a judicature (iii), in 
the laying down of rules as to finance and trade (iv), while only 
a short section (v) is given to the States, and the creation of 
new States is regulated (vi), the seat of Government and the 
appointment of deputies are provided for (vii), and the mode 
of altering the constitution defined (viii). The essential position 
regarding the States is their continuance in existence with 
their old constitutions — the possibility of change was discussed 
during the federation debates; but the opposition was con- 
clusive — ^whereas in the case of Canada the subordination of the 
Lieutenant-Governors to the Governor-General, and the federal 
power of disallowance, mark immediately a predominance on 
the part of the federation. So also the ^stribution of powers 
in Canada was based on the predilection of many of the framers 
of the constitution for a unitary form of regime, w’hile, in the 
Commonwealth, the insistence on defining only the powers of 
the Commonwealth, leaving all else to the States, and on pro- 
viding a High Court with almost exclusive power of settling 
disputes between the Commonwealth and the States, testifies 
to the great weight of American precedent ^ on the formation 
of the constitution. It might a priori have been expected that 
American precedent would more strongly have affected the 

1 Claxk, Australian C(mM, Law, pp. 358-87. Xote that South African 
opinion felt that Canadian federalism is too rigid in its legalism, and that 
federation perpetuated nationalism ; Walker, Lord d& 1 illiers, pp. 434 f. 
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The Court-Fees Act dating from 1870 has been the target of such 
adverse criticism that it will be more like flogging a dead horse to 
direct further criticism against it and catalogue its manifold defects. 
But one pauses to enquire whether after all, it has not outlived its 
usefulness, and seamed and scarred as it is with amendments and 
repeals, it would not be expedient to scrap it altogether, and enact a 
brand new Act in the light of experience gained by the working of 
this fiscal enactment for the past several decades. The irony of it is, 
however, that in spite of all this, the legislature has not, for reasons 
not at all apparent yet made up its mind to effect this necessary reform 
which is certainly overdue. The Government of India more than a 
decade did prepare a draft bill for a new Court- Fees Act and nothing 
came out of it afterwards. 

The obscure and inartistic drafting of the Act, its obsolete pro- 
visions, its antique procedure and its ambiguous expressions have all 
been severely criticised by the learned Judges of the several High 
Courts and have also been commented on in this book. In Hatha nui 
Rat V. Gobind Nath Tmari^ 12 A. 129, for instance Mahomud J. has 
forcibly expressed his view thus : “ I think it is within my province to 
point out clearly as a judge of this court that I do not understand that 
the provisions of the Court-Fees Act as they now have boon ntterpreled 
can operate otherwise than to retard, and in many cases obvi:it(^ the 
possibilities of justice being done to the parties who did not happen to 
have sufficient pecuniary means to abide by the stringent rcniuronnmts 
of the letter of the statute itself. The enactment as the learned Chief 
Justice has explained is most anxious to collect money from tliose who 
seek to obtain justice but there is not one word in that statute to 
enable the litigant who is to be subject to these stringent rules, to 
reobtain the sum of money which he, by a wrongful user of the |)Owers 
given to the taxing officer does pay as court-fee. ♦ * ♦ I mention 

this on purpose as I hope that this enactment will soon be considered 
fit to be amended and that a difficulcy such as has risen in this case 
may not arise in future and that no pleas of ad mheri omUum such 
as were addressed in this very case might be made the subject of 
consideration of the judges of a whole High Court established by Her 
Majesty’s Charter. The stringency of the Act as it has now been 
interpreted is probably a good thing for the litigant, because it 
indicates the necessity of amendment on his behalf. 1 hold, following 
the views of Jeremy Bentham, that law taxes, the more stringent they 
are, the less do they achieve their aim, for they are stringent not in the 
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of the State Parliament acting together is permitted, but 
merely to fill casual vacancies,^ and even then only until the 
next general election of the House of Representatives or of 
Senators. 

The principle of population, on the other hand, as in Canada, 
dominates the Lower House, where, under the gro^vth of the 
comparative populations, Xew South Wales has now 2S mem- 
bers, Victoria 20, and Queensland 10, as against the original 26, 
23, and 9, while Western Australia and Tasmania remain at .5, 
the minimum figure, «and South Australia at 7, the Northern 
Territory being given a member without voting power. In 
calculating population, there are omitted aborigines and mem- 
bers of races excluded from the franchise for the Lower House 
in the State ; this rule strikes at Western Australia and 
Queensland, which since 1907 (ActXo. 22) and 1905 (Act Xo. 1) 
have disfranchised Asiatics as well as aborigines. 

The Federation may be looked upon from two points of view, 
a matter which was never possible in the case of Canada, so 
clearly predominant was the position of the Federal Govern- 
ment, with its sole right of correspondence with the Imperial 
Government, and its apparent control over the provinces. It 
might be argued, as many State politicians held, that all that 
had happened was the creation of a new agency by the States, 
which was to serve as their representative in certain defined 
matters. The view of the Commonwealth Government, as 
accepted and developed by the Imperial Government at and 
after federation, was that the change was not the mere addition 
of a new entity to existing bodies ; it was the creation of a 
whole, which embraced the parts and in the process altered and 
changed their nature. To the outside world, in foreign affairs 
and in Imperial relations alike, the Commonwealth was to stand 
for and speak for Australia. The truth, as usual, lay between 
these extremes, hut it is whoUy impossible yet to say how the 
course of judicial interpretation will ultimately lead, for the 
High Court, as will he seen, does not feel bound to respect its 
own previous decisions, and changes in personnel may at any 
time deflect the course of interpretation of the constitution. 

The constitution itself gives little direct guidance. It pro- 

1 See Vardan v. aiogUin, 6 C. L. R. 201 ; TarU Deh., 1907, pp. 4393 ff. ; 
ParL Pap., 1907-8, Nos. Ill, 112. 
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on the other. A most common instance is the use of the word ** value ” 
and though within the four corners of the Act there are at least three 
dififerent methods of computation, the expression is used very loosely 
without specifying how it is intended to be ascertained in individual 
cases. As has been observed by their Lordships of the Allahabad 
High Court in 44 A, 542, “ The legislature did not intend to say, and 
has not said anything as to how the valuation should be arrived at". ^ 
Again there is no definition of what a garden is, and this has given 
rise to a conflict of decisions as to what a Malabar Paramba is. Nor 
is there any method laid down for the valuation of the title deeds of 
immoveable property. Then in s, V there is no specification of what a 
“ subject ’* is.® And regarding the use of the words “ summary 
dicision ” in Sch. If, Art, 17, V/estrop, C. J. observes in 2 /i. L. R. 
235, “ The meaning of the words ‘ summary decision * is not sufficiently 
well known to justify the use of them as a technical term in an Act of 
the Legislature without any definition.” As observed in Krishna 
Mohan v. Raghunandan, 4 Pat. 336, ” the wording of this Act is in 
some respects certainly unscientific and difficult to interpret and its 
interpretations has been the subject of a multitude of decisions in the 
courts.” There are several such instances in the whole Act that 
justifies the remark of the learned judges of the Bombay* High Court 
in 4 Bom. 515 that the “ Court- Fees Act might be advantageously 
amended with a view to the attainment of a higher degree of perspi- 
cuity than it now possesses"; and this is evident also from the 
observations in 2 Bom. 219. 

Another defect noticeable in the Act is that while it provides for 
certain classes of suits, its provisions are seldom exhaustive^ For 
instance s. 7 (n) provides for * suits /or maintenance ' but does not pro- 
vide for * suits to reduce maintenance.’ As was observed by their Lord- 
ships of the Bombay High Court in 4 B. 51 5^ ‘ it is remarkable that 
although in Cl. (Hi) of s. 7 the Legislature expressly provided for 
* suits to raise attachments from land ’ it has not made any express 
provision for * suits " to restore attachments on land which might fairly 
have been expected to be placed on the same level in respect of court- 
fees as' suits to raise such attachments. Whether the mode of com- 
putation as laid down in clause (vHi) would be fair in either of those 
cas^ is open to question The Act contains no rales and proscribes 
no method of arriving at the amount or value of the subject-matter of 

1. a fallet diatitMoa see p« 600 infra. 

2. This has been rectified iSj^engel by the Bengal Autendmeat Aei VH of 1916. 
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Em^pire, but it is difficult to hold that there is any common 
law of elections in the Commonwealth, as was contended in 
Chanter v. Blaclcwood} 

Adopting this construction of Acts by English models, the 
High Court has on several occasions investigated the position 
of the Crown in the States as against the Crown in the C’ommon- 
wcalth. The clear rule is that a statute is normally intended 
to govern the actions of subjects, and, therefore, does not 
normally admit of interpretation, without expre.-s word-, as 
meant to bind the Crown. In the case of tlie Ctumnonwealtli 
Constitution, however, the purpose of the Act being the di.-tri- 
bution of legislative, executive, and judicial authority, the 
provisions of the Act bind the Crown b\' necessary implication. 
This is clear, but the question remains how far a Commonwealth 
Act may be assumed to bind the Crown when the Crown is not 
specifically mentioned therein. The issue arose in a concrete 
form in The King v. Sutfoyi,^ and Attorney-Genernl of N civ Sonth 
Wales V. Collector of Customs? where the Government of Xew 
South Wales asserted that, as representing the Crown, it was 
entitled to bring in wire netting for its Government sale to 
farmers, free of duty and exempt from any interference by the 
customs authorities, on the score that the Commonw'ealth was 
forbidden by s. 114 to tax the property of a State, and that the 
Customs Act, 1901, did not ap])ly to the Crown, and, theref<»re, 
gave no authority to agents of the Commonwealth to detain 
property of the Crown, dutiable or otherwise. The High t'ourt 
ruled that the constitution was binding on the C'rown in the 
States, that it gave to the Commonw^ealth, by ss, 52 (2), 86 
and 90, sole control in all customs matters ; and that in matters 
thus given wholly to the Commonw'calth its legislation must bo 
deemed to apply to the peoples and the States impartially, with- 
out any reservation for the Crown in the States, which w'as not, 
as regards customs matters, the Crown at all. The Crown w'as 
no doubt one and indivisible, ‘ but its power is not one and 
j[ndivisible ; ^ it acts by varying agents with varying authority 
in different localities, or for different purposes in the same 

1 1 C, L. R. 129. 

* (1907) 5 C. L. R. 789. What constitutes importation is. discussed in 
Canada Sugar Hefinery Co. v. The Queen, [1898] A. C. 735, 

» (1907) 6 C. L, R. 818. * Isaacs J., 5 C, L, R*, at p. 809. 
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Another regrettable matter is that the Act has not kept pace with 
other enactments as for instance, the Code of Civil Procedure. When 
the Code of 1908 made sweeping changes in processual law, the Court- 
Fees Act which when it was drafted, was in accord with this then'-pre- 
yailing law, has stagnated and it was not amended to bring it in a line 
with the later statutes. The result is that several of its sections are 
either archaic or unworkable. A glaring example of this atiachronism 
is noticeable in s. 11 which relates to the postponenu‘nt of an enquiry 
for the ascertainment of mesne profits, in execution proceedings. Hiis 
is opposed to the scheme of 0, 20, r. 12 of the Code of Civil Prortnluro 
{Vide Commentaries under s. 12 of the Act for a critical discussioti of 
this topic). A similar difficulty is experienced in s. 7 (ir) winch 
provides that the plaintiff in a suit for accounts shall state tht* amount 
at which he values the relief he claims. This obviously implies that 
the plaintiff is at liberty to give any arbitrary valiifition which may or 
may not be an approximate value which the C(5dc of Civil IVocedure 
requires the plaintiff to give. The whole trouble has arisen to 
quote the words of Sulaiman J. in 47 A, 7/76’ frotn the circum- 
stance that the amendments of the Court* Fees Act have not kept 
pace with the amendments of the Code” or as ihm Lordships 
of - the High Court of Lahore put it, It is a bit . unfortunate 
that there should be any difference in language in the two enactments 
in respect of a particular suit. The reason for this divergence 
is apparently due to the fact that the Court-Fees Act having 
been enacted long prior to the present Code of 1908, no aiiempr 
has been made to keep the former Act properly amended and to accord 
with the provisions of the Civil ‘Procedure Coihr\ Yet another 
example is found in s. 10 of the Act which provides for the* dismissal 
of the suit for non-payment of proper court-fee when the provision in 
O, 7, r. 11, Civil Procedure Code is different and the procedure therein 
laid down is to reject the plaint. Rejection of a plaint and dismissal 
of a suit are two totally different things with different legal incidents 
andthis'wantof harmony between the Code and this Act is quite 
unfortunate. Still another example is found in Sch* 11, Art. 17 (v) 
a suit to set aside an adoption. The expression was borrowed from 
the Indian Limitation Act, 1859, and though the latter Act has been 
re-enacted twice later, in 1877 and 1908, yet the Court- Foes Act 
continues to remain as it was, and the good old expression is 
perpetuated. While the whole statute law of the land has been 
amended, repealed, or re-enacted and kept up to date, the Court-Fees 



CHAP. II] THE COMMOWEALTH OF AT'STFJAUA r.H 

by any law within the jirauted authority of tho P.ui; nnf*:/ . fh | ■ \!S 
on the indication which the law give? f»f inteiition to r * r v, 

This is to all appearance sound law; what it rneaii- ir. that 
within the ambit of its authority, any Colonial Leiii-hd me erm 
bind the CroTO in any of its aspect? : a iu*ovi!j<*i:d in 
Canada can take away the priority of Inii»erial or lionanion 
or provincial claims on a hank in the pro\'inr:e. Xor is tliore 
anything inconsistent in the other decidt.d In v. 

Ahern'^ what was decided was tliat under the Vif'to!h*n 
Offences Act, 1890, the Crown in it? ooleiaal eapra/y Wc^^ 
bound, and so the Crown in tlie Comnionwertith wavAd i iot ( . • 
bound. So in The Conunonvrjiifh v. of Xc^c Softfh >. - 
it w^as ruled that a memorandum of transfer to the ( ominr» 3 :- 
w’ealth of land acquired for public pi;rp,o?os need not he 
stamped under the Nc'w South Wales iJidji Art, 

inasmuch as the Act was not intended to land the Crown wlif n 
it was passed, and so would not apply to the Crow’U in the 
Commonwealth, But the further suggestion ihf/re made, that 
the Act, if it had been extended to the Crown in the (‘(uninon- 
wealth, would not have boon valid, must be regarded as merely 
an obiter dictum, and overruled by the later decision in the 
Engineers'^ case. The narrower view adoj>ted there is in 
harmony with the decision in Broken Hill A>^sorhiffd Soi* Iters 
Proimefanj Lid, v. ColJcrfor of fm posts for Virtorio^ wla n it 
was ruled that the Victorian Sktrups Act, 1915, did ii(#t apply 
to contracts for marine insurance effected in England w ith tiui 
British Government, the Crown not being expressly mcntiuie<l 
in the Act. Nor is there any ultimate disagreement betwoeu this 
view — though there is some of emphasis — and that expresscfl 
in Municipal Council of Sydney v. The Commomvcalth/* when 
stress was laid on the different aspects of the Crown as consti- 
tuting distinct juristic persons. 

In order to emphasize the aspect of the Commonw^ealtli as 
presenting Australia as a unit in Imperial relations, it w'as pro 
j)osed in the draft constitution of 1891 definitely to provide that 
the Governor-General should be the channel through which all 
communications should pass from the Governors of the 8ttik*s 

1 (1903) 1 C. L. B. 406. * (lt)06) 3 C. L. R. S07. 

8 28 C. L. R. 129 ; 36 C, L. R. 170. * (1918) 25 C. L. R. 61. 

» (1904) 1 C. L. B. 208. Cf. Gauthier v. The King 56 S. C. R. 176. 
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to issue a notification reducing the fee payable in Second Appeals 
from decrees of Revenue Courts and it has led to the curious result 
that the Government set about to reduce the fee to Ks. 15 when 
the Article itself provided only for a fee of Rs. 10 in the cane of 
appeals. Again an anomaly was created by the non-inclusion of 
the words “ memorandum of appearance ” along with the vakalatnamas 
and muktamamas in Art. 10, Sch. II. This had to be rectified by 
notifications. And these by no means are perfect either. There is 
again a confusion in the case of the court-fee payable in * small cause 
suit ’ and * suits of a small cause nature ’ but tried as original suits. 
The Government of Madras have admitted that the Sch. 11, Art 2 
gave relief to cases not intended to be relieved against While the 
wording of the Article gives relief where it is not intended, it denies where 
it is intended. The omission of the words * Memorandum of appeal ’ in 
Article 2 (Madras) makes it inapplicable to appeals* Does the legis- 
lature think that a lower court-fee should be paid only in miit$ of a 
nature cognizable by Courts of Small Causes and not in appeals there- 
from ? Does the nature of a suit change in appeal ? Obviously not* 
Then why this omission?^ There are several instances of such 
anomalies. These are referred to just to emphasise the fact 
that with an Act vague in expression and inartistipally drafted, 
the several local amendments of the Central and Provicial legislatures, 
and the long string of Reductions and Remissions one will not be over- 
drawing the picture if one observes, that the whole is a bewildering 
maze, which to borrow the expression of one of the learned judges of 
the High Court of Madras used in some other connection ** resembles 
a mosaic of broken tea-cups/* 

If one simply runs though the provisions of the Act its defects 
become palpable. They are all set out in extenso in the body of this 
book. Section 3 is condemned as ** a most clumsily worded section.** 
“ So far as its language goes it does not profess to prescribe a courts 
fee ; but by implication it prescribes a court-fee in certain cases* It 
is clearly an instance of bad drafting.” {Ahdul Hakim v. Chattanada 
lyer^ A. 1. R. 1931 M. 457).® The wording of section 4 is unfortunate 
(Per Miller J. in 4 Pat 336 at 349). The heading of Chapter III is 
incorrect. The difference in the language used in sections 4 and 6, 

1. For a fuller discussion see pp. 453.4. 

2 A^in the section seems to imply payment of dues to the officers or elerls of 
epurts and courts ais driven lo the neseesity of putting a gloss ovsr it and 

section to msan oply the conrUee paid to ths crown, till. mo. 
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Commonwealth to leglskite to fjccurc observation of Irnj^rrial 
treaties, and the punishracmt of oflieials wlio violated .'iKh 
treaties, still, no such legislation had been pa'^sed. Xor difl the 
fact that the High Court was granted original juris<lietiun in 
matters arising under any treaty, or afieeting consuls, give that 
Court exclusive powers for the time being, the State (.'ourts 
still retaining jurisdiction pending federal legislation. In tl;e 
circumstances, as South Axis>tralia alone could act, it would Ix) 
improper to bring in the Commonwcaith at all. The ^'Vainnon- 
W’'ealth, on the other hand, insL-tod on it- legi-ldro*, aud, th^Tc- 
fore executive, authority regarding external atlair*!. tradt' and 
commerce with foreign countries, and navigation and shipjd.iig.^ 

Mr. Chamberlain’s views of 25 November were marked 
by the wide view he took of the nature of the (>)mmunwealth, 
as created to represent Australia for the purpose of external 
affairs, the question of how’ an obligation of the Commonwealth 
was to be made effective locally, being really separable from and 
not to be confused with the essential fact that the obligation 
was that of Australia. He insisted that it was not relevaiit to 
the issue to argue that the powers were merely in the hands of 
the State ; responsibility towards every foreign nation rested 
immediately and ultimately with the Imperial Government, 
but the means of carrying out thchc obligations lay in the bands 
of many officials, Dominion or provincial. Commonwealth or 
State, over whom the Imperial Government had no direct con- 
trol, and who could be dealt with, if they failed in duty, only 
by their own Governments. This delegation w as made possible 
merely by the doctrine that obligations were accepted as bind- 
ing by all parts of the Empire equally. It did not alter the fact 
that the immediate responsibility as regards the carrying out 
of the treaty obligations of the Australian people rested with 
the Commonw’ealth, as followed essentially from the intention 
of the constitution to create a single federal Commonwealth, 
The Federal Government, in a minute of the Attorney-General 
pf 12 November 1902, and a dispatch of the Prime Minister of 
21 November ® energetically supported the same view, but the 
Acting Premier of the State, on 13 February 1903,"^ made a 
spirited and effective reply. Mr, Chamberlain on 15 April® 

1 Ibid., pp. 10, 11. * Ibid., pp. 12-15, 

* Ibid., pp. 16-22. * Ibid., pp. 23-5. * Ibid., p. 25. 
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amended provision in the Code of Civil Procedure, O. 41, K. 23« 
Section 14 encourages in some cases an idle formality. Section 15 
para 2 does not agree with provision in the Code of Civil Procedure* 
Section 16 is a gap. The wording of section 17 is vagtu* without a 
definition of the word “subject”® Section 19 abounds ivith unneces- 
sary provisions, vide clauses 1, 3 and 8. Sections 1 9- A to 19-K have 
been wedged into the Act They are found in Chapter III-A. I'he 
sections were introduced partly in 1875 and partly in 1899 and the 
two parts have not been properly co-ordinated, 'Die point is not 
clear beyond doubt whether the fee levied for issue of Probates or 
Letters of Administration is court-fee or a tax. It appears to 
partake of the incidents of both. Unlike court-fee then? is a minimum 
value fixed which is exempt from duty, it could be collected after the 
termination of proceedings and a penalty could be levied for 
payment of deficit duty and the same could be realised by the 
revenue authorities as revenue. Still the provisions are embodied 
in the Court- Fees Act^. In certain cases probates of wills extend 
to the whole of British India and difficulties arc now experienced 
which arise from the different rates of fee available in the several 
Provinces. The want of a coherent plan will also be evident 
from this single fact that the rule making provisions are scattered over 
seven sections in four different chapters namely Sections 19-Ht 20f 2L. 
22f 23, 27 and 34. Similar remarks apply to sundry Articles in the 
Schedules, Verily this is a dismal picture of the Act. 

When in a suit on a promissory note for Rs, 1,00(1 for instance, 
the plaintiff has to pay ad valorem fee of about Rs, 120 while a person 
seeking to recover immoveable property <?. g. land assessed to revenue 
of the same' market- value and a declaration of his tide thereto 
necessitating a decision on sundry questions of the law of real pro])erty 
and the personal law of the parties, has to pay the nominal fee of 
about Rs^.ll or 12 calculated on 10 times the annual revenue, where' 
a:.p'oor widow seeking maintenance at the rate of Rs* 10 pet mensem 
has to pay a court-fee about of Rs. 12, while the scion of a 
Zamindar’s family filing a suit for a declaration that the alienations 
made by the zamindar are not valid or binding and that he is entitled 
fo succeed to the zamindaiy, has to pay a fee for dec laration, vi**, 

. X> See page 309. 

2. See p. 315. 

3. See p. 321 for a discussion of this topic. 

4. For a fall discussion thereof see pp, 387 aadi3S8 
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realized its position, and by tactful dealings evaded pressing 
the matter to a really grave issue. 

The Imperial Government was, of course, unable to enforce 
directlj" acceptance of llr. Chamberlain’s dicta, but it did its 
best to secure obedience. Thus, when the Queensland Govern- 
ment with every justification asked for representations to be 
made to the United States Government, regarding the ill treat- 
ment of a British subject from Queensland, llr. Benjamin, at 
San Francisco, the Secretary of State insisted on referring the 
matter to the Commonwealth Government for its endorsement, 
on the same principle that it must be the Commonwealth wdiich 
acted in any case of relations with foreign powers.^ Similarly, 
when the New South Wales Government asked that steps be 
taken to secure redress for Mr. Weigall s wrongs in Manchuria, 
the Commonwealth was brought into the matter by the Secre- 
tary of State. But the States could not be ignored in their turn, 
when it came to the question of matters such as the landing of 
foreign sailors from warships. Doubtless the Commonwealth 
had a clear locus standi as the authority to deal with defence 
as well as foreign affairs, but the States claimed their full police 
power, and the matter was arranged by mutual accommodation 
and not Commonwealth dictation at the Brisbane Conference 
of 1907, while subsequent modifications made were distinctly 
in favour of State authority 

From a more domestic point of view the matter was made a 
subject of dispute in regard to invitations to the Colonial Con- 
ference of 1 907. No invitations had been sent to the Conference 
of 1902 to the States, and even invitations to the Coronation 
had been sent through the Governor-General, a most improper 
step, resulting in the dignified and proper refusal of the Premiers 
to attend.^ When it was apparent that invitations to the Con- 
ference of 1907 ^ were not to be issued, representations were 
made by South Australia and by New South Wales on behalf 
of the other States. The argument of South Australia was 
^ ^ Of. the discussion at the Premiers’ Conference at Brisbane in 1907 ; 
Victoria Pari. Pap., 1907, No. 23, pp. 37-47. 

^ Ibid., pp. 271 If. ; Commonwealth Stat, Buies, No. 31 of 1909 ; No. 29 
of 1910 ; No. 29 of 1911. 

® Daily Chronicle, 25 Jan. 1902. In 1910 the invitations went through the 
Governors. 

« Pari Pap., Cd. 3337, 3340, 3524, pp. 92-4. 
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be commensurate with the time and trouble taken by the court. That 
is the principle on which sitting fees for the days of the hearing of a 
suit are collected on the original side of the High Court. Hut there 
is no provision for that, in the Act. Or, is the fee? only desigwed to 
discourage speculative litigation by placing certain obstacles in the 
way of intending suitors, by making it a costly luxury not to be lightly 
indulged in ? If so, has the object been achieved ? It is apprehended 
not In the Court Fees Act there are provisions relating to the fee to be 
collected in testamentary cases as Probate, Letters of Administration, etc* 
Is the duty tax or court-fee ? Courts have held that to court- fee*^ 1 tut 
has it the incidents of court fee ? There is a minimum valuation 
which is exempt from the fee. Is there such a minimum in the case of 
court-fee ? No. In the case of Probate duty courts have no jurisdiction 
to question the adequacy of the fee unless the revenue authorities move 
in the matter. Unlikec ourt-fee there is a penalty leviable for payment 
of deficit probate duty. In this respect it has the attributes of stamp 
duty. The utmost sanction for non-payment of adeciuate court- fee is 
the dismissal of the case but in the case of inadequate payment of 
stamp duty or probate duty, a penalty is levied whether the party 
elects to continue the proceedings or otherwise. Further, no court-fee 
could be collected after the termination of the proceedings'^ hut probate 
duty is collectable long after the proceedings end. In spite of all 
these radical and fundamental differences between probate duty and 
court-fee, provision relating to these are embodied in the Court- Fees 
Act as if they are homogenous matters. 

One of the results of the want of a clear conception of these 
matters is the difficulty in ascertaining who are the parties who 
are really interested in a court*fee question. Is it the Government, 
where finances may be affected by an adverse decision or is it the 
defendant who in the guise of safeguarding the revenue may be 
anxious to make the plaintiff or appellant pay a higher court-fee ? 
Decisions are not uniform and it is regretted in some cases ineconcii- 
able, so that it is hardly possible to extract any principle therefrom that 
will solve this vexed question. If the Government is deemed to be the 
only party interested in this issue, does it get notice about it in the trial 
court as in the case of applications to sue in forma pauporis ? Not in all 

1. See 52 C. 875 at p. 878. 

2. A new innovation is found lin the Bengal Court Pees Amendment Act which 
provides for collection of deficit courbwfee the terminatimi of proceedingi as 
arrears of tax. 



CHAP, u] THE COMMOMVEALTH OF AU.<TRAL[A ni7 

ulftmately to be the case — that force of rdrcuni-tanoc-i wm:!].*! 
dictate to the Commonwealth and the States some ^y^tehl of 
co-operation in regard to this Ls.sue. The matter was ren^lorerl 
more effectively under control by the use of the Commonwcalrh 
Government as an intermediary in rt*.spcct of the lo:in 
polic}^ of £34,000,000 in 1925-6. The suspicions aroused, how- 
ever, by the failure to invite the States to the Conferemre of 
1907 are clearly shown by the fact that the decision ol the 
Secretary of State to create a Conference Secretariat — of the 
most shadowy kind— in the Colonial Office elicited from New 
South Wales an attack on the score of some fancied inten- 
tion to interfere in the self-government of the States. The 
disclaimer given was so categorical and emphatic as to dismiss 
that fear. 

While it is possible for the Imperial Government to insi.st 
on referring to the Commonwealth Government matters arising 
in the States which may affect the Commonwealth, it is clearly 
impossible to forbid the Governor of a State forwarding direct 
to the Secretary of State the views of ministers on any issue of 
a federal kmd,^ and it is only through the personal control which 
the Secretary of State has over Governors that he can be made 
to send copies of his dispatches to the Governor-General for 
his personal information, and that of his ministers, if in his 
opinion the matters at issue are of federal interest. Copies of 
the Secretary of State’s dispatches can, of course, be sent to the 
Governor-General at his discretion, but the matter is obviously 
one in which tact must be exercised, and the Secretary of State 
has the simple remedy, in any instance in which he deems that 
a State dispatch should be communicated to the Governor- 
General, of telegraphing instructions that this should be done, 
though of course this cannot be applied to confidential com- 
munications without the assent of ministers. 

The question of honours has in this regard presented serious 
difficulties, as the claim was early made that the recommenda- 
tions made by ministers or the Prime Minister — as is usually the 
form adopted, though the honour may be the outcome of a 

1 The protests of the Premier of Victoria on 24 Nov. 1926 against an alleged 
decision of the Imperial Conference of 1926 to out off direct communications 
with the Imperial Government was a complete misunderstanding ; Part VUI> 
chap, iii, § 8. 
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case of the ^its catalogued therein, one is merely referred to that 
Act. The other section is s. 11 coming under a Part curiously 
labelled “ Supplementary Provisions thoagh there is protdoiis little 
to supplement—and is the only one that can be statctJ to he a usally 
useful section and that specifies when objections as to valuation could 
be taken and what is the effect of an over or under valuation* Can it 
be doubted then for a moment that the rules regarding valuation 
of suits are in a nebulous state ? As the lueinbers of the select 
committee which considered the Court- Fees Hill in 1*1J4 temarked it 
is generally admitted that land suits are undervalut^d and disposed ot 
by Courts not strictly competent to try them. Cases are not wanting 
where the provisions of the Suits Valuation Act, as they at present are, 
spmetimes lead to the startling result that a higher claim is Kometimes 
tried by an inferior tribunal while a lesser claim go before a ftui>erior 
tribunal. {Vide 50 M. 646). This finds a counter pail only in the 
Court- Fees Act where a smaller claim is liable to a higher fee and vice 
versa (vide 8 L. TV. 88). The question naturally arises therefore, 
why, if the Legislature expected as early as 1887, that rules will 1)6 
framed under the Act, and therefore simply outlined the provisions 
and left a framework hoping that the several Loral (tovonnnents 
and the High Courts will work out the details and fill in the 
gaps, the provisions were completely ignored^ and allowed to remain a 
dead letter and questions relating to valuation and jurisdiction 
continue to be decided on precedents and practice without any attempt 
being made to formulate rules and set out the law in a clear cut form ? 

So far about the defects. Now what is the remedy? There 
is only one and that is nothing less than a thorough overhauling 
of the Court-Fees Act by constituting an expert committee com- 
posed of persons who are quite conversant with the mofussil 
practice and have been in live touch with the litigation in the 
parts to which the Act is made to apply. They alone will have 
the requisite knowledge and hence the competence, to judge how 
far the present system in several cases deters a really aggrieved 
party from seeking redress in judicial tribunals, and in other 
cases tends to encourage the gambler in litigation* The effect of 
the unequal and in many cases illogical levy of court-fees on the 

1. Some High Courts rules have framed under the Act. See g6Sus92 
infra. But an examination of some of the rules shows that in some cases the rules 
go beyond the provisions of CourUees Act and it is for consideration whether they 
are not ultra vires in view of the provisions of S. 9 of Suits Valuation Act* 
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matters stand, an honour is not properly conferred on a resident 
of Canada, save with the assent of the Dominion Government, 
and an analogous rule might be applied in Australia pending 
the time when the absurdity of these distinctions strikes the 
minds of people everywhere as strongly as it has done those of 
Canada and the Union of South Africa ; possibly, some effect 
may in the long run be produced by contemplation of the 
admitted fact that honours have been sold in England, and 
that an Act to punish touts has been passed.^ 

In other matters also it has been found necessary to recognize 
that the relations of the States and the Commonwealth fliffer 
essentially from those of the provinces and the Dominion in 
Canada. Thus, in the case of the miscellaneous conferences 
on all sorts of topics, which were not expected to result in 
treaties, and for which delegates were not accredited in treaty 
form — ^frequent before 1914, but now largely superseded by 
action under the labour clauses of the League of Nations 
Covenant, invitations to attend were sent direct to the States, 
and the States are asked to accord recognition to consular 
officers ; similar requests are, of course, made directly to the 
Commonwealth also, but the claim cannot successfully be made 
that the Commonwealth should serve in these matters as the 
intermediary, since the States could effectively retort by re- 
fusing to act, if approached through the Commonwealth. More- 
over, in harmony with the assurances given by the Secretary 
of State in 1007, in the case of conferences of an Imperial 
character, which concern matters within the activities of the 
States, they arc duly invited direct to send representatives.^ 

The somewhat confused condition of relations is reflected in 
the decisions of the High Court, which establish what is already 
obvious, that the Constitution is far from being a complete and 
logical instrument. The High Court has been willing to use the 
term * sovereign ’ of both the Commonwealth and the States in 
their own spheres, though it has been frankly admitted that the 
term ‘ sovereign ’ is here used in a slightly inaccurate sense, as 
both the Commonwealth and the States are in the ultimate 
issue merely creations of the one fully sovereign Parliament, 
that of the United Kingdom. It has, however, rightly been 

^ Honowrs {Prevention of Abuses) Act, 1925 (15 & 1C Geo. V. c. 72). 

* e.g. the Surveyors’ Conference of 1911 j Cd. 5273, pp. 124 ff. 
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and uncertainty as to the law in the Conrts whicli are bound to accept 
such decisions as their guide** {JJ* AU. /J9). In this itianner there 
will be co-ordination of work, uniformity of application of the rules, 
and prevention of the leakage of revenue. At first the work ef the 
inspecting staff will be the detection of loss of revenue, and gradually 
it will become more and more a preventive measure, which cannot 
obviously be computed as so many rupcjcs, annas and pies rttcovered. 
As their activities increase, it would educate tht* staff of the subordi- 
nate courts, and the periodical inspections will keep them always on 
the alert, as will be evidenced by the dwindling number of detection 
pf cases of collection of inadequate court-foe. As a linancial proposi- 
tion it will also be a success, as prevention is better than cure. But 
to make this check efficient there must Iws a porfechid systeun as a 
centralised institution, manned by an expert staff and <lirttctcd by a 
trained responsible officer at the head* This is not an innovation. In 
the Registration Department for instance, tliere is a periodical tns|>ec- 
tion and a systematic examination of the adequacy of stamp- fee? In 
every document that has been registered and court-fee revenue is 
certainly in no way of lesser importance or magnitude than stamp 
revenue, or for the matter of that, any other kind rjf resvenue. 

It is also high time for the authorilics to examine he (piestion 
of valuation of suits, the principles that are. to govern it, an<! the rules 
determining the jurisdiction of courts and proniulgato a set of rules 
under the' ample powers vested both in the Local (voverntuent and the 
High Court under the provisions of the Suits Valuation Act, that will 
dispel the cloud of uncertainty that now shrouds the topic, and make 
the law more rational and logical than it is at present. 

The pious hope has been expressed ever and anon by the several 
High Courts, by one learned Judge after another that various portions 
of the Act may well be reconsidered or amended, That its provisions 
have provoked sharp conflict of views will be apprirent from even a 
cursory reading of this commentary. In August, 1916, the Govern- 
ment of India addressed the Local Governments, proposing certain 
amendments in the Act and asking for suggestions. No immediate 
action however was taken by the Government of India upon the 
opinions received. In 1920, under the Devolution Rules, ** Judicial 
Stamps*’ became a provincial reserved subject; and in 1922 and 1923 
eight local Legislatures amended Schedules to the Act and also cer- 
tain xMTovisiohs in the Act itself, in order to raise additional revenuey 
The, need for- an* amending Act in the Indian Legislature to deal with 
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organization under thc,Leagtie of Xalionri k t-.-eiiti.tlly in the 
form of an obligation to submit the? propo.-ijK f<jr the acfvp- 
tance of the States, just as in Canada refenaice nifuie to 
provinces. 

The independence of the States isal-^o seen in the refusal of the 
Commonwealth High Court to permit the i>sue of mntithyntH to 
the Governor of a State, to hold an election for tilling a vaeaney 
in the office of Senator,^ or of a inanffamftH to a Governor in 
Council ^ to hear an<l determine a petition of a convict for 
release, under the terms of an Act. Tlie>e are political matters 
which evade judicial control as much in the ei}>e of the States 
as of the Commonwealth itself. 

§ 3. The Executive Power of the Commotnrralih 

The executive power of the Commonwealth is very large, and 
extends to the maintenance of its constitution and its laws.® 
In addition to the powers conferred l>y Commonwealth Acts, 
the Executive has authority sole and exclusive over the trans- 
ferred departments. 

By s, 61 the executive power is vested in the Queen, nnrl is 
exercisable by the Governor-General as the Queen’s repre- 
sentative, a statement which appears to exclude the possibility 
of exercise by the Cro>\'n in person, though this is cx]>re>sly 
permitted by the constitution of the Uni(»n ; in C’anada it is 
doubtful whether the Crown could administer, save thrcaigh the 
Governor-General. Section 2 provides that the Govern* >r-C(‘neral 
shall have and may exercise in the Commonwealth, during the 
Queen’s pleasure, but subject to the constitution, such powers 
and functions of the Queen as her llajesty may be i)leasc*d to 
assign to him. This provision is not altogether free from am- 
biguity, but it is legitimate to suppose that it refers to matters 
outside the ambit of the executive government of the Common- 
Avealth. Thus it covers what is not certainly included in the 
executive power, the prerogative of pardon, which is expressly 

^ The King v. The Governor of the State of South 4 C, L. R. 

1497. * Horwitz v. Connor (PJOS), 0 C. L. R. 3S. 

® Quick and Garran, Const, of Commonwealth^ pp. ; (lark, Ausir, 
Const, Law, pp. 52-70 ; Kerr, Aiwir. Const,, pp, 217 ff. ; HiginbotUam C.J., in 
ToJj V. Musgrove, 14 V. L. R. 349, 3S0, 

* Clement, Canad, Const,, pp. 252 f. 
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the wide authority taken in the Commonwealth 
Lighthouses, beacons, buoys and lightships were not (loitll witli 
until the question of the Jfavigation Bill had l^cen takc-n up, 
and legislation w^as first passed in 19 1 1.^ 

The executive power in the Commonwealth is little affeeted 
by considerations of the federal character of the Common- 
wealth. But it has been held that the power of making regu- 
lations, when given to the Executive, is not available to enable 
it to defeat the probable decision of the High Court, in a ])artly 
heard case, standing over for judgement, by alterii^g the law 
with retrospective effect.^ A similar point aro.^e, but was not 
decided, in the English case of Art O'Brkn,^ It has abo been 
held, probably differing herein in the latter point from the law 
accepted in other parts of the Empire, that not only has the 
Executive no power to bind the Crown to pay money uithout 
specific appropriation being requisite by Parliament,* but also 
that even an appropriation ex post facto is inadequate to validate 
an agreement entered into by the Executive without Parlia- 
mentary authority.® The rule laid down by the Privy Council 
is clear ; any contract made by the Crown through its agents 
is subject to the well-understood condition that funds will be 
provided by Parliament to meet the proposed contract ; if this 
is not done, there arises no liability on the Crown, and a petition 
of right will not lie. Any contractor with the Crown, therehm*, 
acts on his own peril of Parliamentary failure to approve pay- 
ment. 

§ 4. The Legislative Power of the Cominoiiwealth and the States 

The legislative powers of the Commonwealth and the States 
are set out in ss. 106 and 107, asserting the continuation in the 
main of the powers of the States, and in the other sections also 
given below, which define the authority of the Commonwx*alth. 
To the powers of the Commonw^ealth fall to be added its 
authority regarding the constitution of the legislature, financial 

1 No. 14 of 1911 ; No. 17 of 1915 ; No. 6 of 1919. 

® SendaU v. Federal Commmimer, 12 C. L. R. 004 ; cf. Federated Engine- 
DriverX and FiremerCa Assoc, v. Brohen Hill Prop, Co, (1919), 10 0^ L. R. 245. 

^ Secretary of State for Home Affairs v, O'Brien, [1923] A. C. 003. 

^ The Commonwealth v. Colonial Comhing, cCc., Co, (1922), 31 C. L. R. 421. 

® The Commonwealth v. Colonial Ammunition Co, (1923), 34 C- b. R. 198. 

® Commercial Cable Co. v. A,-0. for Neufoundtand, [1912] A. C. 820. 



XXVI 


THE COURT-FEES ACT 


A’^Contd, 

Andathodan v. Pallamboth, 165, 166 
Angus Mary De Santos v. James Wil- 
liam De Santos, 374, 385, ^85 
Annamalai v, 0. M. R. M, Chetty Firm, 
306 

Annamalai Chetti v, Lt.-Col. Cloctc, 
252, 263, 266 

Annamalai Mudaliar v, Kristappa 
Mudaliar, 74, £71 

Anna Narayan Pavji v. Madh^ama 
Sihithela Paraspara, 31 417 
Annapurna v. LaKsbman, 397 
Annapurnatnma v. Atchutaramayya, 489 
Annapurnayya v, Nagaratnamma, 56, 
106, 120 

Annie Besant v. Government of Madras, 
14 

Anonymous. 515, 536 
Anlhappa Chetty v. Ramanathan Chetty, 
309 

Appaya v. Collector of Vizagapatam, 45 
Appoovier v. Appoovier, 483 
Aratoon Stephen, In the goods of, 386 
Arumuga Mudaliar v. Venkatachala 
Pillai, 564, 594, 601, 617 
Arunachala Chetty v. Eangaswami Pillai, 
56, 57, 68. 98, 100, 103, 109, 112 
Arura Mai Uttam Chand v. Makhan Mai 
Amir, 622 

Arogya Udayan v. Appachi Ro^vthan, 
249 

Arshad AU v, Zorawar Singh, 616 
Asa Ram v. Jagan Nath, 56, 78 
Ashghari Begam v. Fazihuddin, 295 
Ashutosh V, X.akhimoni Devi, 62 
Asman Singh v. Tulsi Singh, 91 
Assan v, Pathumma, 12. 37 
Assistant Commissioner of Labour, 
In re, 217 

AsutoshPramanik v. Jihandban Genguly, 
208 

Atmaram v. Kasturchand, 25, 41 
Atma Singh v, Nathu Mai, 193, 419 
Attorney-General v. Carlton Bank, 15, 
161 

Attorney-General v. Diamond, 364, 309 
Attorney-General v. Freer, 389 
Attorney-General v. Hope. 364 
Attorney-General V. Lord Sudelay, 384 
Attorney-General v, Pratt, 364, 369 
Ayimuddin v. Kadir Rowthen, 56. 106 
Awadhraj Singh v. Dharamrajl Kuer, 
102 

Azeez Ahmad Vt Choti Lai, 9 

B 

feabuappa v. Ramchandra, 102 
Babu Das v, Balaji, 88 


Babui V. Serrrt.iry of Stall*, 45 
Balnirao v. lialuji Kow, Pi,, 105 571 
I3ar.hhan v. Th« Municipal Board of 
Miriaporn, 11*) 

Badsi IVrf hatl v, Kundan, 31 
Bagalit SnntUri v, l*ra*.an«a. 5»». 57, 87 
PaKavvan Api^a v. Sivappa^ami, 83 
Bahadur I al v. Judges of Allahaltad 
High Court. 10 

Hahal Kucr v. Naraiu Singh, 2 kh 
B aliirab v, Kali, 545 
Bahra Ttilaratii \\ D^^arkadan, 
Baidyanath v. Makhan. 253 
Bai Fill V. Panor Bhai. 4o 
Baijnath v Bhami Row, 

Haijnath v, Thaniram, 2*<'» 

Baijnath Das v. Balmnkatid, 427, 540 
Baijtt V. Mir, 171 

Bai Matiker v. iinlakshi Chakko, 184 
Bai Melmr v, Magnn citand. 5(» 
m Much Bai v. Bai Hirahai, 595. 5% 
Bai Shri MujitaKai v. Narulam Hargo- 
\Tin, 446 

Bai Shri Vaktuhav. Thakorc.85 
I4aji IaI V. (irtvnrdhan, l‘)i» 

13ajinungi 7.nl v* Malmbir K tin war, 436, 
5ir. 

Balaji V. Baltakdas, 197 
: Bala Krishna v. Janki Bai, 56, 68, 133, 
626 

Balakrihhna v. NaKvnkar, 175 
Balakrihhna Bldmaji v. RaiukrMma, 
261 

Balakrihhna Hair v, Vishnu Namtnuliri, 

I 111,617 

I Balaram v. Shvain SumUr, 219 
Balarama Naidu v« Sangan Naidit. 43H, 
461 

Bala Sidhahta v. rcrumat, 207. 209 
Ba1a\*am Kao v. lihinia Sankar, 123 
Baldeo v. Kalka S'ranad, lOO 
Balgis Beevi Ammal v. Haihija Beevi 
Ammal, 448 

Balkaran v. Govindanath, 12. 17, 24, 20, 
30, 31, 225, 228, 230. 260. 261. 2f»6. 309 
Balkishtm. In ihe maiter of, 359 
Balmukand BaMinta Kumar Dasi, 
428, 541 

Balvant Ganeth v. Nana Chtniamani, 
7I.74,*0 

Balwant Singh Ram Chandim v, Sakiui« 
ram Mancharam, 435 
Banka Baltary v. Birendranailt. 544 
Bank! Behari v. Ram Bahadur. 275, 276 
Bank of Bengal v, k, M. L, Miultia 
Chetty, 322, 328 
Banku v. Chatur, 56 
Banni v. Mansu. 628 
g «00 A^gor Ally Khan, 9811 



CHAP, n] THE COMMOX^MSALTH OF AUSTRALIA 025 

le\'led shall bo for the usoiof the Commonwealth ; and any snob in- 
spection laws may be annulled by the Parliament of the Common- 
wealth. 

113. All fermented, distilled, or other intoxieatinjr liquids passing 
into any State or remaining therein for use, consumption, sale, or 
storage, shall be subject to the laws of the State as if such liquids 
had been produced in the State. 

114. A State shall not, without the consc‘iit of the Parliament of 
the Commonwealth, raise or maintain any naval or military force, 
or impose any tax ^n property of any kind helonciing tri the CV>mmon- 
wealth, nor shall the Commonwealth impon#* any tax on pnq»#*rty f»f 
any kind belonging to a State. 

115. A State shall not coin money, nor make anything but gf>ld 
and silver coin a legal tender in payment of flebts. 

116. The Commonwealth shall not make any law for establishing 
any religion, or for imposing any religious observance, or for ])ro- 
hibiting the free exercise of any religion, and no religious test shall 
be required as a qualification for any office or public trust under the 
Commonwealth.^ 

117. A subject of the Queen resident in any State shall not be 
subject in any other State to any disability or discrimination which 
would not be equally applicable to him if he were a subject of the 
Queen resident in such other State. 

119. The Commonwealth shall protect every State against in- 
vasion, and, on the application of the Executive Government of the 
State, against domestic violence. 

Pabt V. Powders of the Parliameot 

61. The Parliament shall, subject to this Constitution, have 
power to make laws for the peace, order, and good government of the 
Commonwealth with respect to : 

(i) Trade and commerce with other countries, and among the 

States ; ^ 

(ii) Taxation ; but so as not to discriminate betw’een States or 

parts of States ; 

(iii) Bounties on the production or export of goods, but so that 

such bounties shall be uniform throughout the Common- 
wealth ; 

(iv) Borrowing money on the public credit of the Commonw^ealth ; 

(v) Postal, telegraphic, telephonic, and other like services ; ® 

^ This was due to IVIr. Higgins’s fear of sacerdotalism ; Quick and Garran, 
op. cit., pp. 951-3. 

® Including under s. 98 navigation and shipping and State railways, 

® Commonwealth v. Progress Advertmng Co,, 10 C. L. R. 457. 
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(iiixix) lixternal affairs ; *■ 

(xxx) The relations of the Commonwealth with the islmvls of the 
Pacific ; 

(xxxi) Tlie acquisition, of property on just fernis fr«>in any State 
or person for any purpose in rc'^pect of \\ hieh the Parliamt‘nt 
has power to make laws ; - 

(xxxii) The control of railways with respect to transport for the 
naval and military purposes of the Uonimonwealth ; 

(xxxiii) The acquisition, with the consent of a State, any rail- 
ways of the State on terms arraiKjed between tie* Ctaninon- 
wcalth and the State. 

(xxxiv) Railway construction au<l extensirai in any State with the 
consent of that State ; 

(xxxv) Conciliation and arbitration for the prevention and settle- 
ment of industrial disputes extending heyf»iid the limits of 
any one State ; ^ 

(xxxvi) Matters in respect of which tliis Constitution makes pro- 
vision until Parliament otherwise provides ; 

(xxxvii) Matters referred to the Parliament of the Commonwealth 
by the Parliament or Parliaments of any State or States, 
but so that the law’ shall extend only to States by w’hose 
Parliaments the matter is referred, or which afterw’ards adopt 
the law ; 

(xxxviii) The exercise within the Commonw’ealth, at the request or 
w ith the concurrence of the Parliaments of all the States direct- 
ly concerned, of any poAver whit‘h can at the establish ment of 
this Constitution be exercised only by the Parliament of the 
United Kingdom or by the Ec*cU‘ral Council of Australasia ; 

(xxxix) Matters incidental to the execution of any pow’cr vested 
by this Constitution in the Parliament or in either House 
thereof, or in the Government of the Commonwealth, or in 
the federal judicature, or in any department or officer of the 
Common w'ealth. 

1 Ejciraditioii Act, 1903, No. 12 ; High Commisnoner Act, lOOil No. 22 ; 
Nauru Inland Agreement x\ct, 1919, No. 8 ; Treaties of Washington Act, 1922, 
No. 4. The Naum Island Act falls also under (xxx). Cf. McKdvey v. Meagher 
(1907), 4 0. L. R. 265, 278. 

® See Lands Acquisition Act, 1906-16 ; s. 20 is invalid ; The Commonwealth v, 
^ew Smth Wales (1923), 33 C. L. R. 1. 

» See Act No. 25 of 1910 ; No. 4 of 1907 ; No. 7 of 1911 ; No. 3 of 1912 ; 
No. 31 of 1917 ; No. 4 of 1918 ; No. 36 of 1920 ; No. 11 of 1923 ; No. 54 of 
1924 ; No. 11 of 1925. 

* Commmwealth Conciliation and Arbitration Act, 1904-21. 

® This gives no power to alter Imperial Acts. 
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In some cases there coexists full power of co-ordinate legiMa- 
tion ; thus taxation (ii) is open to both,^ there being no such 
narrow restriction as in the case of Canada, where the provinct-s 
have only powers of direct taxation, though the States are de- 
barred from levying customs and excise. Astronfunieal and 
meteorological observations (viii) are common grounrl, but New- 
South Wales insists that the Commonwealth should exoreL^e the 
pow'er and find the funds. Legislation as to census and statistics 
(xi), foreign and other corporations (xx). and invalid an<l old age 
pensions might be concurrent, but the States have natiirally 
taken to a considerable extent advantage of the Commonwealth 
system to drop their own, save for special cases. In other in- 
stances, as under xxxiii, xxxiv, xxxvii, and xxxviii. legislation 
by the State is necessary as part of the scheme of the ferleral 
authority to legislate. In other cases Commonwealth legisla- 
tion must practically supersede all State legislation ; thus in 
regard to bills of exchange and promissory notes (xvi) ; copyright, 
patents, and trade marks (xviii) ; and natimalization (xix). In 
these cases the legislation passed contained clauses provifting 
that the State Acts shall not be applicable,^ a provision due to 
acceptance of the ruling in the case of Canada that the Dominion 
Parliament cannot repeal a provincial statute, but can only 
render it inapplicable by repugnancy, whence it lias been de- 
duced that the repeal of a Commonwealth Act brings the State 
Acts automatically back into operation. In some cases, w here 
Commonwealth power is predominantly active, there may be 
room for supplementary State action, as in the case of immigra- 
tion and emigration (xxvii) and the influx of criminals (xxviii), 
several of the States having deemed it desirable to legislate with 
a view to preventing the entry into their territory of criminals 
from other parts of Australia. Similarly, it is clearly open to 
the States to make laws differentialty affecting persons of any 
specified race, which may exist side by side with Commonw ealth 
legislation on the topic applying more generally. As regards 
external trade, though the States have lost their old right to 

1 Cf. Municipal Council of Sydney v. The Commonwealth (1004), 1 C. L. R. 
208, 232, per Griffith C.J. 

® BilU of Exchange Act, 1909 ; Copyright Acts^ 1905 and 1912 ; Patents Act, 
1903-9 ; Life Assurance Companies Act, 1905 ; Marine Insurance Act, 1909 ; 
Naturalization Act, 1903 ; Designs Act, 1906 ; Coinage Act, 1909. 
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* § 5. Rtlaiiom of th^ Legislative Powers of the ^States and 
the Commonwealth 

By reason of the restriction of appeal from the High Court to 
the Privy Council on constitutional issues save hy its own 
certificate, the interpretation of the Commonwealth Constitu- 
tion has lain largely in the hands of the High Court. This fact 
has resulted in a very interesting phenomenon ; whereas with 
but little variation the interpretation of the (,^aniulian constitu- 
tion has proceeded on the same lines, in the case of tlie f 'omnion- 
wealth a whole series ^ of important declsionvS has 1 jcen pronounced 
by the Court, differently constituted, to have been based on 
an unsound theory, and the result is that the earlier decisions of 
the Court are all open to doubt, in so far as the theory in quest i on 
was adduced to support the conclusions arrived at. As the 
theory appeared to the writer ^ unsound, when he produced the 
first edition of this work, its final abandonment is naturally 
gratifying as a triumph of mature reasoning over preconceived 
ideas of the nature of a federal constitution, but it is true that 
there must elapse a considerable period before any certainty can 
be restored as to the meaning of important points in the con- 
stitution. Nor can an element of uncertainty be overlooked ; 
the interpretation of the constitution has been once .seriously 
changed ; it is too much to predict that no such result will occur 
again. 

{a) The Immunity of Instrumentalities 

In D'Emden v. Pedder? on appeal from the Supreme Court of 
Tasmania, the High Court enunciated the famous doctrine of 
the immunity of instrumentalities, which implies a prohibition 
on the States or Commonwealth to use their power in order to 
affect, however incidentally, the free exercise of the authority 
of the other, a doctrine laid down by Chief Justice Marshall in 
1819 for the United States in McCulloch v. State of Maryland ^ 
and ever since regarded as fundamental in American constitu- 
tional law. It emphasized that it was not a question of actual 

^ Ettgineers" Case (1920), 28 C. L. R. 129. 

8 See ed. 1, ii. 833-5. 

® (1904) 1 C. L. R. 91. Cf. Municipal Council of Sydney v. The Common- 
wealthy ibid., 208 ; Roberts v, AAem, ibid., 406. Contrast ollaston' s Case 
( 1902), 22 V. L. R. 357, 387, 388, per Madden C.J. 4 Wheat. 316. 
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unTess taken away ; and to conclude that, unlcrfs and until 
some definite enactment could be pointed to, showing that the 
powers of the State to tax had been taken away, the taxation 
must be deemed valid. The doctiine of McCulloch v. Maryhnd 
was definitely declared not to l;e applicable to the Common- 
wealth constitution, which was not that of the federation of the 
United States, and the interpretation of that eonstit\ition had 
not relevantly been shown to applicable to it. In Baxter v. 
Commissioners of Taxation, New South Wales^ the High f'ourt 
was faced with the neces.sity of deciding whether it would follow 
the decision of the Privy Council or not. It wa.s decided by the 
majority (Griffith C.J., Barton and O’Connor JJ.) that the High 
Court was entitled to follow its own Judgement and to disregard 
the view of the Privy Council, and the arguments of the Council 
were controverted in detail. The fact stressed by the Council, 
that s. 114 with its express prohibition of taxation of property 
of State or Commonwealth by the other was a serious objection 
to the doctrine of implied prohibition, was met by the contention 
that the section was intended to negative the American dis- 
tinction between property held by a government qua govern- 
ment, which was immune, and property hold by it qua a com- 
mercial concern, which was not irmnune. Certain misconceptions 
as to the sense of the term ‘unconstitutional ' were removed, the 
majoritj’ insisting that to them it merely meant ultra vires, and 
that they founded the doctrine of implied prohibition on the Act 
of 1900 itself, and not on any vague theories. Isaacs J.“ dis- 
sented, holding that, while the Privy Council judgement might 
properly not be held to be binding on the High Court, seeing 
that it had the right to prevent appeals going to the Privy 
Council in such cases from its own decision, yet the matter 
ought to be reconsidered, and the decision on its merits should 
be that of the Privy Covmcil. Higgins J.® went further, and 
held that the mere fact that the High Court could in a certain 
class of cases prevent appeals going to the Council did not in 
the slightest impair the superior weight of the power of the 
CouncU, when it did deliver a judgement. It must be admitted 
that, while the judgement of the majority was able, it was not 
convincing as an exposition of law ; there was a good deal of 

1 (1907)4C.L.R. 1087. 

« Ibid., at p. 1169. 


» Ibid., at p. 1161. 
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ta±. This Act was manifestly invalid, on a strict application of 
the doctrines of the Court, ljut it managed to rule it valid in 
Chaplin v. Gommmioners of Taxation Jor South Austral in ^ ; to 
such straits do unsound judgements reduce a Couit. 

(b) 21te Reserved Powers of the States 

Essentially connected with the doctrine of inimuiuty of 
instrumentalities was that of the reserved j)owers of the States, 
which it was implied in the Constitution mu.^t nut bf' interfen*d 
with, except under clear authority in the ('on>titution it>elf. 
In Federated Amalgamated Government Railtratj a.*c. Asi^^oelation 
V. New South Wales Traffic Employees' AssorlaflofL - it was ruled 
that this doctrine prohiI)ited the registration of an oi'gaiuza- 
tion consisting entkely of federal employees of a State l aiiway, 
and in Federated Engine Drivers^ and Firemens Association 
V. Broken Hill Proprietary Co:* that the Board of Water Supply 
and Sewerage, Sydney, wa.s a State Govenimental agency, anrl 
was not bound })y an industrial award under the Comtnonweallh 
Conciliation and Arbitration Act^ though in a stibsequent ease 
eodeyn nomine ^ it was ruled that a municipality is not a State 
instrumentality, and, therefore, is bound by federal l(‘gislation. 

A much more valid view was that taktm in Peferswald w 
Bartley,^ in which it was vainly sought to find invalid the 
brewers’ liceneo fees imposed under the Xew South \\'ales 
Liquor Act, No. 18 of ISOS, on the .score that the Stale was in 
effect levying excise duties, a power possessed only by the 
Federation. The Court had no difficulty in insisting in tlii.s ease 
that the powers of the States were not to be whittled down by 
an interpretation of excise w^hich wnuld confer on the Coinition- 
wealth power to regulate the carrying on of trades in each State. 
But a much more dubious result was achieved in The King v. 
Barger ® in w^hich was raised the validity of Mr. Deakin’s famous 
policy of the ' new protection ’ ; the Commonwealth hy impos- 
ing the Excise Tariff, 1906, sought to regulate conditions of 
> employment through the enactment that the duties would not 
be levied if certain conditions w^ere complied with. There was 

’ (1911) 12 C. L. R. 375. a (pjou) 4 C. L. R. 488. 

3 (1911) 12 C. L. R. 398. (1913) 16 C. L. K. 245. 

(1904) 1 C. L. R. 497 ; 4 S. R. (N.S.W.) 290. 

e (1908) 6 C. L. R. 41. See ParL Pap,, 1907-8, Nos. 134, 147 ; 1908, No. 10. 
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definitely raised. The respondents were carrying on operations 
for the State of Western Australia under the State TradiTig 
Concerns Act, 1914r-163 and there were circumstances in which an 
industrial dispute could be held to exist, if the respondents were 
subject to the Ccmmonwealth Conciliation Act, The decision 
in the case of the railway servants of New South Wales ^ had 
negatived the application of the Act ; the High Court took 
precisely the opposite view, declining, despite the fact that it 
was thus reversing a fundamental principle of interpretation of 
the constitution, to allow an appeal to the Privy Coimcil, while 
a very ill-advised effort of the States to secure leave from the 
Privy Council, the hopelessness of which was pointed out by the 
writer, 2 resulted in the contemptuous dismissal of a hopeless 
case.^ 

The case might indeed have been disposed of consistently 
with the acceptance of the doctrine of the immunity of State 
instrumentalities by accepting the quite valid United States 
distinction, e. g. in South Carolina v. United States,^ between 
the validity of the claim in case of governmental functions and 
its inapplicability to mere trade activities. If, as is the case, 
the doctrine of immunity rests on an implicit covenant by the 
parties to a federal compact that the federation and states will 
allow each other free use of their instrumentalities, it is clear 
that this implied contract is not violated by the taxation, for 
instance, of commercial activities. But the decision works on 
a much broader basis. The Court definitely rejected the old 
doctrine of immunity of instrumentalities, none of those judges 
who had maintained it being any longer ahve. It deliberately 
laid down the principle adopted by the Privy Council, that the 
Act of 1900 should receive a statutory construction, as opposed 
to that based on the conception adopted by Sir S. Griffith of 
a federal compact. It adopted, it is true, the decisive language 
of D'Emden v. Pedder : ® ‘ when a State attempts to give to its 
legislative or executive authority an operation which, it valid, 
would fetter, control, or interfere with the free exercise of the 
legislative or executive power of the Commonwealth, the 
attempt, unless expressly authorized by the constitution, is to 

1 (1906) 4 0. L. R. 488. 2 ^eith, J. C. L. iv. 107 f. ; v. 278. 

2 Minister Jar Trading Concerns of Western Australia v. Amalgamated Society 

of Engineers, [1923] A. C. 170. * 199 U.S. 437. ® (1904) 1 C. L. R. 91. 
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frofti the unfettered power of borro\\ing money, which made it 
possible to decide as to the terms, and in Davoren v. Common- 
ivealth Commissioner of Taxation'^ it was held with equal 
decision that there was no reciprocity, and that State salaries 
were not exempt from Commonwealth income tax. There can 
be no doubt that the doctrines are sound, however little palat- 
able they may be to the States, which have so long profited by 
the doctrine of immunity. 

(rf) Control of Companies 

The federal power as to companies is very far from being 
accurately defined. In Hiiddaii Parker Co. Proprietary Ltd. 
V. Moo9'ehead ^ the issue was the question of the legality of ss. o 
and 9 of the Australian Industries Preservation Act, 1906,® which 
sought to prevent foreign companies and financial or trading 
companies formed within the Commonwealth combining to 
restrain trade to the detriment of the public, or to destroy b\' 
unfair competition any Australian industry, or to monopolize 
trade to the detriment of the public. It was sought to justify 
these provisions under s. 31 (xx), but the Court was unal>le to 
accept this theory. There was agreement that the head in 
question gave no power whatever to create corporations, and 
Griffith C.J. and Barton J, held tliat the iK)wer conferred per- 
mitted the Commonwealth to lay down that siuih corporations 
might not engage at all in trade within a State, or subject 
operations to conditions, but they denied that the Common- 
wealth could regulate the mode of carrjhig on operations when 
the companies were admitted to trade in a State. O’Connor and 
Higgins JJ. in effect held that the Commonwealth could only 
deal with the recognition of the status of companies as legal 
entities, and prescribe conditions for such recognition, but that 
it could not regulate the contracts to be made by such com- 
panies once recognized. Isaacs J, alone held that the authority 
given in (xx) must be wide enough to cover the regulation of 
phe dealings of such companies with persons outside the com- 
panies. The proposal to increase the power of the Common- 

1 29 A. L. R. 129. So, of course, as to loans. 

2 (1908) 8 C. L. R. 330. 

® For the limited scope of the Act, see for the Cmmrnnwmlth v. Adelaide 

Steamhip Co., [1913] A. C. 781 ; (1912) 15 C. L. R. 05. 
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The same line of thought was followed in Australian Boot Trade 
Employees' Federation v. Whybrow db Co.^ where the question 
was whether an award of the Court on boot trade conditions 
could be held valid in so far as it conflicted with conditions laid 
down under the Industrial Disputes Act, 1908, of New South 
Wales, the Factories and Shops Act, 1905, of Victoria, the Wages 
Boards Act, 1908, and the Factories and Shops Act, 1909, of 
Queensland, and the Factories AcU 1907, of South Australia. 
Griffith C.J.**^ held definitely, following up the line of thought 
in the Woodworkers' Case, that the function of an arbitrator was 
complete when he called on the parties to do something which 
they could legally do, and he found the award binding, because, 
while it fixed minima higher than those necessary under State 
law, there was nothing illegal in that, and the other terms as to 
payment of old, slow and infirm w^orkers might be held to be 
consistent with the Victorian law. He relied m his judgement 
largely on the doctrine that the States had a reserve of authority 
w'hioh must not be invaded. Barton who had been absent 
from the earlier case, concurred, relying on the principles as- 
serted m the Union Label Case and in Huddart Parker <f? Co. 
V. Moorehead.^ O’Connor J.® was equally emphatic in denying 
that arbitrators could legislate ; a Federal arbitration could 
outweigh a State arbitration, but it \vas worthless against a 
legal rate laid down by a State Wages Board. Isaacs and 
Higgins JJ."^ were as usual united in the opposite sense. They 
argued forcibly that, without the power to override, the Court’s 
function would be gravely impaired, and often satisfactory re- 
sults could only be attained by laying down rules which applied 
equally to the States. They could not see any difficult 5 ’’ in 
holding that arbitral awards were in the nature of legislation, as 
being authorized by the Constitution, and, as such, they had 
the validity of Commonwealth legislation, w^hich was paramount 
over State determinations, and even the rates laid down by 
Wages Boards which were admittedly State legislation. Arbi- 
trators could not be bound by the laws of the States ; they 
existed in fact to find solutions beyond the laws of the States. 
AU the judges, however, were agreed in ruling out as affecting 

1 (1910) 10 C. L. R. 266; contrast 37 0. L. R. 466. 3 278 ff. 

3 Ibid., 289 ff. 4 6 C. L. R. 469. « 8 C. L. R. 330. 

« 10 0. L. R., at pp. 301 ff. ’ Ibid., 310 If., 331 ff. 
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out*that the rule might, so far from promoting industrial peace, 
introduce strife where none existed, and thus crmld not be 
deemed arbitration or conciliation. This is not inconsistent with 
the finding in George. Hmhon Ltd. v. AusiraUan Timber Workers' 
Union ^ that s. 3 of the ConcAliation and ArhUration Act, 1021, 
is vaUd, though it makes an agreement between parties binding 
as an aw^ard, and that such an agreement binds the assign.s of 
the contracting party. It was in that case expressly pointed 
out that the common rule was defective, because it extended 
the superficial area of a dispute, contrary to the operation of 
such an agreement as was in that case under examination. 
Further, the authority of the ruling that the Court cannot })y 
award ignore a determination of a State Wages Board has been 
destroyed by the decision in Federated Engine Drivers' and 
Firemen's Association v. Adelaide Chemical and Fertilizer 
in which it was held by the whole Court that the award of the 
Conciliation Court might give a lower minimum wage than that 
of a State Wages Board, the Court asserting that it did not 
homologate the views to the contrary in the earlier cases. They 
rested, in effect, on the doctrine of reserved powers, and that 
gone are of no further value. 

It is now clear law ® that a municipal corporation is subject 
to the power of the Court, and that a Minister of State in a State 
when engaged in conducting the trading concerns of the State 
is not exempt, as in the case of railways, steamship services &c. 
But it is still open whether in respect of the governmental 
functions of the State it can be brought under an award of the 
Court, and it may be that the better opinion is against such 
submission. In Waterside Workers' Federation v. J. W. Alex- 
ander Ltd.^ it was held that the Court of Conciliation was not 
a Court within the meaning of the Constitution, in view of the 
President’s limited tenure of of&ce, and that, accordingly, it 
had not the power to impose its mandates by injunction. 

A much more serious question was dealt with in Waterside 
Workers' Federation of Australia v. Commonwealth Steamship 
Owners' Association.^ The issue was whether in setting up a 
Court of Conciliation and Arbitration the Commonwealth had 

1 (1923) 32 C. L. R. 413. 2 ( 1920 ) 28 C. L. R. 1 . 

2 Engineers' Case, 28 C. L. R. 129 ; cf. 37 C. L. R. 466. 

* (1918) 26 C. L. R. 434. « (1920) 28 C. L. R. 209. 
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any other legal issue, on the application of the parties. The 
Privy Council has ruled that no appeal lies to it in such a case 
as to the existence of a dispute -witliout a certificate, and it is 
uncertain whether a Justice in Chambers could give such a 
certificate. This is anomalous, for the rule of the Judiciary Act 
is that unless the full Court sits there shall not bo given a 
decision on a constitutional issue, unless a majority of all the 
Justices concurs in the finding. 

(/) The Coasting Trade, Navigation awl Shipping 

In SS, Kalibia v. Wilson ^ the High Court had to deterniino 
the validity of the Seamen's Compensation Act, 1909. The case 
itseH raised the issue very indirectly ; the ship was trading 
from New York to Australian ports, and merely out of courtesy 
a tiny parcel was carried from Adelaide to Brisbane, which was 
only in the most formal sense engaging in the coasting trade, 
and the matter might well have been disposed of on tliat ground. 
But the injured seamen came within the working of the Act as 
being injured while on a British or foreign ship, not registered 
in Australia, engaged in the coasting trade, and the High Coui*t 
considered whether this provision could be made intra- vires. 
It held that the authority as to navigation and shipping given 
in s, 98 merely enlarged the authority as to trade and commerce 
in s. 51 (i) by making it clear that it included shipping, and 
gave power to regulate conditions affecting seamen, but it did 
not remove the restriction to commerce between the States or 
with foreign countries. It gave no power to deal with intra- 
state shipping. Now' it w'as clear from the Act itself that it was 
essentially part of the coasting trade under the Act to take up 
cargo at one port in a State for carriage to another, and that 
certainly was invalid. Nor was this a case where the invalid 
part could be omitted and the rest stand, for, w'hen the Legisla- 
ture showed a deliberate intention to treat all ships alike, it 
would be enacting a new' law to lay down w'hat it intended for 
%11 as applying to some only. The Act of 1909 w'as, therefore, 
ruled invalid, and had to be replaced by an improved and 
limited measure m 1911. The same doctrine, denying power 
to regulate conditions for intra-State shipping, w'as asserted in 
Newcastle and Hunter River Steamship Co. v. AUorney-Gen&ral 
1 (1910) 11 a L. R. 689. 
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Stamped plaint subsequently could not relate back to the date of filing 
the application to sue in forma Krishmi Ayyaiiiiat v. 

Janaki Ammal, 42 L. W. 655 ■■ 1935 Mad. 878. 

‘Id, Isi para. 

Pauper appeal.— Sec also Shoo Shankar v, Uam Pei, l')3S 
O. W. N. 162 * 1935 Oudh 231, holding that the Court can alkiw jxiy- 
ment of court-fee after rejecting the application for permission to 
appeal *n p«H/crts. The Kangoon High Court has held that 
the Court need not automatically pass an order granting tiiiH'; while 
dismissing the application for leave to apt'XiuI >« forma Muperis, 
Verfanms v. Lawson, 13 Rang. 50 "1935 Kang. 336. 

Page (13, para. 1 and page .58.5, para, 4, 

Suit for reduction of maintenance.-- /»««;,;/ v. Thynga- 
raya Ayyer, 69 M. L. J. 203='42 L. W. 42*'*l<t3S Mad. 655, is a 
recent Madras decission on the point, according to which, the suit is 
incapable of valuation falling under Art. 17-15 corresjwndinK to Art. 
17 (6) of the main Act, 

Pages H3, 35(i attd 5H7. 

Written atatement claiming separation of defendant's 
share.— See also 16 Lah. 901. 

Page 87, line 3, and page 97, line JJ. 

Whether prayer for consequential relief necessary.— 
See also Bishan Sarup v. Musa Mai, 1935 A. L. J. HC9" l')35 All, 
817 (F. B.), where the suit was for declaration that certain sale deeds 
were null and void as against the plaintiffs. 

Page 106, line 20. 

See also Ahfnad v. Naartd Hasan, 1935 All. 849, holding 
•that the plaintiff cannot give any arbitrary valuation and the Court 
is not bound to accept such valuation. 

Page 106, 4ih line and page 120, para No, 4. 

Where the plaintiff in a suit for declaration and injunction 
’chooses to value the relief at a certain figure, for the purposes of 
]ur«diQtion, he is bound to pay courWee on the same amount. Jani 
1935 Lah. 698. See also Ram Ckhabila v. Sat 
Naratn, 1935 A. L. J. 1319, holding that in a suit for declaration and 
imnnction regarding the plaintiff’s exclusive right to sit at a partiettlar 
ghat and to take '<in« dachhina ' ht thankak^, court-fee should be 



CHAP, n] THE COMMONWEALTH OP AUSTEALIA 647 

not*; in such cases any differentiation by State Acts must now 
be read to apply merely to absence from the Commonwealth. 
The section applies only to subjects of the Crown who are 
resident, and the benefit of no discrimination has no application 
either to aliens or to such subjects of the Crown as are not 
resident, in the sense of that term which connotes a measure of 
permanence ; thus a person admitted under a temporary permit 
to visit Australia as a student or merchant is not a resident.^ 
Nor, apparently, is a corporation to be deemed a resident, though 
this seems artificial. The clause has been held, clearly rightly, 
in Lee Fay v. VirtceTi^^^ not in the slightest degree to interfere 
with the States dividing up their own subjects into classes and 
treating them differentially. Nor is it of much importance, for 
in Davies and Jones v. W estern Australia ® it was laid down that 
the differentiation must be on residence only ; if, for instance, 
it is based on domicile, then it is perfectly valid to allow lower 
rates of duty to be levied on estates, the beneficial interest in 
which passes to persons domiciled in W'estem Australia. 

The more general issue, whether the Commonwealth can 
legislate under its powers for one State only, e. g., pass an 
insolvency law for Victoria, is not yet answered by any re- 
ported case. It seems clear that it could be ; the instances 
cited from Canada are cases merely of legislation under the 
residual power of the Dominion, and even they are in no wise 
decisive against the power, if it should happen to be the case 
that such legislation for one province was reasonably necessary 
for the peace, order, and good government of Canada. At any 
rate, the absence of any close parallel between the constitutions 
renders any deduction useless. 

(A) Immigration and Aliens 

The power of the Commonwealth to determine conditions of 
naturalization carries with it the right to deprive a man of 
naturalization if he prove unworthy, and the power to deport 
is one which was asserted successfully in the case of the removal 
Irom the Commonwealth of the Kanakas,^ and later more 
generally asserted in Ferrando v. Pearce ® as legitimate both 

^ See Kerr, Ausir, Const., pp, 72 ff. “ (1908) 7 C. L, R. 380. 

3 (1904r-5) 2 0. L. R, 29. 

* (1900) 4 C. L. R. 396. 


s (1918) 26 C. L. R. 24L 
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holding that the suit is for declaration of title and for injunction. 
Where the suit is for a permanent injunction to restrain the villagers 
of a certain village from quarrying or removing stones etc., without 
paying the necessary fees to the plaintiiV and olnaining a license^ and 
there is only an allegation relating to the cause of action, naintdy, that 
the plaintiff has a right to the property and the riglU has been 
infringed, it does not amount to a prayer for declaration as to title. 
There can be no objection to the maiintainability of lh<^ suit in that 
form. AL V, R, Ct Vuerappa Cheitiur v. AriautvhaUwt Chdii 
and others, C. R. P, No. 700 of 1935 (Mad.) decided on 8‘lM'i35. 

Page 125, ettd of 1st para. 

Where in a suit for account brought against the guanlian for the 
years when he. was in management of the plaintiff's properties, 
a specific claim is made for a certain amount which was really tent 
out of the plaintiff’s estate by the defendant on a pronote taken in his 
own name and in satisfaction of which the def«n<lanl subseiiuenlly got a 
sale deed of certain lands, no separate court-fee is payable for the claim 
and the proper course is to treat it as an item in th<! account to bo 
rendered. C. R.P. No. 1807 of 1934 (Mad-) decided on 28 10*1935 (69 
M. L. J. Notes of recent cases, p. 58)* 

Page 126, para 2. 

ValuAtion in account suits.— Under O. 7, R. ;J, C. l». C., 
the plaintiff has to make a valuation of his claim only approximately 
and not with any certainty and the approximation may bo a rough and 
ready approximation such as a plaintiff in any given case is able to 
give. Aiwa Ram Charan Das v. Bisheshar Nath Dim Nath, 1933 
Lab.. 689. In this case the plaintiff stated in the plaint that a sum of 
Rs. 8,000 was due to him from the defendants, but valued the suit 
only at Rs. 500. The valuation was held to be according to law. Md, 

Pages 132 and 139. 

Appeal by defendant againit a preliminary decree in 
e,Gcount sipt. According to the decision of the majority of Judges 
oftheSpedal Bench of the Patna High Court in Deoji Goa v. 
Tricumi Jivan Das. 14 Pat. eSS- 1935 Pat. 396 (S. B.), a defendant 
appealing gainst a preUminary decree in a suit for accounts is not 
bound by. t^ valuation given by the plaintiff and is entitled to place 
his own valuation upon the relief which he seeks. But the valuation he 
places should not, l^the deci^ons of that court, beanarbitCKT^ amouttl 
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trufe, but as Higgins J.^ observed, the power given is not to 
legislate as to immigrants but as to immigration, and there are 
probably bounds beyond which the High Court will not go in 
sanctioning the validity of legislation of this kind. In the much 
disputed case of the efforts to deport Johannsen and Walsh in 
1925,2 the measure under which it was sought to act was s. 7 of 
the Immigration Amendment Act, 1925, No. 7, passed in view of 
the shipping strilce, primarily concerning British seamen, but 
supported by Australian agitators. The law permitted the 
proclamation of a state of serious industrial disturbance, and, 
when such a proclamation had been issued, the Minister, if 
satisfied that any person not bom in Australia had been con- 
cerned in Australia in acts directed towards hindering or 
obstructing, to the prejudice of the public, the transport of goods 
or the conveyance of passengers in relation to trade and com- 
merce with other countries or between the States, and that the 
presence of such person in the Commonwealth w^as prejudicial 
to its peace, order, and good government in the sphere of 
Commonwealth authority, might summon him before a Board 
to show reason why he should not be deported. The Act was 
held invalid on varying grounds by the Court ; one view in- 
sisted on the fact that the Minister was apparently given the 
discretion to decide whether acts were really directed against 
matters within Commonwealth as opposed to merely State 
jurisdiction ; further, exception was taken to the fact that in 
one of the cases the man had entered the country before the 
Commonwealth commenced, and therefore could not possibly 
be regarded as an immigrant, while objection was indicated 
towards the application of the Act to any person, however long 
in Australia and however much identified by residence with the 
Commonwealth. 

The right of the States to legislate as to immigration is not 
wholly absent, but its limits are indicated by if. v. Smithers, Ex 
parte Benson^ where it was held by the High Court that the 
New South Wales Parliament could not legally provide that, 
if any resident of the State had been convicted of an offence 
in another State punishable by imprisonment for a year or 
upwards, he could not re-enter the State for a period of three 

1 Ibid., at p. 674. 

2 Keith, J. 0. L. viii. 133-5 ; 37 0. L. R. 36. 


3 (1913) 16 C. L. R. 99. 
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Page 170, 1st para. 

In a suit for recovery of the plaintiflTs 8har<t of tin- prtiiwrty sold, 
for arrears of Government revenue coiut-fec need be paid only on the 
value of the plmntiiTs share of the property. The amount which the 
property fetched in the sale cannot be taken into account. Pancham- 
deo Singh v. Kutdip Sahay, 16 Pat. L. T. 84 .“i ■■ 1935 Pat. 459. 

Pages l7S-f70 

Suit for redemption and surplus profits.— In Polhanna 
V. Satyanandaoharlu, 60 M. L. J. 698 “33 L. W. 785" 1931 
Mad. 479, it has been held that a suit for redemption of a usufructuary 
mortgage with a claim for recovery of surplus profits is still a 
suit for redemption and courtfees are payable only on the principal 
amount of mortgage under S. 7, cl. ix and no courtdees nuud be paid 
on the surplus profits claimed. 

Page 271, end of 2ttd para. 

This view has been recently followed by Varadacltariar, J., in an 
unreported case C. R. P. No. 490 of 1935 decided on 2‘M 1-1935 (69 
M. L. J. Notes of recent cases, p. 84). 

Page 2S8, end of 1st para. 

The point has been raised recently in the Madras i ligh Court but 
tbe Court bang of opmion that the question of category in which the 
suit ought to be placed is also a question of valuation and that the 
language employed by the Full Bench in 4 M. L. J. 183 may need 
reconsideration have referred the matter to a Pull Bench. (69 M, L. 
J. Notes of recent cases, p. 77). In this case, the question is whether 
the suit is to be treated as falling under s. 7 cl. iv (6) where court- fen 
has to be paid on the value stated by the plaintiff in his plaint or os 
falling under Art. 17-B of Sch. 11, as being incapable of valuation and 
not othervrise provided for in the Act. Thie question may in one 
sense be treated as a question of valuation but there may arise ffu m t 
as stated m the commentaries in the body of the book where the 
<|ueation which in tbe opinion of the appellate qourt has been wrongly 
diKided cannot at all be deemed to be one of valuation. For instance, 
a question may arise, as to whether a suit is one to set aside a turn- 
tnary decision of a court falling under Art 17 {l) of Sch, 11 or wbe- 
ther it must be treated as one for declaration falling under Art 17-A (1). 
«npp08ittginsuch a suit the properties forming the subject-matter 
of the suit are correctly valued for jurisdiction putpoMS at an amount 
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decide whether the discretion of the Governor-General in Coun- 
cil was correctly used. For this he relied on Lloyd v. Wallach} 
in which the High Court held that the Minister could not be 
required to explain the grounds of his belief that Wallach was 
disaffected or disloyal, and that it was a sufficient reply to a 
writ of habeas corpus that he was detained, under War Pre- 
cautions Regulation 55 (1), under the warrant of the Minister 
reciting that, on information received, he had reason to beHeve 
and did believe that Wallach was disaffected or disloyal. Gavan 
Duffy and Rich JJ. may be excused for dissenting from this 
judgement, and holding that, the powers of the Commonwealth 
being enumerated powers, it was necessary under the principle 
laid down in Colonial Sugar Refining CoJs Case ^ to treat the 
defence power in its natural interpretation, and not to give it 
a meaning which would destroy the authority of the States. 
None the less Isaacs J. in The Welsbach Light Company of 
Australasia v. Commonwealth of Australia ^ laid stress on the 
wide nature of the power ; ^ defence includes every act which 
in the opinion of the proper authority is conducive to the public 
security. Those who are entrusted with the ultimate power of 
guarding the national safety are not bound to subordinate that 
consideration to any other ^ As the only matter at issue was 
a technical question of trading with the enemy, the proposition 
seems rather large for the occasion ; but the actual decision 
was no doubt right, for the commerce power (i) might well be 
invoked in aid of it. More clearly valid still was the decision in 
Ferrando v, Pearce ^ that the Government could deport to Italy 
an Italian reservist called up by the Italian Government under 
an arrangement agreed to by the Commonwealth, and that the 
Attorney-General could authorize the Public Trustee to sell 
enemy subjects’ shares. The legality of punishing efforts to 
prejudice recruiting was naturally asserted, no validity being 
accorded to the absurd plea that the recruiting was invalid as 
the troops were to be sent outside Australia.^ In Joseph v. 
pohnial Treasurer of New South Wales ® it was agreed that, it 
there was any power in the case of Australia of exercising the 
royal war prerogative, it did not vest in the Governors of the 

1 (1916) 20 C. L. R, 299. 

3 (1916) 22 C. L. B. 268. 

6 Siokerdich v. (1918), 25 C. L. R. 506. 


2 [1914] A. C. 237. 
« (1918) 26 C. L. R. 241. 
« (1918) 26 0. L. R. 32. 
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V. Raja JanaU Nath Roy, 38 C.W. N. 185, was dissented from in 
this case but as the facts were somewhat distin«uishablc from those of 
that case, there was no occasion for a reference to a Full lleneh. 

Pa^c 372^ Imi pafit* 

Property held with general power to confer benefi- 
cial interest.— There is some conflict of decisions on the iwiiU whe- 
ther such property is liable to probate duly* 1 lu* exemption given in 
Anrexure B of Sch. Ill, would not strielly cover such prois^rty and so 
far as Madrasis concerned, the decision in 25 M* 515, holds the field. 
See discussion at p. 490, injnt. 

Page 337, Urn H. 

Balance due on dealings. — A claim for the chaiges of send- 
ing registered notice in a suit for recovery of money in respect of 
dealings need not be charged to court-fc<? separately iniiler S. 17 and 
court-fee need be paid only on the aggregate amount claimed. Kelerred 
Case No. 10 of 1934 (Madras) deckled on 21-11-1935. 

Piifia 441, 1‘Uh line* 

Appeal relating to future intereat.— Th(‘. I-ucknow High 
Court has held that in an appeal relating future interest, ud valnrcM 
court-fee should be paid on the amount of interest claimed or decreed 
up till the date of the presentation of the appeal. Mohammad Sadi<! 
AU Khan v. Kiaz Ahmad, 157 I. C. 633 (Oudh). 

Page 457, para 5. 

S. 10 of the General Clauses Act has no application and a review 
application filed on the re- opening day must bear full court-fee if the 
court was closed on the 89th day. 

Page 500, last para* 

Pauper application for succession certificate.— ‘An appli- 
cant for a succession certificate can be considered to be a paui>er 
only if he is not possessed of sufficient means to enable him to pay the 
court-fee on the application for succession certificate. The deposit 
required under s. 379, Succession Act, cannot be considered to be the 
“Court-fee payable on the plaint'’ or in the case of application for 
certificate, on such application, for the purpose of determining whether 
the applicant is a “ pauper Mi* Bhaiishammmnma v. Mir Hadi 
AU, 1935 All 735. It was also doubted whether s. 141 C. P. Code, 
makes the general provisions of the Code applicable to proceedings for 
the grant of succession certificates under the Succession Act of 1923. 
Tbid» But compare the unreported decision of the Madras High Court 
in Application No* 2925 of 1930 commented on at p« 386 infra^ 
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found that the appointment of a Royal Commission to inriiiire 
into some definite matter over which the Commonwealth had 
legislative power w^as valid, but it was impossible to give general 
powers, on the footing that they w^ere incidental to iuquii’ies 
w’hich the Parliament might in future direct. 

The judicial pownr in the Commonwealth is limited by the 
constitution, and, therefore, it has been held by the majority of 
the High Couii; In re Judiciary that Part xii of the J udici- 

ary Act, s. 88, which empow'ered the Goveinor-General to 
refer to the High Court any issue as to the constitutionality of 
a statute of the Parliament, and made the judgement of the 
High Court on such a reference final and not susceptible to any 
appeal, was beyond the jjower of the Parliament, as not being 
a true exercise of judicial power. Higgins J, dissented, em- 
phatically disapproved of the doctrine of the separation of 
powers, and argued that there was nothmg in the Constitution 
which prevented the assignment to the High Court of powers 
not strictly judicial. The contrast here with the case of Canada 
is complete, and arises directly from the separation of authority 
adumbrated in the Constitution. On the other hand, there is 
no objection to the conferring on executive officials of powers 
which in English law are often styled semi-judicial, for instance 
the power under theA%t8tralian IndustrmPresercatimAct, 1906, 
of making inquiries from persons who may be able to give infor- 
mation regarding alleged violations of the Act ,- or that under the 
Immigratim Act conferred on a Board to investigate the issue 
whether or not a person should be deported.® These, it is laid 
down, definitely are Executive functions, and not an illegitimate 
entrusting to something other than a Court, within the meaning 
of the Constitution, of the judicial power. 

It is a legislative act to provide for the forfeiture of enemy 
property,^ and there is no principle in the Constitution requiring 
that the taking of property should, as in the United States, be 
subject to due process of law. Nor is there anything to prevent 
the Commonwealth passing ex post facto laws.® It has been 
* 1 (1921) 29 C. L. R. 257. 

^ Hvddart Parker Co, Projp, Ltd, v. Moorehead (1908), 8 C. L. R. 330. 

3 B, V. Macfarloftie (1923), 32 C. L. R. 618. Cf. Cornell v. Deputy Federal 
Commissioner (1920), 29 C. L. R. 39, 47. 

^ Bocdie V. Kronheimer (1921), 29 C. L. R. 329. 

6 B, V. Kidman (1916), 20 C. L. R. 425. 
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suits, the plaintiff is to fix his own value {vide s. 7 rl. iv) and courts 
have been accepting such value though it may he arbitrary and in. 
adequate, in the absence of clear rules layiim down a standard of 
valuation in such cases {vide 61 Cal. 7'>l> F. 15, t:ili!il at j>, ft') infra). 
Suits other than those mentioned in s. 7 cl. iv would fall under Sch, II, 
Art. 17 (6) if it is not possible to estimate at a monrv value the .subject, 
matter in dispute in them. Such for instanci! are suits for irartilioa 
between co-tenants, suits for registration of doc.umcuts, suits for 
restitution of conjugal rights, etc. WTiilc in mo.st provima-s, the 1 1 igh 
Courts have not framed rules with regard to these classtss of suits, 
which alone seem to be contemplated by s. ‘) of the Suits Valuation Act, 
some courts have gone too far and have framed rules, with regard to 
suits which are specifically and clearly prrrvided for in the Act itself. 
The Act provides a fixed fee for a suit to .set aside an adoption or to 
establish an adoption {vide Art. 17 (v) and (iii) oi the main Act) and 
the reason probably is that the Legislature thought that an ad valorem 
fee calculated on the value of the proiwrty affeclr«l by the suit would be 
a hardship. This fixed fee has been arbitrarily raised in Lahore and 
Oudh by rules being framed fixing the value in such suits at a 
particular amount (Rs. 200 in Lahore—Ks. 400 in Oudh), though 
there is no departure in principle from that contained in the Act itself. 
The Nagpur Court has gone one step further and directed an adoption 
suit should be valued at the market value of the pro|)erty affected by the 
suit, subject to a minimum of Ks. 400 and ad valorem court.fces paid 
on it. In effect the rule provides that instead of a fixed fee of Ks. 10 
(now raised to Rs. 15) prescribed in the Act for such a suit, an ad 
valorem fee has to be paid on the value of the proiierty affected by 
the suit, subject to a minimum of Rs. 30. The validity of this rule has 
been called in question more than once and though there was some 
difference of opinion, the rule has been upheld by the Judicial Com* 
missioner’s Court of Nagpur {vide 43 1. C. 64; 1930 Nag. 23 : 1930 
Nag. 73). In this connection it may be worth while to note tiiat the 
Legislature of the Central Provinces has re.siated the position as to the 
fees leviable in adoption smts by the amending Act of 193S. In view 
of this, the whole position may well be re.con8idered by the newly 
constituted High Court for the Province. 
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ment to permit the operation of the initiative and referendum, 
or the recall in any sense which would remove the intervention 
of the Parliament of the Commonwealth. It is, of course, 
perfectly legitimate to submit issues, such as the question of the 
adoption of compulsory service, to the people to decide, where- 
upon the Commonwealth Parliament might in the plenitude of 
its authority take such action as it thought fit.^ But it is most 
doubtful whether the Parliament could ever bind itseh to pass 
or repeal an Act which had been approved by referendum, 
leaving itseh no freedom of action. The Canadian authority on 
the subject is indirect, and is far from conclusive even for 
a unitary Legislature,® and in the Commonwealth it may be 
pronounced inapplicable. 

(ii;) Trade and Commerce 

The doctrine of the reserved powers of the Commonwealth, 
now obsolete, insisted that the power to legislate on inter-State 
trade and external trade given to the Commonwealth reserved 
absolutely all regulation of intra-State trade to the States, 
and invalidated any Commonwealth legislation infringing this 
principle. It is clear that this doctrine cannot be invoked any 
longer,® and that invasion of the State sphere is legitimate, if 
essentially involved in the exercise of any federal power, just as 
it is in Canada. Similarly, the Commonwealth is not alone 
empowered to deal with inter-State or foreign trade, though the 
States are limited by their disability to impose customs duties, 
grant bounties, except as specially permitted, and by the pro- 
hibition of s. 92 to interfere with freedom of intercourse and 
trade between the States. It is further clear, also, in this 
dijBEering from the United States constitution, that the Common- 
wealth can prohibit ^ no less than merely regulate, seemingly 
in this differing also from the Dominion. 

Legislation under this power by the Commonwealth includes 
the Sea Carriage of Goods Act, 1904, and the new Act of 1924, the 
Secret Commissions Act, 1906, the Commerce {Trade Descriptions) 
^Act, 1905, the Amtralian Industries Preservation Act, 190G-10, 

^ Cf. for a State case, Taylor v. A,-Q, of Queensland, 23 C. L. R. 457. 

® See above, p. 304. ® Engineers^ Case (11)20), 28 C. L. R. 129. 

^ Kerr, Austr, Const., p. 1 14. For the sense of the term ‘ trade and commerce’, 
see W. <& A. McArthur Ltd. v. State of Queensland (1920), 28 C. L. R. 530, 
646 if. 
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Sections* 

(d) for an injunction ; 

(c) for easements ; 
if) for accounts ; 

V. for possession of land, houses and wardens ; 

Proviso as to Honibay Prcsideticy ; 

(e) for houses and gardens : 

vi. to enforce a right of pre-emption ; 

vii. for interest of assignee of laml-rrvcntu* : 

viii. to set aside an attachment ; 

ix. to redeem ; 

to foreclose ; 

X. for specific performance ; 
xi. between landbrd and tenant. 

8. Fee on memorandum of appeal against order relating to 

compensation. 

9. Power to ascertain nett profits or market- value. 

10. Procedure where nett profits or market vahie wrongly 

estimated. 

11. Procedure in suits for mesne profits or amount when amount 

decreed exceeds amount claimed. 

12. Decision of questions as to valuation. 

13. Refund of fee paid on memorandum of api)«al. 

14. Refund of fee on application for review of judgment. 

15. Refund where court reverses or modifies its former decision 

on ground of mistake. 

16* 

17. Multifarious suits* 

18. Written examinations of complainants, 

19. Exemption of certain documents. 


CHAPTER III-A* 

PROBATES, LETTERS OF ADMINISTRATION AND CERTIFICATES OF 
ADMINISTRATION. 

19-A. Relief where too high a court*{ee has been paid. 

19-B. Relief where debts due from a deceased person have been 
paid out of his estate. 

19-C. Rdief in case of several grsBts. 

19-D; Probates declared valid as to ttnet*ptoper^ though not 
covered by court-fee. 
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inroad on the State powers of taxation. Hence in Peirmrald 
V. Bartley ^ the right to levy licence duties w'as recognized as 
appertaining to the States. In J?. v. Barger'^ it was emphatically 
ruled by the High Court majority that an excise could not be 
imposed subject to a rebate conditional on the observance of 
satisfactory conditions of manufacture, but the validity of the 
case is not wholly certain since the decadence of the doctrine 
of reserved powers, though there seems to be a certain amount 
to be said for it, apart from that doctrine. As regards customs, 
it is clear that it can be supplemented by the power of taxation 
so as to cover a provision allowing a seller to add an increarie of 
duty, and a buyer to deduce a decrease, after a bargain had been 
made.^ It was pointed out that British practice allowed 
addenda of this kind to Customs and Excise Acts, thus meeting 
the requirements of s. 55 of the Constitution, which requires 
Taxing Acts to deal with their own subject alone. In November 
1926 it was ruled that South Australia could not place a tax of 
3d. a gallon on the sale of petrol or consumption of imported 
petrol, as these were virtually excise duties. 

As regards taxation in general, it has been exercised by 
enacting income tax, land tax, estate duties, amusement tax, 
excess profits tax, and a tax of ten per cent, on notes of private 
banks, intended and effective as destroying their use. There 
can be no doubt that the motive of taxation or its effect must 
now be deemed irrelevant to the consideration of the validity 
of a tax. Thus in Osborne v. The Commonwealth ** the Federal 
Land Tax was vainly objected to, because it was on the face of 
it rather a device for breaking up large estates, especially those 
of absentee owners, than a mode of raising revenue ; the Court 
was clear that it was essentially an Act taxing land, so that 
motive or result was irrelevant. It ruled also that only one 
subject of taxation was dealt with, so that s. 55 was obeyed. 
In Morgan v. Bepidy Federal Commissioner of Imid Tax ® it was 
held perfectly legitimate to provide that the shareholders in 
a company should be deemed to be joint owners of land held 
by the company, and to be liable, in respect of their ownership, 
to tax, and s. 66 was again vainly invoked against the Act. But 

1 (1903) 1 C. L. E. 497. ** (1908) 6 C. L. B. 41, 73, 74. 

® (?. G. Creapin db Son v. Colac Co-operative Farmers, 21 0. L. R. 205. 

4 (1912) 12 C. L. R. 321 ; cf. 36 C. L. R. 20. ® (1912) 16 C. L. R. 661. 
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property of deceased. 
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tinguished ; it is clear that there was no such authority for the 
form of taxation in that case as that in the case of estate duties. 
The system of death duties, it may be noted, is that duty is 
charged on all real estate, and on all personal estate in addition, 
of any testator dying domiciled in Australia, but on personal 
property in Australia only in the case of one not domiciled. 

The income tax of the Commonwealth did not escape ex- 
amination in Harding v. Federal Commissioner of Taxation f 
where s. 55 was once more adduced to seek to discredit the tax 
on the score that one provision created an income of five x>C‘r 
cent, of the value of property occupied rent free. This effort at 
narrowing the idea of one tax again failed. 

The exemption in s. 114 of property of the Commonwealth 
from taxation by the States is exemplified in 2Iunicipal CointrAl 
of Sydney v. The Commonwealth,^ when the right of the Council 
to levy rates on Commonwealth property was negatived. It 
was held that, while the section permitted levy with the consent 
of the Parliament, that consent should be evidenced by an Act 
or an appropriation to meet the rates, and that, as the State 
could not levy, it could not empower a municipality to do so. 
On the other hand, in D'Emden Y.Pedder? the effort to say that 
imposing a stamp on a receipt was taxing the propert}" of the 
Commonwealth was rejected, on the score that the receipt could 
hardly be taken to be property within the meaning of s. 114. 
As we have seen, efforts to make use of the pow’er in favour of 
the States have been failures. In the case of the importation 
of wdre netting for sale to farmers, and of steel rails for use on 
State fines afike, the High Court ^ denied exemption from the 
taxing power, though on the very unconvincing ground that the 
tax was imposed on importation, which on the American view 
is heretical. Similarly, as has been seen, the plea failed in the 
case of federal land tax levied on leaseholds held from the State. 

(m) The Execution of Federal Laws 

^In 1925 the Federal Parliament was compelled to legislate ® 
to provide for the appointment of Peace Officers to execute its 

1 (1917) 23 C. L. R. 119. » (1904) 1 C. L. R. 208. « (1904) 1 C. L. R. 91. 

^ The Kinq v. Sutton (1907), 5 C. L. R. 789 ; for New South ^yaUs v. 
Collector of Customs (1908), 5 C. L. R. 818. 

» Peace Officers Act, 1926, No. 12. See Pari De&., 1926, pp. 1876 £P., 1950 £f., 
1971 ff. It was carried under a declaration of urgency and allotment of time 
(p. 1978). 
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Li ftoftT Amifenciinents.— By the Devulution Act (XXXVIII of 
1920) the various Provinces have b«*n aniiKJWcrcil to fix the Court- 
Fees in their respective provinces. By virtue of the said powers the 
various provinces have enacted several Amending Acts which have 
modified the main Act in varying degrees. S. KO-A of the tlovern- 
mentof India Act lays down that the local legislature may repeal or 
alter any law of any authority in British India subject to the provi» 
therein contained. /« iko goods of Thomas Williams, 75 I. C. 466, it 
was held that the Bengal Court. Fees Act (IV of 1922) was not ultra 
vires. 

Extent of application. 

(1) British India.— The Act extends to the whole of British 
India. 

There is no definition of the expression in this Art. Conseciuentiy 
we have to turn to the Cleneral Clauses Act X of IHW. British 
India is defined by S. 3, cl. 7 of that Act as " All territories and 
places within Her Majesty’s dominions, which are for the time being 
governed by Her Majesty through the Oovernor-tJeneral of India 
or through any Governor on any other officer subordinate to the 
Governor-General of India.” 

Aden is within British India (Aden Laws Uegulation, 1891, S. 2) 
but not Singapore (Straits Settlement Act. 1866, S. 1), nor the Civil 
Station at Wardhan, Emperor V. Chimen ImI, 17 I. C. 534 ; nor the 
Kathiawar States, HemchauA v. Azam Sahiir Lai, 8 Bom. L. K. 129. 

(2) Certain specified wreae.— 'Fbis Act has been declared 
to be in force — 

in Upper Burma generally (except the Shan States) by the 
Burma Laws Act, 1898 (13 of 1898), a 4 (1), Bur. Codsj 

in British Baluchistan, by the British Baluchistan Laws 
Regulation (l of 1890), s, 3, Bal. Code ; 

in the Santhal Parganas, by the Santhal Parganas Settlement 
Regulation (3 of 1872), as amended by the Santhfd 
Parganas.Justice and Laws Regulation* 1899 (3 of 1899), 
Ben, Code, Vol. I ; 

in the sub-division of Angul, by the Angul District Kegult' 
lion, 1894 (1 of 1894), s. 3, Ben. Code, Vol. I. 

It has also been declared, by notification under a. 3 (a) of the 
Scheduled Districts Act, 1874 (14 of 1874) to be in force is the 
following Scheduled Districts, namely 

the Dietrict of Hazaribagh, see Gazette of India, 1881, Ft 1, 
p. 507 ; 

the District of Lohardngga (now the Ranchi District M* 
Calcutta Gazette, 1899, I, p. 44; the Dietrict of 
' Lohardngga then included the present Dietrkt of 
Falaumau, separated in 1894), see Gazette of India, 186L 
Pt I, p. 508; 
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decide for itself the merits of such an application, an opinion 
for which there seems to be no satisfactory ground of any kind. 
But it is clear, from experience in Queensland and Victoria,^ 
that the best security for a State is a firm Government backed 
by legislation on the British model of 1920 (c. 55). 

§ 6 . The Judiciary 

The ideal of a Court of Appeal for the x^ustralian Colonies was 
mooted formally in 1849, when the Secretary of State meditated 
securing the presence of federal clauses in the Act of 1850 to 
create Victoria, and in 1870, as the outcome of a Commission 
in Victoria, it was further investigated, but the Imperial Govern- 
ment held that the matter was in no wise pressing. In the 
Federal Council of Australasia Act, 1885, nothing was inserted 
as to a Supreme Court, but in the 1891 Convention such a 
Court was taken for granted as essential, and thereafter formed 
the subject of elaborate investigation until its powers were 
finally embodied in the Constitution. Since then they have 
been explained, within the limits allowed by the Judiciary Act, 
by the High Court Procedure Act and the Rules of the High 
Court. 

By s. 71 the federal jurisdiction of the Commonwealth is 
vested in a High Court, in such other Federal Courts as the 
Commonwealth creates, and in such State Courts as it invests 
with jurisdiction. Section 72 provides for tenure subject to 
removal on addresses from both Houses during the same session 
for removal on the ground of proved misbehaviour or incapacity, 
and this tenure applies to all federal justices. It follows, there- 
fore, that the Inter-State Commission and the Court of Con- 
ciliation and Arbitration ® are not Courts of federal jurisdiction 
within the meaning of the Constitution, and cannot enforce 
their findings by injunction or otherwise, because in both cases 

1 See the Public Safety Preservation Act, 1923, No. 3292. For the police 
strike of November 1923, see Bound Table, xiv. 385-91 ; as usual, the Federal 
(government was inactive. Contrast Canada in the case of Nova Scotia in 
1924-5 ; c. 57 of 1924 lays down a simple procedure enabling a Premier to 
secure aid on repayment of cost, on the requisition of the Attorney-General 
to the district officer commanding, based on a notification of a judge of a 
superior, county, or district Court. 

® State of New South Wales v. The Commonivealih (1016), 20 C. L. R. 54. 

® Waterside Workers' Federation v. J, If. Alexander Lid,, 25 C. L. R. 434. 
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(3) Nativfc States.— Th? (rovernor-doneral in Cminnil acting 
under the Foreign Jurisdiction and Kxtradition Art has passed orders 
in Council in his executive caixicity applying the provisions of this 
Court- Fees Act to the Hyderabad Assigned District!!, the Hyderabad 
Residency Bazars Cantonment of Secundcrbiid and the Civil and 
Military Station, Bangalore. 

In the State of Mysore this Act is in force by virtue of the provi. 
sions in the Instruments of Rendition, date<l Ist March 1881, whereby 
the Acts then in force in the State were continued to be in force. 

(4) Military Courts of Requests.— This Act doo.s not apply 
to such courts. See Statement of Objects and Reasons. 

(5) Colonial Courts of Admiralty. Under the Colonial 
Courts of Admiralty (India) Act, 1891 (Act XVI of 1891) suits instituted 
in the Colonial Courts of Admiralty at Rangoon, Aden or Karachi 
State shall, unless the jurisdiction of the Courts is exercised in any 
manner relating to the slave trade, be leviable under Ch, til of 
this Act. 

(6) Certain other Acte.— There are s|»cial provisions re- 
garding Court-Fees in the Madras Hindu Religious Endowments Act, 
the l“resy. Small Cause Courts Act, the Bengal Tenancy Act, the 
Land Acquisition Act, the Agra Tenency Act, etc. 

History of legislation relating to the levy of Court- 
Fees. — The origin of Court-Fees is succinctly set out in the report of 
the Commissioners appointed to consider the reforms of judicial esta- 
blishments in the year 1856 as follows “ No institution fee has ever 
been paid in the Sepreme Court, nor under the original system of Lord 
Cornwallis was there any such fee in the courts of the Company. 
The State defrayed the expenses of all the judicial establishments. 
An. institution fee in the case of civil suits was fust established by 
Bengal Regulation XXXVIII of 179.5, not as a source of revenue, 
but as appears from the preamble to the Regulations, for the purpose 
of preventing vexatious litigation. By Bengal Regulation VI of 
1797, the institution fees were converted into stamp duties. The 
preamble there assigns the same object, but adds also another 
reason that of increasing the public revenue. The last purpose is the 
only one mentioned in the Bengal Regulation 1 of 18H which further 
regulates these payments." There were several Regulations and Arts 
relating to the Court-Fees in all the three Presidencies. 

' BeiigaL— In Bengal there were Bengal Regulation X of 1797, 11 
of 1798, 1 of 1814, XXVI of 1814, IV of 1816, XV of 1816, XIV of 1824, 
II of 1825 and the Consolidating Bengal Regulation X of 1829. They 
jwpte followed by Regulations VIU of 1831 and XV of 1845. 

Bombay.— In Bombay, the Regulations were VIH of 1802, XIV 
of 1815, VII of 1816. IV of 1817, 1 of ,1827 and XVIII of 1827. . . 
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diction in matters arising under the Constitution or invohdng 
its interpretation ; of Admiralty and maritime jurisdiction ; 
trials of indictable offences against the Commonwealth laws ; 
and matters involving the powers inter se of the Commonw^ealth 
and a State or States, or of two or more States. The Court has 
also authority under s. 33 of the Judiciary Act to make orders, 
or direct the issue of writs commanding a Federal Court to 
act ; prohibiting a Court from exercising federal jurisdiction 
which it does not possess ; commanding federal officers to act ; 
of ouster of ofiSce ; of mandamus ; and of habeas corpus. The 
State Courts are invested normally with concurrent federal 
jurisdiction, but this does not apply to cases of treaties ; suits 
between States or the Commonwealth and a State ; applications 
for writs of mandamus or prohibition against federal officers ; 
State Supreme Courts — ^not others — are excluded from juris- 
diction in cases involving the question of the powers inter se 
of the Commonwealth and a State, or two or more States. 

The Court is not vested with power to decide finally, or in any 
legal sense, hypothetical questions which cannot be brought 
under the conception of the judicial power as expressed in the 
Constitution.^ 

The Constitution gives jurisdiction to the Court over both 
States and Commonwealth in regard to disputes between them, 
such disputes being such as appertain to the sphere of private 
rights, e. g. ownership of property or tort, or neglect of some 
duty laid down in the Constitution.^ Thus the Court has 
jurisdiction if a State seeks to raise forbidden taxes or maintain 
military forces, while equally the Court would have jurisdiction 
at the suit of a State over the Commonwealth if it taxed State 
property. Further, the Attorney-General can bring an action 
in the High Court to have declared invalid any State law which 
violates the Constitution. Suits between residents of different 
States are not available® when one of the residents is a corpora- 
tion, and residence in different States must be proved strictly.*^ 
jurisdiction is indeed manifestly otiose, and accidental 

^ In re Judiciary Act (1921), 29 0. L. R. 257 ; Ituna Parle Ltd, v. Common- 
wealth (1923), 32 C. L. R. 596. 

^ The Commonwealth v. New South Wales (1923), 32 C. L. R. 200 ; South 
Australia v. Victoria (1911), 12 C. L. R. 667. 

® Australasian Temperance d'C. Society v. Hou^ (1922), 31 C. L. R. 290. 

* Dahms V. Brandsch^ 13 C. L. R. 336. 
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apply tbe lancfuage of the section to the facts Ix^forc it. Majitlmi yr, 
Sabir^ 107 I.C, 674; Thuhoji Rat* HnRier v. S\rwfiahat\ 31 Bom.I-.F’t* 7; 
TaUz Hydro Electric A^cncyt Idti, v. Cant misfit otter of Incomciax^ 
Bombay, 58 Bom. 361, 

(3) General and particular intention. -It is a wcilesiab- 

lished principle that where a f?encral intention is expressed by the 
legislature and also a particular intention which is incompatible with 
the general one, the particular intention is considered an exception to 
the general rule. This rule applies where the genera] and special 
provisions are contained in the same or different statutes. 

Khangidv/Lctkha Siiifih, 1028 T-ah. 600 V\ B. ; liahadur Lai v. 
Judges of Allahabad High Courts 55 All. 43.2 (B. H.) 

(4) All words to be given effect to. -.Vconslrtiction which 
would leave without effect any part of the language should be rejected 
unless'justified. Maxwell's Ittf.crpniatitm of Stalntes^ fiih Bdn„page 33. 
Sec also Vasaiiftai v Radhahai, 108 I. 657* 

(5) Construction leading to absurdity to be avoided.-** 
Construction lead ng to absurdity must he avoided. That construc- 
tion alone should be adopted which is in consonance willt common- 
sense and which does not lead to absurd results or enormous difficul- 
ties. Moidem Pichat v* Tiunevelly Mills Co*, 1928 Mad. 571 : Sithra* 
mania Aiyer v. Swamiimtha C/ic/fi<rr, 1928 Mad* 746* 

(6) Anomalous construction to be avoided. * Construction 
leading to anomaly to be avoided. Dial Singh v. (hmttlwara,9 Lah. 
619. 

(7) Harmonious construction* —The section shoujd be 
harmoniously construed. It is the duty of the Court to couslrue the 
provisions of the statute in such a manner as not to allow one provi- 
sion to stultify the other and, if possible, the provisions of one section 
should be read as a qualification of the other, so that some effect 
furthering the intention of the legislature may be given to each, 
Emperor v. Jiaid, 111 I, C. 865*22 S, L. R. 349 ; Hituhshwari 
Prasad Upadhyay v. Krishna Muran\ 1934 Oudh 145. 

(8) Courts should not supply omissions. -Courts should 
not supply omissions in an Act. They cannot add or amend the defec- 
tive phraseology of the legislature and by construction make up the 
deficiencies left there, Qurwlial Singh v. Central Boards 1928 I.ah. 
337. 

(9) Previous state of the law.— It is a sound rule of 
interpretation to take the words of the statute as tliey stand without 

reference to the previous state of the law on the subject, Where 
it is impossible to arrive at a conclusion without considering what the 
law was previous to the particular enactment the prior state of the 
law might be referred to* Abdul Rahim v, Sysd, 55 Cal. 519 (P. C*) 
and Brojo Lai v. Budhmth, 55 Cal. 551. 

(10) Reference to English law.— See Mmsofnai Ratnanandi 
V. M. T. Kulavthi, 7 Pat 221 • 1928 Pat 2, Where there is a 
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beyond the jurisdiction of the Court of Conciliation and Arbitra- 
tion.^ This agrees incidentally with the High Court’s ruling on 
appeal in Clancy v. Butchers' Shop Employees ^ that a State Act 
was inadequate to prevent prohibition for excess of jurisdiction 
being available to the Supreme Court against the Arbitration 
Court of that State. Prohibition will lie to any tribunal, but 
not to a mere advisory body such as the Board, under the 
Immigration Act, which guides the lEnister in his decisions as 
to deportation of immigrants.^ In its jurisdiction the Court 
win not deal with hypothetical cases, where its decisions vill 
have no immediate concrete results. But an allegation that the 
plaintiff’s trade will be ruined if an Act of a State is valid, 
or a trespass on the legislative sphere of the Commonwealth, 
are cases appropriate for decision.® 

As regards appellate jurisdiction, the Court is given, subject 
to such exceptions and regulations as Parliament may provide, 
power to hear and determine appeals from all judgements, 
decrees, orders and sentences of any Justice exercising the 
original jurisdiction of the Court ; or any other Federal Court ® 
or Court exercising federal jurisdiction ; and of the Supreme 
Court of any State or any Court of a State from which, at the 
establishment of the Commonwealth, appeal lay to the CroTO 
in Council. In the case of appeals from the High Court itself 
there is no restriction, save that the leave of the Court below is 
required for an appeal as to costs, and of the High Court in 
criminal cases. From the Supreme Court of a State in all 
instances, whether federal or not, an appeal lies when the amount 
at issue is of at least £300 in value ; or affects status under the 
laws as to aliens, marriage, divorce, bankruptcy and insolvency ; 
or when leave is given by the High Court ; or when the decision 
is one in a matter pending in the High Court, and is pronounced 
imder the federal jurisdiction of the State Court. In the cases 
where State Courts other than the Supreme Court exercise 
federal jurisdiction under the powers conferred by s. 39 of the 
Judiciary Act, an appeal lies to the High Court in every case 

^ Tramways Case (No. 1), 18 C. L. R. 54. ® (1904) 1 C. L. R. 181. 

® B. V. Macfarlane (1923), 32 C. L. R. 518. 

^ IT. c& A. McArthur Ltd* v. State of Queensland (1920), 28 C. L. R. 530. 

® The Ccmmonwealth v. Queensland (1920), 29 C. L. R. 1. 

® e. g. the Central Court of New Guinea ; Mainka v. Custodian of Expro- 
priated Property (1924), 34 C. L. R. 297 ; but see 37 C. L* R. 432. 



12 THK COUK'M'KI.S Ai*. | [SfcC, 

the same words occurring in the ("ouil-hVfs Act and the Linniation 
Act, it is not proper to call in the latlfu in ai*! ol tin* ronstniclion of 
the former. The subject of Courtdecs lias no rral m necessary 
connection with the liniilation ol suits and pnaeedings to which the 
other is exclusively devoted. See Assttii v. Pttflnonttut, 2d Mad. 494, 
where Justice Subrahmania Aiyar lias observed as follows ;*•-** No 
doubt it ts true that in construing an Art jnovisitms other statutes 
which are in pari fuatcria wMiy he refeirrd ir>. ihit when the two 
enactments are not in pari materia^ hrnv can one hv taken to control 
and qualify the other? Nothing can be nmic dangerous to construe 
one statute by another especially whan we consider the mode in 
which the statutes are framed at the present tinm." See also Kmu^ics & 
Horn V. Lancashire Yorkshire Wrt/Aeio’Co., 1.. K. H App, Cases 24B, 
where Lord Halsbury has observed thus; “ I do lud think one gets 
any help from the construction of other statules passed utdiiferent times 
and in pursuance of dilTerent lines of thought." Oiu; fiscal enactment 
cannot be construed by way of analogy ol another fiscal enactment* 
In re SaroJamshimit 20 C. W. N. 112.S. 

(16) Stare decisis.— Where for a series of yeais a law which 
imposes a heavy tax upon litigation has received a particular inter- 
pretation in favour of the suitor and a course of practice has prevailed 
for years throughout the whole country in accordance with that inter- 
pretation, courts of justice ought to be slow in changing llmt interpre- 
tation or course of practice to the prejudice of the suitor. IjjaihniUt v. 
Chafidra Mohan^ 34 Cal. 945 ; Uuihata Ray v* Ram Charitra Ray^ 
12 C. W. N. 37. It is a well settled principle ol interpretation that 
Courts in construing a statute will give much weight to the interpreta- 
tion put upon it at the time of its enactment and since by those 
whose duty it has been to construe, execute ami apply it. balcswar 
V. Bhagiraihi, 35 Cal. 701. Decisions which arc not clearly erroneous 
and mischievous and which have affected llie conduct of the com- 
munity for a long time should not easily be overruled, liahtr Nath 
V. Maharaja Man&idra Chandra iV« ;/<//, 1 1 C. L. J. 106. llul practice 
cannot make lawful that which is unlawful however long it may be* 
Buuvast Lai v, Dayasankan 13 C. W. N. 815. 

Procedure followed by Heveuue authorities is not binding on 
Civil Courts. Killing Velley Tea Co* v. The Secretary of Statet 32 
C. L- J- 421. 

(17) Hardship of literal constroction.— Edge, C. J., has 
observed as follows in Balkaran v. Govindamith 12 All. 129; **W« 
cannot allow any question of hardship to influence us in applying the 
principles of construction to Acts of the Legislature where the 
wording of those Acts is plain and unambiguous. We are not 
ri^onsiblefor those Acts and to put upon them a construction 
different from that which according to the principles of construction 
upon which a Court of Justice must act, they .bear, would be to depart 
from our duty as judges and to arrogate to overselvea the power and 
functions of the legislature. We he^ye to construe the Acte of legisla* 
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made the Constitution and federal laws binding on all States and 
Courts and people, but under the Judiciary Act their federal 
jurisdiction became limited and defined. But the Parliament 
made one illegitimate attempt ; it enacted in s. 39 (2 a) that 
every decision, in its federal jurisdiction, of the Supreme Court, 
or any Court in a State from which an appeal lay at the estab- 
lishment of the Commonwealth to the Crown in Council, should 
be final and exclusive, except so far as an appeal might be 
brought to the High Court. There is no doubt that this cannot 
be held to bar the right of appeal to the Privy Council in all 
such cases, both by special leave — as indeed the High Court was 
driven to admit — but also as of right, under the Orders in 
Council. The Privy Council, by hearing Webb v. Outtrim'^ and 
holding that the right of appeal there was valid, has proved, if 
argument were needed, that from a State Court, whatever the 
jurisdiction, appeals lie under the Orders in Council, whatever 
the Judiciary Act prescribes, and an attempt by Mr. Deakin in 
1910 to induce the Imperial Government to alter the Orders in 
Council so as to make them apply only to State jurisdiction was 
unsuccessful, the President of the Council agreeing that to do 
this would be to violate the constitutional and legal position. 

An analogous question is whether the Parliament could, if it 
wished, deprive as suggested in Hannah v. Dalgarno - the High 
Court of appellate jurisdiction in federal cases from the Supreme 
Courts, despite the proviso above cited of s. 73, on the score 
that federal jurisdiction being new, no appeal from it did exist 
at the establishment of the Commonwealth. The contention 
appears unsound, but the matter is little likely to be tested 
practically. 

On the other hand, the High Court has, on the analogy of the 
Privy Council’s action, declined to admit electoral appeals from 
a Court of disputed returns,® from a judge as o, persona designata 
under the South Australian Land Clauses Consolidation Act, 
1881,^ or the Court of Jndustrial Arbitration in Queensland.® 

, 1 [1907] A. C. 81 ; contra, 35 C. L. R. 69 ; 37 C. L. R. 393. 

a (1903) 1 C. L. R. 1. 

a Holmes v. Arigwin (1906), 4 C. L. R. 297. So in Canada, North Huron 
Election Case (1925), 29 0. W. N. 277. 

^ 0. A. Macdonald Ltd. v. South Australian RaUways Commissioner (1911), 
12 C. L. R. 221. 

® Mutual Life and Citizens^ Assurance Co. v. Thiel (1919), 27 C. L. R. 187. 
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cannot be construed as a limitation ujwn the exercise of the powers 
given by the express terms of the Act- AMiit Hnhiiii v. 

Municipal Oommissioiitirs, 42 Bom, 462, 

(3) Marginal notes,'~-The side note although it forms no part 
of the section is of some assistance inasmuch ns it shows the drift of 
section. Per Collins, M. K., in Bushcll v. Hammomi, (1904) 73 L J. 
K, B. 1005. See also Lahore liat^ v. KidartMih, 31 I. C. 146; 
Ramsarait Das v. lihailvat Prasad, 192*) All. S3 ! Emperor v. Ismail 
Sayed Sahib, 57 Bom. 537 (P. B.). 

Reading of a section of a Statute by referring to the marginal 
note is not a legitimate canon of interpretation, hi n- i>. Naiesa 
Mudaliar, 51 M. L. J. 704; Corporation of Calcutta v. Kumar 
Arun Chandra Singh, 60 Cal. 1470. 

(4) ProTi8o.““The proviso is part of the section to which it is 
attached, but it is something subordinate to the main clause and as a 
general rule what is contained in the proviso need not be iminrted 
by implication into the clause which would tend to extend its scope 
beyond what is warranted by the natural meaning of the words, 
Mrs Annie Besant v. Gwernment of Madras, 39 Mad, 1085 ; Zamindar 
of Challapalli v. Somayya, 39 Mad. 341. A Proviso cannot extend 
substantive provision, Ramchaiider v. Gowri Math, S3, C. 492. 

(5) PuBctuatioii.-*Punctuation must be taken into considera* 
tion in construing an Act of the Indian Legislature. Taylor v. Breach, 
36 Bom. 186 ; Secretary of State v. Kale Khan, 37 Mad. 113. 

(6) Comma. —It is not part of a statute. Lewis Pugh v. Ashulosh, 
1929 P. C. 69. 

(7) Schedules.— The schedules annexed to an Act and the 
headings under which they are placed are parts of the enactment but 
they are not to be taken into consideration if the language of the enact- 
ment is clear. Aliap AH v. Jamsur AH, 93 I. C. 909 ■ 1926 Cal. 638. 

Construction of the Court-fees Act. 

(1) A fiscal enactment.— The Court-Fees Act being a fiscal 
enactment ought to be literally construed. Suftrcimonyu Ayyar v- 
Rama Ayyar, 54 M. L. J. 67. It must be construed strictly and in 
favour of the subject. Sri Krishnaehandra v. Mahahir Prasad, ■ 
(1933) A. L. J. 673-1933 All. 488 (F. B.) ; BsHram v. Isar Doss, 8 
Lah. 730-1928 Lah. 113. It is essentially a fiscal enactment. 
Its primary object is to protect the revenue and not to coerce 
the subject. Chandramani v. Basdso Narain, 49 1. C. 442. The 
. Act was passed not to atm a UBgant with a weapon of tschnicaUty 
against his opponent bnt to seenre revenue for the benefit of the State. 
Mahomed EHiyas v. Rahima BfW, 56 M. L. J. 302*' 1929 Mad. 191. 
The tatotaent should be construed strictly and precisely. Emperor 
V. Bpdd^nd, i Cal. 239 ; Sirdar v. Oanapaih, 17 Bom. 56 1 
Rustomii v» Kala Sit^, 43 I. C. 383; Matmira v. Ths Ssarstary 
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public importance or of a very substantial character But, 
even if a case be of a substantial character, of pubUc interest, 
and involve an important question of law, the High Court, like 
the Privy Council, will not grant leave if the decision of the 
Court below appear manifestly sound, ^ or an abortive step to 
appeal to the Privy Council has been taken.^ 

The effect of the Judiciary Act as regards appeals from State 
Supreme Courts as of right is that the limit of value of the 
matter in dispute is fixed at £300, while in the Orders in Council 
for the appeal from the States to the Privy Council it is normally 
£500. There is a possibility of alternative appeals in each case 
of a decision of a State Court in the exercise of its jurisdiction 
Federal or State, and both sides might appeal, one to the Privy 
Council, one to the High Court, as has happened in Canada.® 
The High Court follows much the same principles as the Privy 
Council in deciding the issue what makes a value of £300 ; e. g. 
a defendant who had only been ordered to pay £100 cannot 
appeal as of right, ^ nor a plaintiff who has been awarded £500 
out of a claim of £600.® An appeal lies from a State Supreme 
Court in a case of habeas corpus,^ In In re McCawley the 
Court held that it could not regard as a judgement a refusal of 
the Supreme Court of Queensland to admit as a member of that 
Court Mr. McCawley, whose commission was ruled by the Court 
illegal. The Privy Council, on the other hand, in its wider 
power, heard the appeal and ruled that Mr. McCawley had been 
duly appointed. The High Court cannot hear new evidence, 
but may remit the matter to the Court below to take evidence 
afresh ; it cannot, moreover, set up a new case for a party not 
suggested in the Court below. The provision made by the 
Judiciary Act authorizing the High Court to require execution 
of its judgements on appeal by the Supreme Courts is valid, and 
is available to forbid the Court below to grant an adjournment 
or stay of execution, pending appeal to the Privy Council, even 

1 Ex parte Spencer, 2 C. L. R. 250 ; John v. City d:c. Society^ ibid. 186. 

2 SmWs Weehly Puhlishmg Co. v. Myerson (1924), 34 C. L. R. 141. 

® Clearly, in such a case, proceedings would be stayed in the inferior Court, 
if need be. * Cf. Kerr, Auslr. Const, pp. 265 ff. 

® Jenkins v. Lanfranchi (1910), 10 C. L. R. 595. 

® A.-^G.Jor the Commonwealth v. Ah Shemg (1907), 4 C. L. R. 949. 

’ (1918) 24 C. L. R. 345 ; 28 C. L. R. 106 (P. C.). 

® Bayne v. Blake, 5 C. L. R. 492 ; McBride v. Sandland, 25 0. L. B. 369. 
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''sec. 

that a taxing Act is to be construetl iliffi^rently from anotlier Act. 
The duty of the Court is in my opinion in all cases the same whether 
the Act to be construed relates to taxation nr to another subject, 
vjg., to give effect to the intention of the Legislature ns tliat intention 
is to be gathered from the language employed having regartl to the 
context in connection with which it is employed. The court must 
no doubt ascertain the subject-matter to which the particular tax is 
by the statute intended to be applied, hut when once that is ascer. 
tained it is not open to the Court to narrow or whittle down the 
operation of the Act by seeming considerations of hardsitip or of 
business convenience or the like. Courts have to give effect to what 
the Legislature has said.’' Hut the general consensus of opinion in 
India seems to take a view favourable to the subject and give ns 
lenient a construction as possible to fiscal enactments. 

(4) Whole Act to be coneidered.—'flie true male of Inter' 
preting a statute like the Court- Fees Act which has been repeatedly 
amendfed is not to consider individual sections but to taka them as a 
whole and to give effect to the legislative intent upon a particular 
matter, hi the Moodn of Harriot Kerr, 18 C. L. J. 308" ;?1 1. C, .S02. 

(5) Special provision applicable in preference to 
general. — In such an Act as the Court'Fees Act, if there is a special 
provision which applies to a particular case then that special provision 
must be applied by the court rather than some general classification 
in which the suit may also be included which may he more favourable 
to the plaintiff. Vmkatasivit Rao v. Venhitanarmiwlia ftatya- 
mrayammurly, 63 M. L. J. 764" 1932 Mad. 605. 

(6) Method provided by the Act.— Where there is in the 
Act itself a special rule as to valuing suits for court-fees, that method 
should be followed. Venkata Narasimlia Raju v. Chaiulrayya, 53 
M. L. J. 267 = 1927 Mad. 825. 

(7) Preamble.— The Crurt- Pees Act has no preamble. Justice 
Mahmood observes in Balkaran v.OwiiufanaHi, 12 All. 129; "I 
had difficulty \n considering the Statute, Act VII of 1870, known as 
the Court-Fees Act which begins without a preamble and leaves it to 
the judges to decide what its objects were and to gather those objects 
from the enacting clauses.” This echoes the sentiment expressed by 
Lord North in Wi'eraiii v. Ryer, 36 Ch. Dn. 17 : “ It is a very lament- 
able way of legislating that we should be driven to get at the meaning 
of Acts by removing difficulties by construction rather than that the 
intention of the legislature should be clearly expressed on the face 
of the Act.” 

mjact and scope of tbe Act.~The object of the Act is to 

lay down.' JTutes for the collection of one form of taxation and that ia 
al^ the scope -of the enactment. Mahomed v* NaUan Bibi, 8 All 
’This Act ’Has . no preamble whereby iu purposes can ^ 
^wtoined. Gavaranga v. Boiokrhhna, 32 Mad. 305 (F.B.). 
Stiil the Court- Fe^ Act . is, ^ as its name imports, am Act iwimarily: 
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the State. Section 69 again gives the High Court jurisdiction in 
suits by one State against another, and ss. 64 and 65 provide 
that in suits of this kind the rights of the parties and the 
remedies shall be as nearly as possible the same as in a suit 
between subject and subject, save that execution shall not issue 
against the Commonwealth or a State. 

The effect of these remarkable provisions is illustrated by 
Baume v. The Commonwealth,^ w'here it was held that a subject 
has the right to sue the Commonw^ealth in tort for any wrongful 
action, and not, as in England,^ merely the individual offender, 
the Crown being exempt under the maxim, ' the Crow'n can do 
no wrong ’. Moreover, the Commonwealth may be required to 
answer interrogatories and make discovery of documents as if 
a private litigant. Moreover, mMarconi's iVireUss Telegraph Co. 
Ltd. V. The Comynonwealth ^ it was ruled that it was not sufficient 
for the Postmaster-General to object to inspection demanded 
by the company in order to decide if there were infringement 
of its patents, on the score of injury to the interests of the 
Commonwealth, but that the Court w^as entitled to decide if 
there was any probability of injury, and, in the absence of any 
prima facie evidence, it did order inspection. And when the 
Commonwealth desired to appeal to the Privy Council, it 
granted a stay only on terms that the Commonwealth should 
be liable for any loss resulting from the stay, if the case went 
against it.‘^ 

Under a State Act, Claims agamst the Government and Crovm 
Suit Act, 1912, of New South Wales, provision is made for the 
appointment of a nominal defender to represent the Govern- 
ment. In Williams v. Attorney-Oeyieral for New South Wales ^ 
an effort was made and held valid by the High Court for the 
Attorney-General to seek to establish a trespass by the Crown, 
though it was ruled that the trespass, the proposal to divert 
Government House from the purpose of a residence for the 
Governor, was not a trespass, there being no trust or charitable 
jjedication established, and the management of the waste lands 
of the Colony being entrusted to the Crowm in its right of the 

^ (1906) 4 0. L. R. 97. Contrast Baleigh v. Gosclien, [1898] 1 Ch. 73. 

^ ToUn V. The Queen, 16 0. B. (N. S.) 310 ; EiUicJc v. Carrmgto7i, 19 St. T. 
1030 ; 43 T. L. R. 106, 733. ® (No. 2) 16 C. L. R. 178. 

4 (No. 3) 16 C. L. R. 384 ; of. 36 C. L. R. 378. ® 16 C. L. R. 404. 
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[SBC. 


The procedure to be followed when a plaint oi a memorandum 
of appeal is filed in aconrl other than a Chailctrd n»i;h Court ora 
Presidency Small Cause Court is as follows; willfirst 

of all dcrido into which of the various classes cnuintnatt^d in st hedules 
I and 11 the dot'-.umenl falls. This has some tunes lK‘«‘n called 
decidinjjf the cateKWy of the suit. The process invidvrs the construc- 
tion of the plaint, and a determination ut the ural iclicf prayed for. 
It is essentially judicial and rcqttircs tltc court to he astute It > see that 
the reliefs are not so cast as to stvure an evasion of the Courl*Ft?es Act* 
A familiar instance is when declarations aic only asked, when conse- 
quential relief is the real i laim. The court will then prinml to see 
whether the proper fee is a fixed fee undiT Sihedule 11 or mad 
valorem fee under Schedule I. No question of vaUialion arisf‘s if the 
fee is a fixed fee ; but if ;in ad xuthrvm fee* is h* viable then the court 
will proceed to value the subjei^l-inatliM' or the subject mat ter in 
dispute, or fix the amount of the ndief t laiined an ordimr to rules 
for computation set out in ss* 7 and 8 of the Ac t. 11 a hx*al or 
further investitration is neua*ssary, the court luav proceenl under 
s. 9. This ('ompulalion is lh«‘ valuation r<denetl to in s. 11 of 
Chapter III and the court’s adjudication on a (|urstion relating 
thereto is final in respect of a plaint or int'inorandum of aptreal under 
the first clause of s. 1 2.” 


Retrospective effect Retrospective opesralion ouKht not to 
be given to a statute unless the intention of the legislature that it 
should be so construed is expressed in plain and unambiguous langu* 
age. Young v. Admast 1898 A. C. 469. See aleo Hartnda Kumara 
Rat V. Secretary of State, 1928 Cal. 808 1 Prantoihanath 
Pal V. Saurav Dost, 47 C* 1108. Grant of Probate for example is 
governed by the law in force at the time of the original grant, and is 
not subject to any higher rate introduced by interim legislation. 
Swamamayi v. Secretary of State for India, 22 C* L. J. 370. 

(l) Amendment of the Act. — Where it was notified that a 
new scale has been prescribed for court-fees for suits filed on the 
original side of the High Court of Madras to come into forexi from the 
date of publication in the Fort St. George Gazette, and the notification 
was received in the oflSce at 3 P. M. after office hours the question 
arose for consideration whether the new sctale of fees apptiecl to plaints 
filed on that ^te. It was held that it did. In re Court-fees 
p. S. 513/32 and others, 46 M. 685. 

For the effect of amendment of the Act between the date of 
decree and application for review, see commentaries under that head- 
ing under Sch. I, Art, 5. 


(2) Defective presentatioii of •ppeal.-Where a memo. 

randum of appeal was returned for want of a copy of the decree appealed 
^mat asd the Court-Fees Act was passed meanwhile the fee payable 
.IS uudw that Act. In reSra^h, 7 W. R. 462. 

«««, ^ "w®* improperly presented dntina: vayoation, the 

•same will be deemed to have been presented on the reopeninff day and 
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§ 7. Finance and Trade 

The revenues of the Commonwealth are constituted into a 
Consolidated Revenue Fund charged with the cost of collection 
and thereafter with the expenditure of the Government, with 
the usual provision that no appropriation can be made from 
the Treasury except under a law. There were also the usual 
transitory provisions regarding the transfer of State oificers to 
the Commonwealth, and their pensions on ultimate retirement, 
to which the States were to contribute, compensation at State 
expense to officers retired on federation, &c., over which dis- 
putes as to pension contributions have not been rare.^ Elab- 
orate provision was made under s. 85 as to the taking over by 
the Commonwealth of property used exclusively by the States 
in respect of transferred departments and of other property 
not exclusively so used. The question of fixing the compensa- 
tion to be paid caused great difficulty, the Commonwealth 
being given power to legislate to decide the question, but no 
such legislation has been passed. Ultimately, it was agreed to 
value the properties, and the Commonwealth undertook pay- 
ment of interest on the amount so arrived at.^ 

The Constitution provided for the imposition within two 
years of uniform duties of customs, in addition to transferring 
forthwith the control of customs and excise, and of the payment 
of bounties to the Executive Government. It also provided 
for the annual payment to the States by the Commonwealth 
of three-quarters at least of the net produce of customs and 
excise for a period of ten years. On the imposition of uniform 
duties of customs, the power of the Commonwealth as to 
customs and excise and the grant of bounties was made ex- 
clusive, subject to the rule (s. 91) that a State may grant a 
bounty on mining for gold, silver, or other minerals, and, with 
the permission by resolution of both Houses of Parliament, inay 
give bounties on the production and exportation of other 
products. Further, on the imposition of uniform duties (s. 82), 
frade, commerce, and intercourse among the States are made 

^ Willis V. Machrayt [1910] A. C. 476 ; New South Wales v. Commonwealth^ 
6 0. L. R. 214 ; MarUon v. WilliamSf 4 C. L. R. 1046 ; Greville v. Williams, 
8 C. L. R. 760 ; Cousins v. Commmwealth, 3 C. L, R. 529 ; 36 C. L. R. 585. 

2 CJf. on the cost of federation, Commonwealth Pari, Pap., 1910, No. 62 ; 
Tasmania Pari. Pap., 1910, No. 60. 
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(tf) elsewherc~thc Lf>cal CJovcrnnictit <jr such 
officer as Ihc Local C>ovcriin)cnt may, by 
notification in the official Gaiicttu, ai>iK>int 
in this behalf. 


COMMENTAKY. 

Previous law. — Tlui proswit s. 2 was aildt-d |.v Jt tit the 
Court- Fees (Amemhnt'iit) Aft, 1901 (10 nf I'lOl). 'flifi.iiKiiul hi-fiion 
relating to repeal of cnaulniciits was rcncaifcl by tlif KfiMstlinu At-t 
1870 (14 of 1870), ' 

Local Amendment— A now wt timi hah l)w*n sulisiitiiied for 
this section by the Bengal Court-fees Anu-ntlinful Aft (VII of I93S) 
See appendix. 

The Provinces specified in the section. I hi i. w no 

territory under the iulminislrnlitm t»i a Lifutfuaiil tiiiviMi)i)i iil lU-ngal 
now. In lieu of that, we Iwvt! tin* ItfiiKal I'lf.suhnny and the 
Province of Bihar and Orissa. Noilli West I’niviiut's and Omih ait 
now known as the United I'loviiiff.s ol Ama ami thulh, and tlie 
Lieutenant-Governor and Chief Citiiiinissi<«n-i as tiw Lieutenant. 
Governor of those provinces. See I’na'lainaiuin Ki>, i’,, dated 
the 22nd March, 1902, Gazette of India, I'l. 1, p, 22«, ami 

tlio United Provinces Designation Act, 191)2 17 to 19i):!J. In the 
Punjab there are two Financial Conimiswoncii.. 

Chief Controlling Revenue Authority.— l-'oi such autho- 
rity appointed for — 

Island of Bombay, See Bombay Uoveiiiiiient tiazette, 
1902, Pt. I, p, 35. 

(2) Baluchistan, Sea Gazette of India, 1908, Pt. 1, p. 389. 

(3) the Ass^ Valley Districts and lei tain parts of the distiiU 
of Cachar, See E. B. & A. Gazette, l«,().‘i, Pt. 1, p. 5, 

W Central Provinces— 1 he I'lnam ial Cuiintiissionei is the autlin- 
nty m the C. P. & Berar. See C. F. Gazette, 1916. Pt. I, p. 1573. 

4.1, o^ngai Tenancy Act.’-' lMic.s un jwuu’tl under 

^e Act are ^verned by the ruins framed by tlm limit Court of 
Calcutta under s. 20 of the Court. Fees Act. 

CHAPTER II. 

FEES IN THE HIGH COURT AND IN THE COURTS OF 
SMALL CAUSES AT THE FRESIDENCV-TOWNS. 

3. The fees payable for the time bein^ to the 

Levyoffeesin Hitfh ^’"^^officers (othtT than the 

Courts o» their origiwd attorney s) of tllC High 

Courts established by Letters l^atent, 
by virtue of the power conferred by 
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of the grant to each State of twenty-five shillings a head of popu- 
lation with £250,000 extra to Western Australia, the amount 
being taken from the others on a population basis. It was 
then decided to make the arrangement a part of the Constitu- 
tion, while the Constitution was also to be altered to permit 
the taking over of the whole of the State debts. The necessary 
Bills passed both Houses, but, while the referendum of 1910 
approved the provisions permitting takmg over State debts, 
those as to the subsidies were rejected by New South Wales, 
Victoria, and South Australia, which objected to a permanent 
settlement, and the arrangement was ultimately passed as a 
simple Act, No. 8 of 1910. Section 96 of the Constitution per- 
mits the grant of aid specially to financially weak States, and in 
1912 began the policy of thus aiding Tasmania, the Act No. 27 
of 1924 providing for the payment of £55,000 over a period of 
five years in diminishing amounts, and also undertaking the 
payment of Commonwealth income tax on prizes won in the 
lotteries of Tasmania, whence that shameless State draws con- 
siderable profits, while the Federal post office refuses to deliver 
any letters to its authorities. Efforts to effect a new settlement 
of the issues have so far failed of success. The Federal offer of 
1923 was to give up taxing incomes under £2,000, in return for 
cessation of the capitation allowances, certain special payments 
of £778,000 in aU being made to Queensland, Tasmania, and 
Western Australia. This was viewed coldly by the States, which 
considered more favourably a suggestion that the Common- 
wealth should not tax individual incomes at all, and limit its 
tax on corporations to 2s. 6d. per £1. This proposal, however, 
was not definitely agreed upon, as New South Wales dissented, 
and in 1924-6 the matter was further postponed, and new 
proposals canvassed. On the other hand, it was agreed to 
arrange for State collection of Federal income tax,^ save in 
the case of Western Australia, where Federal collection of State 
income tax already existed. It is clear that the finances of 
Western Australia are becoming more and more embarrassed, 
with aimual deficits, totalling in 1925 almost six million pounds 
gross, while Tasmania cannot balance her budget even with the 
Federal grant. The raising of loans has been consolidated by 

^ The reform saved £200,000 a year and 600 officials to the Commonwealth, 
and different assessment forms to the public. Sec also App. D, 

3315.2 Q 
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kKC, 

except those under ss. 44 and 55 of lhal A< l) ; No. 21 (Plaint 
or memorandum of appeal und<‘r llu^ I’aisi Manure and Divorce 
Act, 1865), Tims it will be s(h*ii lhal even in the. exercise 
of its ordinary original <*iYil jmis<lution in tlie ease of testa* 
mentary and <*ertain classes of matrimonial jitiisdit tmin fees leviable 
under the Court Foes Act arc applicable io tin* iligb Comb Subject 
to that exception, s. 3 of the Act is not a rhaiging sn linn like s, 4 
that follows. For a kKirncd discussion of this tf)pi« sec’ ihe ohserva- 
tions of Vcnkatusiihha Uao, J.> in AkM v. C/titifanru/a, 1931 

Mad. 457. See also Matwg Ha Thaxt'v* M. S. W Cb.iiiat^ 13 
Raiig* 156, holding that the Court- Ite At t does not apply to cases 
coming before the High Court in the exercise of its ordinary original 
civil jurisdiction or in the exercise of its jurisdiction us regards appeals 
from judgments passed in such cases. 

Mode of collection of etamps. -Chap. V <>f this Act 
deals with the mode of levying fw's. So far as the High Courtis 
concerned, they arc governed liy the ruk'S fiameil by the. High Court 
under s. 15 of the Le-ltcns 1 Client and s. 107 t>f the <b»vt. of India Act 
with regard to suits on llui original side c»f tin* Iligli Comt and api[x*als 
therefrom. Tlie foes shall be. colleclod in stamps. %SVc s. 25 and also 
Krishna Mohan v. Ktijihnnam/tin, 4 l*at» 336“ 1925 Pat, 392 and 
also In re Hhuhmcswar Triittmanff 52 C. 87 1 ^ 1925 Cat 1201, 

Rules by Local Governments, Under s. 27 the (lovcrn- 
ment may make rules for regulating the supply, roiu'wal, etc,, of 
stamps, provided that in the case, of stamps htvbd undt^r k. 3, in a 
High Court, such rules are made with the concurred c «)f the Chief 
Justice of the High Court coiiccined. 

The Presidency Small Cause Courts Act (XV of 
1882) The fees arc levied under Chap. X (»f l!i« Presy, Small 
Cause Courts Act by s. 77 thereof. Ss. 3, 5 and 25 t»f the Court-fees 
Act are made applicable also to such Small Cause Courts, 

4, No document of any of the kinds specified in 
nn the first or second schedule to this Act 

Bled, etc., in High annexed, as uliarf>cablc With fcuti, siiall 
ordiBaJ^in’iuSwii^ be filed, exhibited or recorded in, or 
shall be received or furnished by, any 
of the said High Courts in any case coming before such 
Court in the exercise of its extraordinary original civil 
jurisdiction ; 

or in the exercise of its jurisdiction as Regards 
appeals from the [judgments (other 
inJtadied^*- **’^“**® than judgments passed in the exercise 
of the ordinary original civil jurisdic- 
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regulations of trade, commerce, or revenue, is, as above noted, 
contained in s. 99. 

It is definitely ruled by the High Court ^ that s. 92 is ad- 
dressed to the States, not the Commonwealth, for whose action 
other provision exists under ss. 51 (ii and iii), 88, and 99. Buf 
there is no diminution thereby of the right of eminent domain, 
and while, so long as any owner has property, he is entitled to 
export it, if it is taken from him by State action, then his right 
to export, which is based on his property, is ipso facto deter- 
mined ; thus it was held in State of New South Wales v. The 
Commonwealth.^ On the other hand, it is impossible for New 
South Wales to forbid the export of meat from the State ; this 
judgement, asserted in Foggitt Jones ds Co. Ltd. v. State of New 
South Wales? was overruled, quite wrongly, in Duncan v. 
State of Queensland? but was replaced m W. ds A. McArthur 
Ltd. V. State of Queensland.^ That State had endeavoured to 
prevent the sale of any goods therein at prices beyond certain 
maxima, and it was ruled that as regards goods sold for delivery 
from New South Wales the law was invalid. Similarly, it is 
clear that a State cannot impose disabilities on the sale of 
goods from without the State, as, for instance, by imposing a 
lower licence duty in respect of the sale of local wines. It 
cannot prohibit the entry of goods, save liquor (s. 113), but it 
might forbid the sale of all such goods, including those produced 
locally, if any, and it is rather a moot point whether it could not 
forbid even the possession of goods deemed to be dangerous, 
though imported from some other State. Nor is it easy to say 
whether a State, which taxes all local companies on the amount 
of cajpital paid up, is bound to exempt companies formed in 
other States which merely enter the State in the sense of being 
engaged in inter-State trade. 

The question of discrimination in taxation was raised in the 
Excise Tariff Case? for as the conditions under which exemption 
was to be accorded to manufacturers of agricultural implements 
were to be determined by different authorities in the several 
States, it was contended that there might thus be differentation, 

^ W. db A. McArthur Ltd. v. State of Queensland (1920), 28 C. L. R. 530, 
666. 2 (1915) 20 C. L. R. 64. 

3 (1916) 21 C. L. R. 357. * (1916) 22 C. L. R. 556. 

3 (1920) 28 C. L. R. 530. ® (1908) 6 0. L. R. 41. 


G2 



24 


THE COURT-FEES ACT [SEC. 

(3) Matrimonial (subject to certain exceptions—u/i^e rules 
under s. 3 a^ite) 

(4) Admiralty juriscliction or 

(5) Ecclesiastical jurisdiction, sac Balkaran v. Goviiida- 
nath, 12 A. 129 (F. B.); Krishna Mohm v. Rughu- 
imnda, 4 Pat. 336-1925 Pat. 392. 

Testamentary jurisdiction.'—Sfitf ('ominentaries under sec- 
tion 3. 

Sections 3 and 4.— When section 3 speaks of ** fees payable 
to clerks and officers ” it is a fee payable to the Crown, and not any 
perquisites receivable by the officers. When a person tenders a 
stamped document to the Registrar of the High Court and asks him 
to enter his appeal it is clear he is within the meaning of the Act pay- 
ing a fee to an officer of the High Court. 45 M. 849, 

“ The distinction between sections 3 and 4 must be carefully 
observed- Whereas the latter section prescribes the court-fee, the 
former, subject to an exception * * ♦ merely regulates the mode of 
collection * * In certain cases coming before the High Court the 
Court- Fees Act itself prescribes the fee* leviable, S. 4, S. 3 Cl. 2- In 
other cases the Court-Fees Act lays down only the mode of collecting 
the court-fee, S. 3, Cl. 1. In the case of the Presidency Small Cause 
Courts also, it merely prescribes the mode of collecting the fee, S. 3> 
Cl. 3, Ahdtil Hakim v. Chattamdhai 1931 Mad. 457. 

Memorandum of appeal. ---It is a document under Schs. I 
and II of the Act, and this section read with s. 28, makes it clear that 
an insufficiently stamped memorandum of appeal cannot be received 
by the High Court. Ram Sahay v. Kumar Lakshmi Narayaftt 42 
I.C. 675 ; Balkaran v, Govinda Hath, 12 A. 129 (F. B.) The section 
is imperative, and such a defective memorandum should not be filed. 
Lakshmi Narayan v. Chowdary^ 19 1. C. 971 ; Khatumannessa BiU 
V. Durjodhene Roy Choudhury^ 61 Cal. 663 -=38 C. W. N. 650 — 
1934 Cal. 659. Where a memorandum of appeal is filed without 
a duly stamped decree appealed against, the appeal is liable to 
be rejected, if the deficiency is not made up within the period of 
limitation for filing the appeal, Shahadal v. Hukam^ 1924 Lah. 
401 ; Imam Din v. Sahib Din, 147 I. C. 343*35 P. L. R. 142- 
1934 Lah. 272. 

There is! a discussion of the question whether a memorandum of 
appeal is a docuinent liable to be Stamped under this section, in the 
Full Bench case of Krishna Mohan v. Raghunandan Pandey, 4 Pat. 
336 at p. 349. Miller, C. J., observes as follows : — ** A difficulty arises 
owing to the wording of Sch. I, Art. I which prescribes the stamp fee 
for, inter alia, a memorandum of appeal. The language of Art. I 
of Sch. I would appear to exclude such 49cuments when presented in 
a High Court. The documents there ^^ioned are those presented in 
any Civil or Revenue Court except [those mmiiomd in s, 3. The 
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One odd result comes from these provisions ; while the 
boundaries of a State are normally safeguarded, it can none the 
less by mere Parliamentary decision hand over any part of its 
territory, either for the purpose of being administered by the 
Commonwealth, or of being converted into a State. The Con- 
stitution clearly invalidates the application to the States of the 
Colonial Boundaries Act^ 1895, a decision which seems to be 
open to serious exception,^ and it remains uncertain how far 
the old provisions as to change of boundary contained in the 
Constitution Acts are in force. Thus the Act of 1850 ^ allowed 
the Crown to alter the boundaries of New South Wales and 
Victoria ; that of 1855 ® permitted these Colonies hj concurrent 
legislation to change their boundaries on the Murray River ; 
that of 1861 ^ permits Governors of contiguous Colonies to 
settle the boundary in case of doubt, the boundary when pro- 
claimed by the Crown to become binding ; and in 1890 ^ power 
was given to annex one part of a Colony to another. There 
seems no conclusive reason to suppose that these Acts have 
been invalidated by the Commonwealth Constitution Act. It 
was indeed proposed in 1908 to use the Act of 1861 as a mode of 
deciding the disputed boimdary between Victoria and South 
Australia, but Victoria declined ultimately to homologate the 
Premier’s agreement to pay a certain sum in return for the 
surrender of the South Australian claim. The matter was 
ultimately decided by an action in the High Court, followed by 
an appeal to the Privy Council in favour of the boundary as 
established.® 

The possibility of admission of New Zealand or Fiji as States 
may now be regarded as remote, but there is more likelihood 
of the creation of new States out of the great areas of Northern 
Australia, Queensland, and Western Australia. There have 
been agitations in northern and central Queensland,’ in the 
south, north, and the goldfields of Western Australia,® and in 
September 1922 the movement took shape in New South Wales, 

1 Quick and Garran, Const, of Commonivealth, pp. 975 f. 

2 13 & 14 Viet. c. 69, s. 30. » 18 & 19 Viet. c. 54, s. 6. 

4 24 & 26 Viet. e. 44, s. 6. « 63 & 54 Viet. c. 26. 

® South Australia v. Victoria (1911), 12 C. L. R. 667. 

’ See Bemays, Queensland Politics, pp. 606-34. These districts brought 
Queensland into federation, and the agitation for division has only been feebly 
present since. ® See Battye, Western Australia, pp. 424 ff., 447 f. 
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court, the discretion should be exercised on correct judicial principles, 
and not in a way so as to nullify the express provisions of s. 4 of the 
•Act. Khatumannessa Bihi v. Durjodhene Roy Choudhury^ 61 Cal. 
663 38 C. W. N. 650 «= 1934 Cal. 659. Where insufficient Court-fee 
is paid on a memorandum of appeal and the mistake is not a bofm fide 
one, the question regarding the fee payable being very simple, time 
cannot be granted under s. 148, C. P. C., and the appeal is liable to be 
dismissed as time-barred. RamRahhayav, Vaid Prakash, 1934 Lah. 
424. See also under s. 6 on the point. O. VII, r. 11, C. P. C. does 
not apply to a plaint which bears no stamp. Such a plaint must be 
rejected in accordance which the provisions of ss. 4 and 6 of the 
Court-Fees Act. 1930 Nag. 224, supra. 

. Received. — A document is first received and then filed, exhibited 
on proof or recorded as the case may be. Under this section a court 
is not bound even to receive a defectively stamped document. Ram 
Saehay v. Pandit Lakshmmarayan, A2 L C. 675 **3 Pat. L. J. 74. 

Furnished. — Refers to the grant by Court. A succession certi- 
ficate will not be issued unless the proper stamp is furnished. Though 
a will is proved, no probate will be issued till the requisite stamp duty 
is paid, Alamehi v. Surya Prakasa Mndaliar^ 38 Mad. 988. For 
the meaning of the word * Furnished * see Jn the matter of Dampet, 
17 W. R, 489. . See also commentaries under s. 6 infra regarding the 
meanings of the yrords, filedt exhibited, furnished, recorded, etc. 

Collection of deficit court •fee by stamp reporter after 
the appeal is admitted and registered.— Where the. law was 
changed after the.decision of the Stamp Reporter as to sufficiency of 
stamp on a memorandum of appeal, by reason of a Bench decision of 
the High Court, the Stamp Reporter can take action to levy additional 
court- fee under the later decision even though the appeal has been 
admitted and registered already. Sideshwari Prosad v. Ram Kumar 
Rai, 12 Pat. 694-144 I. C. 684-1933 Pat 234. 

Agency Appeals.-— ^ An appeal to the Government of Madras 
under the Agency Rules framed under Act XXIV of 1839, is not 
chargeable under this Act. Court-fee Reference, 22 Mad. 162. 

Reference under Income-tu Act. —As no mention of the 
court- fee payable on a reference under S. 66, Income-tax Act is to be 
found in Schs. I and II, Court-Fees Act, S. 4 of the Act does not 
apply to documents produced in a reference to the High Court under 
S. 66, Income-tax Act and therefore no court-fee is chargeable on such 
documents. Commissioner of Income-tax, Bombay v. Khemchand 
Ramdas, 145 I C. 254 « 1933 Sind 148. 

Extraordinary Original Civil or Criminal Jurisdiction. 

—Clause 13 of the Letters Patent deals with such Civil and Clause 24 
deals with such Criminal jurisdiction respectively. The former gives 
the power to the High Couit to remove and try and determine as a 
court of extraordinary original jurisdiction any suit being or- falling 
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begun in earnest by the effort of Queensland in April 1883, 
without Imperial authority, to annex all the island outside the 
portion already claimed by the Netherlands. The British 
Government ultimately consented in November 1884 to the 
declaration of a protectorate over the south-east part of the 
island, and in 1885 a Commissioner was appointed.^ The in- 
dignation of the Colonies at German intervention was expressed 
at the Colonial Conference of 1887, at which the common-sense 
step was taken of the Colonies concerned agreeing to bear the 
expense of administration. Queensland, by Act No. 9 of 1887, 
provided a subsidy of £15,000, and accordingly annexation took 
place in 1888. The Imperial Government generously provided 
£52,000 for the cost of administration, and the local revenue, 
such as it was, was for a time returned 'pro rata of their con- 
tributions to New South Wales, Victoria, and Queensland. The 
administration was of Crown Colony type, with a nominee 
Legislative Council and an Executive Council of the ordinary 
type. The Lieutenant-Governor, however, corresponded 
through the Governor of Queensland, who thus was able to 
secure ministerial advice on the development of the territory, 
though the responsibility remained with the Secretary of State. 
On federation, letters patent of 18 March 1902 gave to the 
Governor-General the role hitherto occupied by the Governor 
of Queensland, and the Commonwealth provided £20,000 a 
year for the Colony. In 1905 the Papua Act was passed, and 
letters patent formally transferred the territory to the Common- 
wealth. The territory is not annexed to the Commonwealth, 
nor part of it ; the case of Strachan v. The Comynonwealth'^ shows 
the purely political character of the relation of the Commonwealth 
and Papua, and that officers of Papua did not become by the 
mere transfer officers of the Commonwealth, but to be made so 
must become so by Act. 

The constitution given by the Papua Act, 1905-24, is of the 
old Crown Colony type. The Lieutenant-Governor is subject 
to the Governor-General acting on the advice of the Minister 
for Home and Territories ; he is advised by an Executive 
Council of nine members, appointed by the Governor-General, 
eight officials and one non-official, who may be selected for 

1 Pari Pap., 0. 3617, 3691, 3814 (1883) ; 3839, 3863 (1884) ; 4217, 4273, 
4290, 4441, 4584 (1884-8) ; 4656 (1886) ; 5091. ® (1906) 4 C. L. R. 455. 
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under the extraordinary original jurisdiction of the Court conferred 
either by clause 13 of the Letters Patent or section 24, C. P. C, 
Varadaraja Mudaliar v. Arumugam Pillai, 22 L. W. 15 « 1925 
Mad. 1216. Subsequently such rules were framed, but they were 
held to be ultra vires. See Ahdul Hakeem v. Chattanada Iyer, 1931 
Mad. 457 cited supra. 

5, When any difference arises between the officer 
whose duty it is to see that any fee 
Procedure in case of p^id under this chapter and any 

sity or amount of fee. suitor or attorney, as to the necessity 
of paying a fee or the amount thereof, 
the question shall, when the difference arises in any of 
the said High Courts, be referred to the taxing-officer, 
whose decision thereon shall be final, except when the 
question is, in his opinion, one of general importance, 
in which case he shall refer it to the final decision of the 
Chief Justice of such High Court, or of such Judge of the 
High Court as the Chief Justice shall appoint either 
generally or specially in this behalf. 

When any such difference arises in any of the said 
Courts of Small Causes, the question shall be referred to 
the Clerk of the Court, {^Registrar (Madras)] whose deci- 
sion thereon shall be final, except when the question is, 
in his opinion, one of general importance, in which 
case he shall refer it to the final decision of the first 
\Chief (Madras)] Judge of such Court. 

The Chief Justice shall declare who shall be taxing- 
officer within the meaning of the first paragraph of this 
section, 

commentary. 

Amendments. — This section has been amended by the Madras 
Act V of 1922. The amendments have been noted in their appro- 
priate places in the section itself. 

Scope of this section and 12 discussed.—'' Clause (2) 
of -s. 12 gives power to the High Court to determine the questfbn of 
valuation in order to determine the proper fee payable upon a plaint 
or memorandum of appeal when the matter comes before it in Appeal, 
Reference or Revision. That clause relates only to a plaint and 
memorandum of appeal filed in the subordinate courts and does not 
relate to a memorandum of appeal filed in the High Court, and the 
power giveiJ thereunder can only be used when the question of valu- 
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(d) The Federal Capital 

Under the Constitution the capital of the Commonwealth was 
to be in New South Wales, not nearer Sydney than 100 miles, 
and not less than 100 miles in extent. It was arranged in 1899 
that, as part of the price to be paid for the assent of New South 
Wales to federation, it should not be further than necessary 
from Sydney.^ In 1904 Dalgety w^as chosen by Act No. 7, but 
rejected in 1908 by Act No. 24, and after an exhaustive ballot 
in 1909 the Fisher Government passed an Act, No. 23, which 
fixed the site at Yass-Canberra, the name finally being fixed as 
Canberra. New South Wales surrendered the necessary area — 
some 900 square miles — ^by Act No. 14, including access to the 
sea at Twofold Bay. In 1915 the Commonwealth further 
acquired twenty-eight miles’ area at Jervis Bay for possible use 
as a port, while the Australian Naval College was established at 
Captain’s Point in the area. 

By an Act, No. 25 of 1910, power was taken for the administra- 
tion of the area, power to legislate being given to the Governor- 
General in Council. Ordinances so passed must be laid before 
Parliament not later than thirty days after, and may be dis- 
allowed on a resolution of either House proposed within fifteen 
days thereafter. The Commonwealth legislation as to concilia- 
tion and arbitration, secret commissions, and preservation of 
industries is applied. Land may not be disposed of in freehold ; 
compensation for land acquired must be based on the unim- 
proved value of land in October 1908 plus the value of improve- 
ments. The ioferior Courts of New South Wales were accorded 
authority to exercise jurisdiction. In 1921, as the progress 
made by the two departments — ^Home and Territories, and 
Works and Railways — concerned was slow, an Advisory Com- 
mittee was appointed, and in July 1923 the Parliament decided 
that in 1925, if possible, it should meet at Canberra. Work was 
then accelerated, and in 1924 Act No. 8 provided for the 
appointment of a Commission of three persons nominated by 
the Governor-General to undertake the municipal government 
of the area, to manage the land, and undertake a great pro- 
gramme of public works, tramways, gas, electric light, &c. In 

1 Turner, Australian Commomvealth, pp. 65-8, 73 f., 188 ff., 210, 244, 265, 
268 ; Pari. Pap., 1907-8, No. 18. 
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the officer appointed in this behalf by the High Court, say the Stamp 
Reporter, to see whether and what fee is payable under Ch. II upon a 
document filed, exhibited or recorded in, or received or furnished by 
the High Court. His duty is to see under what Articles of Schedules 
I and II, the aforesaid document falls. If it is a document with res- 
pect to which a fee is to be paid under the said Schedules it is his duty 
to find out the amount of the fee leviable upon it. Therefore with res- 
pect to a memorandum of appeal filed in the High Court, if the officer 
finds that the memorandum of appeal falls under Art. 1, Sch. I of the 
Act, he has to find out “ the amount or value of the subject-matter ” as 
stated in column 2 of the Article in order to determine the amount of 
fee payable under column 3 of that Schedule. In other words, he 
has to determine the value of the subject-matter in dispute, for without 
it, the amount of fee payable cannot be ascertained. Therefore the 
question of valuation is involved in the determination of the amount 
payable upon a memorandum of appeal. If the suitor contests the 
amount fixed by the Stamp Reporter, a difference arises between him 
and the officer whose duty it is to see that the proper fee is paid under 
Chap. II of the Court-Fees Act, upon the memorandum of appeal. 
When such a difference arises the question shall be referred to the tax- 
ing officer. This contest gives rise to an issue and that issue has to 
be determined by the Taxing-officer. The issue may be with respect 
to the nature of the document in order to find out in which category of 
the Schedule the document falls or it may be as to the value of the 
subject-matter in dispute upon which the amount of fee payable 
depends * * * The power of deciding the question given to the taxing 
officer implies the power to make an inquiry as to the amount 
payable upon the document, and if the amount of court-fee payable 
depends upon valuation, the taxing-officer has power to inquire into 
questions relating to valuation,** 

Decision of the Taxing Officer. 

(1) Decision necessary.-— To attract the operation of the 
section, there must be a decision by the Taxing Officer. Other- 
wise objection as to sufficiency of court-fees can be raised at 
the trial. Jugid Per shad v. Pashu Narayan, 37 C. 914. Where there 
has been no decision by the taxing officer the court is not precluded 
from taking notice at the hearing of the deficiency in the stamp duty. 
Kandunni Nair v. Ittunui Raman Nair, 53 M. 540 — 1930 Mad. 597. 
Where the taxing officer declines to consider the question of court-fee 
and to decide it, his order cannot be considered to be one under s. 5, 
so as to operate as a bar to the question being considered by the Court. 
Abdul Samad Khan v. Anjuman Islamia^ (1933) A. L. J. 1537. A 
decision cannot be implied from the mere admission of a memorandum 
of appeal without any controversy about the sufficiency of the court- 
fees. Kasturi v. Dy, CoUeetor^ Bdlary, 21 M. 269. 

(2) Nature of order of Taxing Officer.— It is neither a 
decree nor an order as defined by s, 2 C, P. C., nor is his decision a 
decision of a Civil Court Balkafan v. Gobinda, 12 A. 129. 
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administration of the territory.^ The consideration for the 
surrender was the relief of the State from the burden of debt 
contracted in respect of the territory, the understanding that 
the railway between Oodnadatta and Pine Creek, long contem- 
plated, should be carried out, and that steps would be taken to 
complete the project of a transcontinental railway, which, 
running 1 ,051 miles from Port Augusta to Kalgoorlie in Western 
Australia, was completed in 1917. In that year the line from 
Pine Creek was extended to Emungalan on the Katherine 
River, while an Act of 1923 arranged for an extension of 100 
miles, to Daly Waters. From 1 January 1925 the Oodnadatta 
line was taken over for working purposes from the Government 
of South Australia. The Act of acceptance further providcfl 
for freedom of trade between the territory and the Common- 
w’ealth. 

The Northern Territory {Administration) Act, 1910, provided 
for the appointment of an Administrator with a merely advisory 
Council, and vested legislative powder in the Governor-General 
in CouncU by ordinance, which must be laid before Parliament 
within fourteen days, and might be disallow^ed by either House 
on notice given not later than jfifteen da\"s thereafter. But the 
control of the Administrator w’as not extended to all depart- 
ments ; railways, posts and telegraphs, customs taxation, public 
w’orks and quarantine were removed from his management and 
entrusted to Commonw^ealth departments ; the judicial arrange- 
ments were supplemented by the establishment of a Supreme 
Court with original and appellate jurisdiction, from w'hich appeal 
lay to the Supreme Court of South Australia. The usual rule of 
not parting wdth land on leasehold w^as laid down. But no 
great progress marked the taking over by the Commonw’ealth, 
and by 1920 the white population was put at 2,350, with about 
1,050 non-Europeans, excluding aborigines, and 20,000 of the 
latter. It was determined, not unnaturally, to seek a new’’ form 
of Government to aid development, in view in pai*t of the grave 

^ Commonwealth ParL Pap.^ 1907, Xo, 4 ; 1909, Xo. 21 ; 1910, Xos. 22, 
26 ; South Australia Acts Xos. 946 and 1029 ; Council Dth,, 1910, pp. 181 tf. ; 
Ass. Beh,, 1910, pp. 697 ff. ; Commonwealth ParL Deb., 1910, pp. 4423 ff., 
4540 ff., 4633 ff., 4715 tf., 5010, 5094 ff., 5416 £f., 5552 ff. ; Acts Xo. 20 and 27 
of 1910 ; Xo. 24 of 1919 ; No. 11 of 1923. For its representation by a member 
without vote in the House of Representatives, see Act Xo. 18 of 1922 ; No. 21 
of 1925. For appeal to High Court, see 37 C. L. R. 432. 
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( 2 ) The decision is final both as to the category under which the 
suit falls and also on the question of valuation. Kmshna Mohan v. 
Raghiuiandan, 4 Pat. p. 336. 

( 3 ) Before an appeal is admitted, a division bench of the High 
Court has no jurisdiction to re-open the valuation of an appeal made 
by the taxing officer. ChandrabufH v. Gony Lai, 52 I. C, 508. 

( 4 ) The Taxing Officer has no power to direct an appellant to 
make any cash deposit as a condition precedent to the trial of any 
question of Court-fees. Jaiiak Parshad v. Aalmran Parshad, 6 Pat. 
602*105 I. C. 742. 

( 5 ) But “ the decision of the Taxing Officer is not final where he 
has proceeded ex-parfe and without giving art opportunity to the suitor 
to show by adducing evidence or otherwise what the value of the 
subject-matter of the appeal is. It is essentially desirable that the 
Taxing Officer in determining questions of valuation should not as a 
rule base his decision merely upon allegations in the plaint as to the 
annual profits of the property to be valued. It may be that such 
valuation was over-estimated in the plaint as sometimes happens. 
* * * In order to arrive at a proper decision, the parties should be 
called upon to procure in such manner as may be convenient such 
documentary or other evidence as they may be prepared to tender 
to enable him to decide the question.” Krishna Mohan v. Raghu- 
iiandan, 4 Pat. 336. 

Remedy against decision by Taxing Officer.^The 

remedy of the party aggrieved by such a decision is to move the Board 
of Revenue to grant a refund. 

Refund.— The High Court has got inherent powers to direct the 
Taxing Officer to issue the necessary certificate to the Revenue 
authorities to obtain refund of excess Court-fee paid through mistake 
or under order of Court. Chandradari v. Tipen Prasad, 40 C. 365 
*20 I, C. 498, but see 92 I. C. 626. See also 11 B. L. R. 370. 

Where excess Court-fee was paid in t*’.e trial court, credit was 
given to it in the fee payable for the memorandum of appeal. (1886) 
A. W. N. p. 223. 

Where owing to the erroneous order of the lower court the 
defendant was obliged to pay Court-fee in excess of what was realb 
payable and though he ultimately succeeded in second appeal the 
High Court then did not include the excess court-fee paid by the 
defendant in his costs and the lower court when applied to, held r 
had no power in the matter it was held that the excess should U 
refunded. Girish Chaiider Malt v. Girish Chander Dutta, 3f 
C. W. N. 190. 

Taxing Judge. — A taxing judge has no power to refer to s 
bench any case on Court-fees referred to him. 33 A. 20 ; 192^ 
Pat. 161. Dhanukdari' Prasad Pandey v. Ratnadhikari Missir, Vt 
Pat. 188. 
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the Governor of New South Wales, and thenceforth administered 
at least nominally by the Government of the Colony through 
a Chief Magistrate.^ In 1913, however, the Commonwealth 
passed an Act under which the island was entrusted to the 
Commonwealth. It is administered by an Administrator and 
Chief Magistrate under the department of Home and Territories, 
with the aid of an Advisory Council of tw^elve members, six 
nominated, and six elected by the residents, who are the 
descendants of the Pitcairn Islanders, removed to the island in 
1856 from their home, which was becoming too small for them. 
The Advisory Council had its powders extended by Ordinance 
2 of 1925, so that in addition to looking after public roads, 
reserves, &c., and making by-laws, it can suggest new' ordinances 
or the repeal or amendment of existing ordinances, W'hich are 
enacted as usual by the Governor-General in Coimcil. The island 
does not enjoy inclusion in the Commonw'ealth, or free trade ; 
its products too would be more valuable to New Zealand, to 
which it is far nearer (400 miles as opposed to 930), and its 
population, descendants of British sailors — ^the mutineers of the 
Bounty — and Tahitian women, have lost energy by prolonged 
intermarriage. In 1925 a request for a Royal Commission to 
investigate matters w'as at first declined, but later conceded, by 
the Federal Government, which held that it was doing all that 
was possible for the benefit of the people. They on their part 
complained of the lack of a trained judicial officer and of poor 
communications, and urged the need of an improved steamer 
service to attract tourists, and of some outlet for their young 
men, who do not even engage in the whaling trade.^ 

§ 10. The Alteration of the Comtitution 

The Constitution of the Commonwrealth provides for a great 
deal of rigidity in fundamentals with much possibility of 
change in detail. Thus the Parliament may fix electoral 
divisions for Senate elections in the States, though it has not 
done so ; may increase or diminish the number of Senators, 
subject to the rule of equality of original States and a minimum 
of six members for such States ; may increase or diminish the 

1 Pari. Pap., C. 4193, 8358 ; Order in Council, 18 Oct. 1900. 

® Pad. Deb,, 1925, pp. 1591-8, 2393-8. The Administrator was recalled in 
1926, on an unfavourable report by the Commissioner ultimately appointed. 
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cause courts in Presidency Towns, court-fees on plaints and applica- 
tions shall be collected in the manner provided in Chapter V of the 
Act. This section is not a charging section but merely prescribes the 
mode of collection. The fees leviable on the original side of a 
chartered High Court and in the Presidency Small Cause Courts are 
prescribed by enactments other than the Court- Fees Act. Section 4 
is the charging section and declares that no document that is chargeable 
under Schedules I and II shall be received in the High Court in 
exercise of certain specified jurisdictions. Chapter III deals with fees 
in courts and public offices other than those referred to in Chapter II. 
Section 6 is the charging section, and declares that no plaint or 
memorandum of appeal shall be received unless the court-fee has been 
paid thereon. 

Criminal cases. — For an exception to the general rule that an 
improperly stamped document should not be exhibited or acted upon 
unless the proper fee is paid, see s. 33. 

' Exemption:— For cases of exemption from court-fee, see ss. 18, 
19, 33 and 35. 

Reduction or remission of court-fee.— See s. 35 of the 

Act and the rules framed by the Governor- General in Council and 
the several Local Governments set out in the Appendix. Objections 
to findings after remand, under O. 41, r* 26 C. P. C., need not be 
stamped nor applications to courts not required by the Code to be in 
writing, Tetly v. Administrator ‘General of Bengal^ 2 N. W. P. 418, 
nor for certificate of sale, 'Him Amhaidas v. Tekchand; 13 B. 670, nor 
for refund of stamp duty, Bhikov Mutta v. Rask Monee, 9 W. R. 357, 
nor appeals under the Agency Rules in Madras. Reference under the 
Court-Fees Act, Sj 5, 22 M. 162. 

Courts herein before mentioned.— They are the High 
Courts, and the Presidency Courts of Small Causes. 

“Filed”. “Exhibited’. “Recorded”, “Received”, “Furni- 
shed”. 

Filed. — The word ‘file’ ,is derived from the Latin word 
‘Filum* and relates to the ancient practice of placing papers on a 
thread or wire for safe keeping and ready reference.” A paper is 
said to be filed when it is delivered to the proper officer and by him 
received to be kept on file. The origin of the term indicates very 
; clearly that the filing of a paper can only be effected by bringing it 
to the notice of the officer. Filing a paper in modern usage consists 
in placing it in the custody of the proper officer by the party charged 
with the duty and the .making of the proper endorsement by the 
officer. In the absence of a statute requiring the filing of a paper 
or document, it is filed in and delivered to and received by the proper 
officer to be kept on file. The word , carries with it the idea of per- 
manently preserving all the things so delivered and, received that it 
Ijiay become a part of tl^e public record. Bouvier^s Z> W Dictionary, 
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mentioned House, and either \^ith or ^nthout any amendments sub- 
sequently agreed to by both Houses, to the electors in each State 
qualified to vote for the election of the House of Representatives. 

When a proposed law is submitted to the electors the vote shall 
be taken in such manner as Parliament prescribes. And if in a 
majority of the States a majority of the electors voting approve the 
proposed law, and if a majority of all the electors voting also ap- 
prove the proposed law, it shall be presented to the Governor-General 
for the Queen’s assent. 

No alteration diminishing the proportionate representation of any 
State in either House of the Parliament, or the minimum number of 
representatives of any State in the House of Representatives, or 
increasing, diminishing, or otherwise altering the limits of a State, 
or in any manner afiecting the provisions of the Constitution in re- 
lation thereto, shall become law, unless the majority of the electors 
voting in that State approve the proposed law. 

The power of change is doubtless in some degree limited. 
Thus the purpose of the Act of 1900 was to create an indissoluble 
Federal Commonw’ealth under the Crown, and it may certainly 
be asserted that no constitutional change could eliminate the 
Crown, nor, as General Smuts has quite properly said, could the 
Crowm through the Governor-General properly assent to a Bill 
which cut aw^ay the foundation of the Constitution. Probably, 
too, it is the better opinion that the federal character of the 
Constitution must be preserved, and that the proposal to unify 
the Commonwealth, creating a number — say thirty — of local 
government bodies on the model of the South African provinces, 
on the lines of the tentative Bill brought in in 1910, would 
require Imperial legislation to ratify it, if it succeeded in 
obtaining the majorities required, and were allowed to pass as 
valid by the High Court. Further, the power of alteration does 
not extend to the Constitution Act, with its provision in s. o for 
the operation of Commonwealth laws, and in s. 8 as to the 
application of the Colonial Boundaries Act^ 1895, to the Common- 
'wealth as a unit. 

The mode of alteration is simple compared to that laid down 
in the Constitution of the United States. The rule in the case 
of deadlocks is specially noteworthy, because it permits of a 
reference to the people on very slight occasion. The justifica- 
tion for this provision is, of course, the paramountcy of the 
popular will, w^hich renders it right that immediate reference be 
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criminal courts are exempted under certain conditions. Where is the 
necessity for this exemption, if there is no obligation on the court to 
collect the fees before “ furnishing ” which would be the result of the 
construction of Sec. 6 that the word “ furnish ” does not refer to 
courts ? 

A good deal of confusion is due to the loose way in which the 
word ‘file' is used. For instance a plaint is first presented in a 
court. Under the Limitation Act it constitutes the institution of a 
suit. Section 4 of the Limitation Act requires that every suit shall 
be instituted within the period prescribed by that Act, and the 
explanation sets out that for purposes of limitation a suit is instituted 
in ordinary cases when the plaint is presented to the proper officer. 
There is thus a distinction recognised between the presentation of a 
plaint and its admission, after all requisite formalities including the 
payment of the necessary court-fees shall have been completed, 
Moii Baku v. Chatri Das, 19 Cal. 780 at 782. 

Plaints and petitions are received by the chief ministerial officer 
who files them if he is satisfied that they are properly stamped. In re 
Lakshmi Ammal, 1926 Mad. 96. But this process of “ filing is not 
a process that is gone through in the case of all documents received 
by a court. They are simply received and later on exhibited or 
recorded as the case may be. It is only in the case of a document on 
which the plaintiff sues (O. 7, R. 14, C. P. C.) that the party should 
deliver or produce the document to be filed with the plaint. In 
the majority of cases unless they are pleadings there is no 
separate process called the “ filing after the receipt of the docu- 
ments by the court. Therefore it amounts to this. Receiving and 
furnishing referred to in the section do apply to courts and the words 
“ public officer ” could not be deemed to exclude the ministerial 
officers of courts. Of course it may be a hardship to collect court- 
fees on all documents received in court as soon as received, for they 
may not ultimately be used as evidence in cases where suits are 
disposed of without trial. But there is no other logical construction 
possible under the circumstances when sections 4, 6 and 28 are read 
together. 

Determination of court-fee. —Where the allegation in the 
plaint is that the plaintiff is in joint possession, before the plaintiff 
could be called upon to pay any additional court-fee, the court ought 
to frame an issue on the question of joint possession alleged by him 
before the trial of the suit or proceed with the trial of the suit and 
demand the additional court-fee if and when it is found that his alle- 
gation of joint possession is not proved. Ganga Prasad v. Bhawani 
Bhiku, 192 J. Oudh 174. It is desirable such questions are determined 
at the earliest possible moment, Hitendra Singh v. Rameshwar, 1921 
Pat. 88 (F.B.) A Court of Justice cannot settle the question of 
court-fee by a compromise. Either a particular amount of court-fee is 
due* or it is not, but there cannot be any question of compromise 
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whereas the general election for the House of Representatives 
would, it was expected, normally fall about April, that of 
Senators would, as matters stood, have to take place about 
December, and it was clear that Senators who had to face re- 
election could not attend to the business of the Senate when 
they had to electioneer on the enormous area of a State. The 
proposal was carried by a very large majority in all the States, 
but only 50-17 per cent, of the electors voted. At the general 
election of 13 April 1910 ^ two referenda were submitted. One 
was simply to allow the Commonwealth to take over tlic debts 
of the States as they existed at the time when they vv'ere taken 
over, not, as provided in the Constitution, merely as they uure 
at the time of federation ; this was accepted by aU the States 
except New South Wales, which apparently resented any attack 
on its financial autonomy, and became law by 715,053 to 
586,271 votes. But the other proposal, to make perpetual the 
obligation on the Commonwealth to grant twenty-five shillings a 
head annually to the States, at the close of the period of ten years 
during which three-quarters of the net revenue from customs and 
excise had to be returned to the States, failed of acceptance, 
through the exertions of the Labour party in New South Wales, 
Victoria, and South Australia, in the latter case by a very small 
majority. The total votes were 645,514 for, 670,838 against. 
Of the voters 62-16 voted, and no less than 82,437 papers were 
informal, a feature seen also at the referendum of 1906. The 
objection to the arraugement as to State subsidies was that it 
would enable the lesser States to block change, if the provision 
were put in the Constitution. The argument was curious, as the 
Labour party favoured the proposal, and enacted it as a simple 
law, while it has often advocated the referendum as democratic. 

The decision regarding the reserved powers of the States and 
the doctrine of immunity of instrumentalities led in 1910 to 
the passing of two Bills for reference to the people. The first 
Bill, the Constitution Alteration (Legislative Powers) Bill, was 
intended to give the Commonwealth power to legislate as to 
(a) trade and commerce generally, and not merely foreign and 
inter-State trade ; (6) the control and regulation of all corpora- 
tions (other than State corporations not formed for the purpose 
of gain), the dissolution of State corporations, and the creation 
1 Ibid,, 1910, No. 1 ; Keith, Jaurn, 8oc. Comp, Leg,, xii. 119 f. 
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26 C. W, N. 391. In a case decided by the High Court of Patna, 
the plaintiff was given a week’s time to make up the deficiency 
in court-fees. Before the expiry of the week the court closed for the 
vacation. The amount of deficit was tendered two days after the 
reopening of the court and accepted, and the plaint was registered. 
The period of limitation for the claim had expired prior to the date of 
the acceptance of the deficit. It was held that the acceptance of the 
fee although tendered late, and the subsequent registration of the 
plaint amounted to the exercise by the court of its discretion to allow 
the deficiency to be paid on the day when it was tendered and that 
the plaint could be registered. Raghunaftda v. Ram Sunder, 4 P. 190 
" 1925 Pat. 299 ; Gaya Loan Office v. Audh Behary, 1 P. L. J, 420. 

Effect of S. 28. — A court cannot, notwithstanding the provi- 
sions of s, 28 of the Court-Fees Act, reject a plaint on the ground of 
deficient court-fee, unless it has under O. 7, r. 11 C. P. C. required the 
plaintiff to put in the additional stamp within a fixed period and he 
has neglected to do so. 42 1. C. 675. Assuming that the court has a 
discretion under s. 28 of the Court-Fees Act to refuse to receive deficient 
stamp on a document filed before it, such a provision is, in respect of 
plaints, controlled by 0. 7, r. 11 which requires that plaintiff should be 
given an opportunity to file the additional stamp. The period fixed 
by the court under O. 7, r. 11 C. P. C. need not necessarily be one 
which is within limitation for the suit Under the said rule and s. 28 
of the Court-Fees Act, the deficient fee can be made good by order of the 
court irrespective of the question whether on the date when the defici- 
• ent fee was put in, limitation for the suit had expired or not, 22 M, 
494 ; 32 M. 305 (F. B.) ; 25 I. C. 70C (Cal.) ; 70 1. C. 378 ; 51 1. C. 154. 
Section 149 C. P. C. is in accordance with the above view. 32 M. 
305 (F. B.) ; 46 1. C. 509 ; 45 All. 518 ; 89 I. C. 419. Jagannath v. 
Ramgopol 147 I. C. 342-(l934) A. L. J. 533-1934 All. 160. 

S. 148 C. P. C. and enlargement of time for deposit 
of deficient court-fee. — ^When a plaint was insufficiently stamped 
and the court ordered the deficiency to be made good within a fixed time, 
but the plaintiff neglected to do so, and the court on his application 
enlarged the period for payment and it was only paid within such en- 
larged time it was held that the suit was not barred although limita- 
tion had run out when the deficient fee was paid. See the following 
decisions : 19 C. 780 ; 27 C. 814 ; 20 C. 41 ; 27 B. 330 ; 31 C. 75 ; 51 
I. C. 154; 34C.20 (F. B.) ; 4. Pat. 190; “Section 149 enacted in 
order to set at rest a matter on which the case law was conflicting 
implies that the Court may in its discretion, at any stage, allow a party 
to pay the deficient court-fees. But this will not overrule O. 7, r. 11 
in the sense that s. 149 gives the court discretion to refuse to grant the 
time which 0. 7, r. 11 says it shall grant. This seems to make it clear 
that the court has discretion to extend to any limit, the time within 
which the deficient court-fee may be paid and that if the fee is paid 
within the time fixed, the plaint shall stand good as. on the date of its 
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in different States. He pointed out that the power to deal mtl 
railways meant that the Commonwealth could enforce condi 
tions which were unreasonable, leaving the State to bear the 
financial responsibility. The Liberal partj^' in all the States 
threw its weight against the referenda, while the Labour partj 
took the opposite side. 

The Labour party, despite the defeat of the referenda, insistec 
that it was entitled to carry on the government with unimpauec 
authority, seeing that it had a majority of fourieen in the Senate 
and thirteen in the House of Representatives. Yet it was the 
case that the great issue at the general election of 19 10 had beei 
w’hether the Labour scheme of amendment of the constitutior 
or Mr. Deakin’s scheme of obtaining power from the States b^ 
delegation should be adopted, and the majorities against were 
crushing, in comparison vdth the majority in the House electioi 
of 672,000 for, 624,000 against Labour candidates. The 
Government, however, pointed out that the electorate requirec 
education in referenda ; that there had been unprecedentec 
unity of the Press in a campaign against the proposals ; anc 
that they would be resubmitted in 1913, when a general electioi 
w’-ould bring out the voters. Moreover, they decided to accepi 
as valid one of Mr. Deakin’s criticisms, that against the grouping 
of so many subjects in the Legislative Powers referendum, anc 
on 31 May 1913 ^ after duly passing the two Houses, there were 
submitted six referenda, each on a distinct project, namelj 
trade and commerce, with, however, an exception for trade anc 
commerce on State railways ; corporations, but with a saving 
for State governmental and municipal corporations, whose 
inclusion m the wide terms of the earlier Bill had been justly 
censured ; conditions of employment, relations of employer! 
and employees, strikes and lock-outs, the maintenance o 
industrial peace and the prevention of industrial disputes 
conciliation and arbitration for the prevention and settlemeni 
of disputes in relation to emplo^unent on State railways ; the 
control of trusts, combinations and monopolies ; and the nation 
alization of industries declared to be controlled by monopolies 
but with a very important saving for industries conductec 
by. a State or a State corporation. The list shows that ai 

^ Keith, Imperial Unity and the Dominions^ pp. 104-6, 110-12 ; Tl"ar Govern 
ment of the Dotninions, pp. 303 £f. 
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to make good the deficiency, that it may allow time where the court-fee 
payable is open to doubt or the amount of the fee cannot be ascer- 
tained by the court till the record is received, or it appears that the 
appellant has made an honest attempt to comply with the law, hut 
that it should not allow timet if the appellant has deliberately and 
to suit his own cmvenience paid on his appeal insufficient court- fee. 
According to that court, s. 149 should not be construed in such a 
way as to nullify the express provisions of s. 4 or s. 6 of the Court- 
Fees Act. In such cases of deliberate payment of insufficient court- 
fee, the court is not bound to receive the appeal and give the 
appellant time to make good the deficiency. ** Even if the court has 
such power it was held that it would be an unreasonable exercise of 
discretion to do so.” See also Deonath Sakai v. Radha KanU 1922 
Pat. 56; Amir Mohany 3 Pat. 337 “80 T. C. 1030. The view 
taken bv the High Court of Bombay has also been dissented from by 
the MADRAS High Court- Narayan v. Vefihatakrishnay 27 
M. L. J. 677 = 26 I. C. 33. The ALLAHABAD High Court has 
also held that it has full power to refuse to accept a memorandum of 
appeal when the amount of the court-fee paid is insufficient as other- 
wise s. 4 of the Court-Fees Act would be evaded indirectly. Brijbhu 
Khanv. Tofa Ranty 1929 All. 75. The Calcutta High Court also 
has held recently that though s. 149, C. P. Code which was sub- 
sequently introduced in the Code of Civil Procedure, vests in the 
Court a discretion to allow appeals with insufficient court-fee to be 
received when proper Court- Fees are paid within the time allowed 
by court, the discretion should be exercised on correct judicial princi- 
ples, and not in a way so as to nullify the express provision of ss. 4 
and 6 of the Court- Fees Act. Khatumannessa Bibi v. Durjodhene 
Roy Chowdhury, 61 Cal. 663 = 38 C. W. N. 650 = 1934 Cal. 659. 
To the same effect is the decision of Burn, J., of the Madras High 
Court in S. A. No. 696 of 1934 (unreported). See also the decision of 
the Lahore High Court in Ram Labhaya v. Vaid Parkashy 1934 Lah. 
424 cited under s. 4. 

Bengal Amendment.-— By the Bengal Act VII of 1935, a 
new sub- section has been added to section 6. This lays down that 
notwithstanding anything contained in section 5 of the Act, the Court 
may receive an insufficiently stamped plaint or memorandum of 
appeal. According to section 6 of the Act no document which has 
been insufficiently stamped shall be received. The Bengal amend- 
ment sets at rest the conflict of views whether an insufficiently stamped 
memorandum of appeal could be received and whether the appellant 
should he granted time to make good the deficiency of stamp as a 
plaintiff is given under the provisions of O. VII 11 C. P. C. 
Even the Bengal amendment simply says that a Court may receive 
and register the appeal after the deficient Court fee is paid within a 
time to be fitted by the Court. The question whether in cases where 
the appellant pays deficient Court fee deliberately, ■ he is still entitled 
to the grant of time- to make gpod the deficiency appears to be left 
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bined again the substance of the five Bills submitted in 1913, 
omitting, however, the measure as to conciliation and arbitra- 
tion in respect of employment on State railways ; the second 
Bill repeated the proposals as to nationalization of monopolies, 
but interposed investigation, and a report by a Justice that 
a monopoly existed before a final decision by Parliament. 
Concessions of great importance were made, in the fact that the 
new powers were to endure only for three years, and to lapse if 
by 31 December 1920 the Government had not summoned a 
Conference to deal with the recasting of the Constitution. The 
Government also accepted from the Senate amendments omit- 
ting the power to create, regulate, control, and dissolve corpora- 
tions, since, owing to its brief duration, it was not worth taking 
this power as to Commonwealth corporations, and it excluded 
educational corporations created by the States from control, in 
order to obviate the accusation of invading State rights. In 
favour of the new powers was adduced the fact that the Court 
of Conciliation and Arbitration was unable effectively to regu- 
late conditions of industry, that it had not the power to declare 
a common rule, and had no jurisdiction whatever, unless a 
dispute extended beyond the limits of a State. It was not 
desired to supersede, but to harmonize and render effective the 
State tribunals. Monopolies must be dealt vith, and, now the 
war was over, it was doubtful if the Commonwealth could 
continue such useful activities as the butter pool or the manu- 
facture of wool in the Commonwealth mills. But the electors 
on 19 December 1919 rejected the two Bills. The first, for the 
increase of legislative powers, received only 911,357 votes for, 
924,160 against ; the Nationalization Bill had 813,880 for, 
859,451 against. The percentages of voters were 64*41 and 
58*72, although ballot papers were issued to 71-33 per cent, of 
the voters. The proposals were accepted by Victoria, Queens- 
land, and Western Australia ; rejected by the others. It is 
noteworthy that it was found impossible to obtain any sub- 
stantial number of voters on the referenda on these abstract 
issues ; the fact compares very curiously with the percentages 
of 82*75 and 81*34, which were obtained in the votes on the two 
military service referenda, submitted to the people in 1916 and 
1917 on the subject of applying compulsorj" service for recruiting 
the oversea forces of the Commonwealth. 
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ajid the. Legislature has by this section set at rest the doubts created 
by the conflicting decisions prevailing in Allahabad and in other 
High Courts. 

Where payment is made after expiry of time granted.-: 

(1) If the period is not enlarged the payment is no good, 34 C. 

20(F.,B.) 

(2) But if the court-fee is accepted by court then the period 

must be deemed to have been extended, 1 P. L. J. 420. 

(3) If the payment is made within the period of limitation the 

“ suit is not time-barred merely because the payment is 

made after the period fixed by the court. 2 C. L. J. 70. 

Presumption, when court-fee ia paid and accepted by 
•Court.*— A Court, may be .taken to have extended the time and to have 
-treated- the -.time when the court-fees were actually paid as the time 
fixed for payment when it accepts them on that date. Maria Thangam- 
mal v.'Iravatheswarat (1915) M.'W. N. 228 = 28 I. C. 504. 

Further where a court accepts an insufficiently stamped docu- 
ment the proceedings that follow thereon are void. Musst, Jintan y. 
Ahmads 1928 Lah. 221. 

But in the following case where a division bench allowed, the 
deficiency to be made good subject to any objection that may be 
taken at the hearing it was held that the order of the division bench 
was not a definite order condoning the delay in paying the deficit. 
Jodhan v. Nankhu, 3 Pat. L. J. 484. See also CJwed AU v. Municipal 
Xjommitiee^ Jhang, 2 Lah. 1. But in jowala Singh v. Mt. Dhanot 133 
I. C. 122, the decision in 2 Lah. 1 was considered again by the Lahore 
' High Court and it was held that once the court has allowed and accepted 
payment of* deficit court-fee on a memorandum of appeal no further 
question of limitation arises. “ It is not proper for the Court to permit 
the deficiency to be made up and then to hold that the appeal was 
barred by limitation.” 

Application for letters of administration.*— Duty must 
be, pmd even where letters of administration are not absolutely neces- 
sary and they are only applied for either by way of precaution or for 
the sake of convenience. In the goods of Madho Prasad^ 1935 
A.'L. J. 391 - 1935 All, 449.’ 

' ■ ■ .7 ‘ . 

, .Levy of Stamp Duty.-rr-Section 28 of the Court-Fees Act does 
.not override the . provisions of the C. P. Code regarding a plaint or a 
■memorandum of appeal and the court cannot reject an insufficiently or 
improperly stamped plaint or appeal without giving time to the party 
to supply the deficiency. Thusal Singh v. Paran Singh, 156 P. R. 
il888. . So where a plaint {Valambal v. Vythilinga, 24 M. 331), or a 
pieinprsmduha of .appeal {Chennappa y. Raghmathai, 15 M. 29) is filed 
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abolish the doctrine of the reserved powers of the States ^ is 
a further source of encroachment on their rights. 

A curious development of the new Constitution has been the 
holding of Conferences of Premiers of the States, with or without 
representatives of the Commonwealth, to discuss business of 
common interest. This, though at first sight uimecessary, is 
fully justified, because the Commonwealth has no connexion 
with the main business of the States, which, therefore, have 
every reason to seek to co-operate, -w'hile in many other fields, 
especially immigration, co-operation is essential if any results 
are to be achieved, seeing that land settlement is outside the 
province of the Commonwealth, while immigration is essentially 
within her control. Further, the great work of securing the use 
of the Murray for irrigation has been assisted by co-operation 
of this kind, though the other problem of the unification of 
railway gauges in which the Commonwealth has a military 
interest is still far from settlement, despite its important con- 
tribution by using the standard gauge of 4 feet inches for the 
transcontinental line from Port Augusta to Kalgoorlie. 

A new factor adding urgency to the claim for the revision of 
the Constitution emerged in 1926, when the High Court on 
19 April, in the process of revising the older decisions, declared 
that, if a Federal award as to workers provided for a longer w'eek 
than 44 hours, then the Federal award was valid and superseded 
the State rule,^ This decision immediately produced a pro- 
longed strife in New" South Wales, where, as in Queensland, 
legislation has pronounced in favour of the 44-hour w"cek, and 
defiance of the law was proclaimed. Ultimately, how-ever, the 
workers yielded to the steadfast resistance of the employers, 
and work was resumed on the terms of the Federal ruling. But 
not unnaturally the Commonwealth Government decided that 
there was urgent need for strengthening the Commonwealth 
Court by its reconstruction to enlarge its personnel and to give 
it wider authority, on the basis that it ought to have sufficient 
power to secure settlements of difficulties beyond the capacity 
of any State to handle, by producing a regime of reasonable 
uniformity. The case for change put by IMr. Bruce in his 
August campaign emphasized the fact that Federal jurisdiction 

^ Engineers' Case (1920), 28 0. L. R. 129 ; Minister for Trading Cmicems v, 
Amalgarnated Society of Engineers^ [li>23] A, C. 170. ^ 37 C. L. R. 466. 
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Revision."" An order refusing to give time to a party to make up 
the deficiency in court-fee does not amount to a decision of a “ case 
within the meaning of s. 115 C. P. C. to enable the High Court to 
revise that Order. Chhakkanlal v. Kanhiya Lal^ 45 A. 218=69 
L C. 92L 

Suit in Forma Panperis.--FoT the definition of a pauper see 
O. 33, T. 1, C. P. C. Explanation. A plaintiff suing in a civil court 
must pay the court-fee prescribed by the Court- Fees Act. But 
where a person is too poor to pay the same, provision is made in 
O. 33 C. P. C. to enable him to bring and prosecute suits without 
payment of court-fees. Jotindra v. Dwaraka^ 20 Cal. 111. But 
there are certain fees from which even a pauper is not exempted 
vta., fees fpr service of process, and such fees must be paid by him. 
See 0. 33, r. 8. If the pauper succeeds in the suit the Government 
has a first charge on the subject-matter of the suit for the amount of 
the court-fee which should have been paid by him. O. 33, r. 10. If 
the pauper fails in the suit, the court should order him to pay the 
court-fees due by him. O. 33, r. 11. 

Where an application to sue as pauper is granted.— 

The suit will be deemed to have been filed on the date of the filing of 
the application and not on the date of its being registered as a suit 
(s. 4 of the Limitation Act, 1908). Consequently where the rate of 
oourt-fee was enhanced between the date of filing and the date of grant- 
ing the application, the court-fees were assessed at the former rate. 
Kaman v. Madli^ 49 M. L. J. 538 = 91 I. C, 302. 

Where application is refused.-— The suit is taken to have 
been filed on the date of presentation of a properly stamped plaint. 

Where the party voluntarily converts his application 
into a properly stamped plaint.— A person who has applied 
for leave to sue as a pauper may at any time before an order is made 
under O. 33 r. 7 C« P. C. convert his application into a plaint, by pay- 
ing into court the necessary court-fees. In such a case if the application 
was made hma fide^ the suit would be deemed to have been instituted 
on the day on wfiich the application was filed and not on the day on 
which the court-fees were paid. But if it is found that the application 
was made in bad faith, the suit would be deemed to have been insti- 
tuted on the day on which the court-fees were paid and not on the 
day on which the application was filed. Stuart Shinner y. Orda, 
2 A. 241. Naraini v. Mtdlhan Lai, 17 A. 526 ; Janakday v. Jank, 
28 C. 427 ; Sookal v. Dal Chand, 1 R, 196*^74 I. C. 835. But see 
Abbasi v. Nanhi, 18 A. 206. See also Mr. Mulla's Commentaries on 
the Code of Civil Procedure, 0. 33, r. 7, 

Applicatim for probate by a pauper.— If a plaintiff is 
lallovedto sue as a pauper, the only court-fee he is bound to pay is, 
whaft is payable for service of process, he being relieved from paying 
aU other court-fee (0. 33, r. 8, C. P. C.) AU fe^ d&aageable muder Old 
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wealth during the recent strikes in AustraKa, when by reason of 
its restricted powers it could do nothing to save the people from 
grave interference with the command of the necessities of life, 
and the five Labour Governments in the States sided with the 
strikers and neglected the obvious duty of securing the interests 
of the country as opposed to sectional advantage. Labour was 
divided ; the assent of the Federal party was resented in the 
States, and threats were made of expelling the leader of the 
Federal Opposition from the Australian Labour party if he did 
not obey the decision to refuse support to the referenda. The 
head of the State Labour party in New South Wales attacked 
the measure regarding industrial matters on the ground that it 
would enable the Federal Government to create a tribunal with 
life tenure and representing the views of the employers ; the 
leader of the Opposition in the State objected to it as an en- 
croachment on State authority, and as carrying out a former 
project of the Labour party, and the Labour Premier of South 
Australia adopted a similarly hostile view. Tasmania and 
Western Australia were in no mood to accept any increase of 
Federal authority, and in Victoria the non-Labour Government 
disagreed entirely with Mr. Bruce as to the wisdom of his pro- 
posals and opposed them vehemently. In the result Victoria, 
South Australia, Western Australia, and Tasmania rejected 
both proposals with httle hesitation, and only in New South 
Wales and Queensland was a measure of success achieved for 
the proposals.^ Mr. Bruce at once intimated his acquiescence 
in the result as indicating the voice of the people. He had 
evidently launched his campaign unwisely, and, as he had 
predicted a constitutional session to be held in 1927 at Canberra 
to consider recasting the Constitution, it is not easy to under- 
stand how he came to think it wise to submit piecemeal pro- 
posals which evidently should have formed part of a wider 
scheme, if indeed they were worth pressing. Moreover, the rule 
of compulsory voting enacted in 1924 proved a severe handicap 
to success. Voters who were confused by the complexity of the 
issues, and were compelled under pain of fine to vote, may be 
excused if they thought it best not to support changes which 
could in no sense be said to be essential, and whose import 

^ Final figures for the first Bill, industry and commerce, for, 1,24:7,088 
against, 1,019,655 ; for essential services, 1,195,502 ; against, 1,597,793. 
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has been refused, even though the appellant may actually, but at a 
later period, stamp the memorandum of appeal presented with the 
petition. Bishnath v. Jagirnaiht 13 A. 305. But when at the time 
the petition for leave to appeal in forma pauperis is dismissed, the 
petitioner has leave to proceed in the usual way and subsequently 
time is given to pay the stamp the memorandum of appeal must be 
taken to have been filed, when the petition was originally presented. 
Bai Ful V. Banor Bhai, 22 B. 849 ; Durgackara v. DookirmUy 26 
C. 925 ; Diyal Das v. Sunder Das, 65 I. C. 741. An appellate court 
has power under s. 149 C. P. C. when dismissing an application for 
leave to appeal as a pauper, to grant time to the applicant to pay the 
requisite court-fee on the memorandum of appeal and the same if paid 
within the time limited by court, will exempt the appeal from the 
operation of the rule of limitation. Nellavudian v« Suhramania 
Pillai, 38 I. C. 617 -SI M. L. J. 290; Diyal Das v. Sundar Das, 
62 I. C. 741. The time can be enlarged even under s. 5 of the 
Limitation Act. Durga Charan v, Dookiram, 26 C. 925. 

Withdrawal of suit. —Where the plaintiff withdraws the suit 
with or without liberty to institute a fresh suit on the same cause of 
action, he is nevertheless liable to pay the court-fee. Secretary of 
State V. Bhagirathi Bai, 31 B, 10; Secretary of State v, Narayan, 
20 B. 102. 

Dismissal of suit. — The pauper plaintiff is bound to pay the 
court- fee even if the suit is dismissed without trial. Collector of 
Vizagapatam v. Abdul Karim, 12 M, 113 ; Collector of Trichinopoly 
V- Sivarama Krishnan, 23 M 73. But see Collector of Kanara v. 
Krishnappa, 15 B. 77. 

Government bound to pay court-fees,— Where Government 
files a . suit it is as much bound to pay court-fees, as an ordinary 
litigant. “ There is no exemption in favour of Government under 
the Court- Fees Act as under the Stamp Act.” Bell v. Municipal 
Commissioners of the City of Madras, 25 M. 493. Nor are Indian 
chie'fs exempt. B. G. Resolution No, 2470, dated the 17th April 
1888. 

' Objection to inadequacy of court-fees when to be 
taken.— Such objection when not taken in the trial courts cannot be 
raised for the first time in appeal. Wilayat v, Umarderaz AH Khan, 
19 A, 165. ** The Court-Fees Act is not intended to arm a litigant 
with a weapon of technicality against his opponent but to secure 
revenue for the benefit of the State and a judgment not shown to 
have been wrongly decided to the detriment of revenue cannot be set 
aside at the instance of a party except on the ground of jurisdiction.” 
Rachappa v. Siddappa, 43 Bom. 507 »36 M. L. J, 437 (P. C.) See 
also the observations in Mohomed Elliyas v. Rahima Bee, 29 L. W. 
42. See also 1929 Lah. 509 (2). 
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£20,000,000 for some fifty years, and being faced with £9,000,000 
for old age pensions, £700,000 for maternity allowances, and the 
necessity of large railway expenditure for unification of gauge 
and strategic and developmental railways. The States, how- 
ever, would receive certain grants, in all £600,000 in the first 
year of the new scheme, with £450,000 and £378,000 a year for 
Western Australia and Tasmania, in view of their unfortunate 
position under federation. The proposals were wholly un- 
acceptable to the States when discussed in conference, it being 
asserted that they had a definite right to share in the proceeds 
of customs and excise, and that federation would never have 
been agreed to if the States had been left to depend on land and 
income tax as against indirect taxation.^ 

Co-operation between Commonwealth and States is difficult 
in other spheres also. The arrangement under which since 1920 
the Commonwealth has undertaken the responsibility for re- 
cruiting immigrants and transporting them to AustraKa, while 
actual settlement rests with the States, has not resulted in effec- 
tive immigration, nor avoided bitter complaints as in Victoria of 
the criminal tendencies of an undue number of the immigrants. 
The immigration agreement of 8 April 1925 between the Im- 
perial and the Commonwealth Governments rests on the pro- 
vision of £34,000,000, to be lent in ten years to the States at 
a low rate of interest for developmental work, on condition that 
for each £75 advanced one immigrant shall be effectively settled. 
The Commonwealth has supplemented this by the Development 
and Migration Act, 1926, which sets up a Board of four members 
charged with the duty of reporting on matters concerning the 
development of the Commonwealth, whether by agreement 
with the States or otherwise, including the establishment of 
new industries, and on all proposed settlement schemes sug- 
gested by the States ; no such scheme will be approved unless 
recommended by the Commission. The States, however, though 
nominally accepting the scheme, with the exception of New’ South 
Wales, have showm clearly that their one concern is the securing 
of cheap money for development, and that immigration is a 
very secondary consideration, W’Mle the Commonw’ealth Labour 
party w’as frankly hostile to the w’hole scheme, though professing 
lip service to the need for a larger population to hold Australia. 

^ See resolutions of Victorian Council and Assembly of 7 and 21 July 1926. 
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{d) to obtain an injunction, [or other 
consequential relief — Bombay.] 

{e) for a right to some benefit (not 
herein otherwise provided for) to arise 
out of land, and 

{oraccovmis; (f) for aCCOUnts~“ 

according to the amount at which the relief sought 
is valued in the plaint or memorandum of appeal [with 
a minimurn fee of rupees five in the case of suits falling 
under clause (c)— bom. & C. P.] Isubjeci to the provi- 
sions of section 8-C . — ben.] 

[Provided that in suits coming under sub-clause (c), 
in cases where the relief sought is with reference to any 
immoveable property, such valuation shall not be less than 
half the value of the immoveable property calculated in 
the manner provided for by paragraph (F) of this section 
—MADRAS.] 

In all such suits the ^aintlff shall state the amount 
at which he values the relief sought.^ 

[7V-A. In a suit for oancellatian of a decree for 
money or other property having a money value, or other 
document securing money or other property having such 
value, 

according to the value of the subject-matter of the 
suit, and such value shall be deemed to be — 

if the whole decaee or other document is sought to 
be cancelled, the amount or the value of the property for 
which the decree was passed or the other document executed, 

if apart of the decree or other document is sought 
to be cancelled, such part of the amount or value of the 
property — madras.] 


for an injunction. 


for easements : 


1. The words ‘*and the proviskms of the Code of Civil Procedure, **section 
thirty^one, shall apply as if for the word ' claim ' the words ' relief sought ' 
were substitnted " were repealed by the Repealing and Amending Act, 18ai 
W of 1891). 




CHAP, ni] THE UNION OE SOUTH AFRICA 703 

part played by the Imperial Government had, put at the 
highest, been no more than inducing Nova Scotia and New 
Brunswick to enter federation, whereas the essence of the 
federation was the determination of the statesmen of the United 
Province of Canada to secure the separation of the two un- 
comfortable yokefellows. Sir Bartle Frere was thus commis- 
sioned to proceed to the Cape as Governor to carry out Lord 
Carnarvon’s policy of federation, while Mr. Froude was sent to 
pave the way by sounding those concerned. The dispatch of 
4 May 1875 ^ based on these investigations was a hopeless 
document ; it insisted on the necessity of free action by aU 
parties, but it made definite suggestions which were needlessly 
impracticable. The Cape, it was suggested, should be repre- 
sented at the Conference by Mr. Molteno for the western pro- 
vince, Mr. Paterson for the eastern, a view which at once 
reopened a controversy which had seemed to be disposed of in 
1872, when the Imperial Government, on the grant of responsible 
government to the Cape, declined to intervene in any way to 
secure a separate status for the east of the Colony. The Cape 
Parliament hotly repudiated the idea that there should be 
representation in the manner suggested, and, despite Lord 
Carnarvon’s efforts on 15 July ® to smooth away the opposition, 
the Cape declined to take any steps to discuss federation, Mr. 
Froude, sent to represent the Imperial Government, finding 
Mr. Molteno adamant. President Brand ® of the Free State was 
expressly forbidden by his Legislature to discuss federation, 
though he took up other matters with the Imperial Government 
on a visit to London in 1876, and an effort to melt Mr. Molteno ’s 
heart and induce him at least to consult ^ with Natal delegates 
failed of fruition, that Premier having become a rabid op- 
ponent of federation. The annexation of the Transvaal in 1877 
proved very far from helping on the cause, though Mr. Froude 
anticipated Lord Selbome ® in pointing out to the Free State 
and the Transvaal that federation would enable the South 
African Colonies to escape the weight of Imperial intervention, 

1 Farl. Pap., C. 1244 (1875); C. 1399 (1876); H. L. 40; C, 1632 (1877); 
C. 1980 (1878) ; Molteno, 8ir John Molteno, i. 329 ff. ; ii. 1 ; Walker, Lord de 
ViUiers, pp. 130 ff. 

2 Pari Pap,, C. 1399, pp. 5 ff. » Ibid., C. 1631, p. 47 ; C. 1980, pp. 17 ff. 

* Ibid., C. 1631, pp. 61-79. » Ibid., Cd. 3564, p. 18. 
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(ci) where the land forms part of an estate 
paying revenue to Government, but is 
not a definite share of such estate and is 
not separately assessed as above mention- 
ed — the market value of the land : 

[Provided that if rules are framed under s 3 of the 
Suits Valuation Act, 1887, for determining the value of 
land for the purposes of jurisdiction, the value so deter- 
mined shall be deemed to be the value of the land for the 
purposes of this paragraph — Madras.] 

Provided that, in the territories 
Proviso as to Bom. subject to the Govemor of Bombay in 
resi eney, Council the value of the land shall be 

■ deemed to be — 

(1) where thei land is held on settlement for a 

period not exceeding thirty years and 
pays the full assessment to Government 
— a sum equal to five [seven and half— 
Bombay] times the survey -assessment ; 

(2) where the land is held on a permanent 

settlement, or on a settlement for any 
period exceeding thirty yearss and pays 
the full assessment to Government — a 
. sura equal to ten — Bombay] times 

the survey-assessment ; and 

(3) where the whole or any part of the 
annual survey-assessment is remitted — 
a sum computed under paragraph (1) or 
paragraph (2) of this proviso, as the case 
may be, in^ addition to ten [fifteen — 
Bombay] times the assessment, or the 

. portion of assessment, so remitted : 

Explanation. — The word “ estate,” as used 
in this paragraph, means any land subject 
to the payment of revenue, for which the 
proprietor or farmer -or raiyat shall have 
executed- a . separaite engagement to 
Governmefat or twhict^iiinf the absence of 
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authorizing the Crown to annex territories to the Cape of Good 
Hope. 

The disunion of South Africa, which might have lasted much 
longer, became less tolerable when first the discovery of dia- 
monds opened up a revolutionary era in railway construction, 
and then the gold rush to the Rand brought about the industrial 
development of the Transvaal, which by 1892 was in direct 
railway communication with Capetown, Port Elizabeth, and 
East London, and shortly after with Durban, and, most im- 
portant of all, Delagoa Bay, awarded in 1876 by Marshal Mac- 
mahon’s arbitration to Portugal. The obvious unfairness of the 
Cape and Natal retaining all the receipts on customs for imports 
was admitted in theory in 1882 ; but the first effective remedy 
arose in the agreement of 1889 for a Customs Union between the 
Cape and the Orange Free State, joined in 1891 by Basutoland, 
and in 1893 by Bechuanaland. Natal at last agreed to come in 
in 1 898,1 when the amount to be retained by the coast colonies was 
reduced to 16 per cent. The railway question had been settled 
by a compromise in 1895, after the dispute between the Cape and 
the South African Republics, over the question of the Cape share 
in the trade going to the Republic, had been settled only by the 
weight of Imperial intervention in support of the Cape, after the 
Boer Government had closed the drifts and Mr. Rhodes, with the 
assent of his Dutch Ministers and of Mr. Schreiner, had offered 
to pay half the cost of a war to force the Republic to open them.^ 
The war fortunately in the long run did nothing to hinder union. 
It resulted in the removal of the preliminary difficulty of the 
independence of the two Republics which had aU along been 
unwilling to consider any acceptance of allegiance to the Crown. 
Then it resulted, in the case of the two Colonies annexed, in the 
placing of their railways and police under the administrative 
superiority of the Intercolonial Council constituted under vari- 
ous Orders in Council of 1902-5,® while in 1903 a Customs Union 
of the four Colonies,** Southern Rhodesia, and the territories 

^ On the defeat of Rhodes’ and Milner’s federal aspirations then, see Walker, 
Lord de Villiers, pp. 321 ff. Southern Rhodesia’s customs were dealt with in 
the new Order in Council of 1898, which prevented their increase beyond the 
existing Cape tariff for British imports. 

“ B. Williams, Cecil Rhodes^ pp. 258 ff. 

3 15 Sept. 1902; 20 May 1903; 21 Apr. 1904; 12 Jan. 1905; 10 Slay 1905. 

^ Walker, Lord de Villiers, pp. 410 ff. 
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[yi. In suits to enforce a right of pre-emption — 
according to the market value of the land, building or 
garden in respect of which the right is claimed : 

Explanation. — In this paragraph ‘ building ’ has the 
same meaning as in paragraph V : — Bengal.] 

[yi-A. In suits for partition and separate possession 
of a share of joint family property or of joint property, 
or to enforce a right to a share in any property on the 
ground that it is joint family property or joint property — 
if the plaintiff has been excluded from possession of the 
property of which he claims to be co-parcener or co- 
owner, according to the market value of the share in 
respect of which the suit is instituted : — Bengal.] 

VII. In suits for the interest of an assignee of 
land-revenue — fifteen times his nett 
profits as such for the year next before 
the date of presenting the plaint ; 


for interest of assign- 
ee of land-revenue ; 


VII. 


to set aside 
attachment ; 


In suits to set aside an attachment of land 
or of an interest in land or revenue — 
“ according to the amount for which the 
land or interest was attached : 


Provided that, where such amount exceeds the value 
of the land or interest, the amount of fee shall be com- 
puted as if the suit were for the possession of such land 
or interest ; 


to redeem ; 


to foreclose ; 


IX. In suits against a mortgagee for 
the recovery of the property mortgaged, 
and in suits by a mortgagee to fore- 
close the mortgage, 

or, where the mortgage is made by conditional 
sale, to have the sale declared absolute — 


according to the principal money expressed to be 
secured by the instrument of mortgage ; 

\_IX. (a) In suits against a mortgagee for the re- 
covery of the property mortgaged , — 
according to the principal money express- 
ed to be secured by the instrument of 
mortgage ; and 
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authorizing the Crown to annex territories to the Cape of Good 
Hope. 

The disunion of South Airica, which might have lasted much 
longer, became less tolerable when first the discovery of dia- 
monds opened up a revolutionary era in railway construction, 
and then the gold rush to the Rand brought about the industrial 
development of the Transvaal, which by 1892 was in direct 
railway communication with Capetown, Port Elizabeth, and 
East London, and shortly after with Durban, and, most im- 
portant of all, Delagoa Bay, awarded in 1875 by Marshal Mac- 
mahon’s arbitration to Portugal. The obvious unfairness of the 
Cape and Natal retaining all the receipts on customs for imports 
was admitted in theory in 1882 ; but the first effective remedy 
arose in the agreement of 1889 for a Customs Union between the 
Cape and the Orange Free State, joined in 1891 by Basutoland, 
and in 1893 by Bechuanaland. Natal at last agreed to come in 
in 1898,1 when the amount to be retained by the coast colonies was 
reduced to 15 per cent. The railway question had been settled 
by a compromise in 1895, after the dispute between the Cape and 
the South African Republics, over the question of the Cape share 
in the trade going to the Republic, had been settled only by the 
weight of Imperial intervention in support of the Cape, after the 
Boer Government had closed the drifts and Mr. Rhodes, with the 
assent of his Dutch Ministers and of Mr. Schreiner, had offered 
to pay haff the cost of a war to force the Republic to open them.^ 
The war fortunately in the long run did nothing to hinder union. 
It resulted in the removal of the preliminary di£5culty of the 
independence of the two Republics which had all along been 
unwilling to consider any acceptance of allegiance to the Crown. 
Then it resulted, in the case of the two Colonies annexed, in the 
placing of their railways and police under the administrative 
superiority of the Intercolonial Council constituted under vari- 
ous Orders in Council of 1902-5,^ while in 1903 a Customs Union 
of the four Colonies,^ Southern Rhodesia, and the territories 

^ On the defeat of Rhodes’ and Milner’s federal aspirations then, see Walker, 
Lord de Villiers, pp. 321 ff. Southern Rhodesia’s customs were dealt with in 
the new Order in Council of 1898, which prevented their increase beyond the 
existing Cape tarifi for British imports. 

® B. Williams, Cecil Rhodes, pp. 258 ff. 

3 15 Sept. 1902 ; 20 May 1903 ; 21 Apr. 1904; 12 Jan. 1905; lOhlaylOOS. 

^ Walker, I/yrd de VillierSy pp. 410 ff. 
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according to the amount of the rent of the [im- 
moveable property] to which the suit refers, payable 
for the year next before the date of presenting the plaint. 

COMMENTARY. 

Amendments.--Para (iv) The words “and the provision of 
the Code of Civil Procedure s. 13, shall apply as if for the word 
* claim ’ the words ‘ relief sought ’ were substituted ’* were repealed by 
the Repealing and Amending Act of 1891 (XIl of 1891). 

Para (xi) The clause (cc) was inserted by the Court- Fees 
Amendment Act, 1905 (VI of 1905). In clause (e) for the word ‘land’ 
the words ‘immoveable property’ were substituted by the Court- 
Fees Amendment Act VI of 1905. 

Local Amendments.— Several portions of the section have 
been amended by the Amending Acts of the various Provincial 
Legislatures of Bengal, Bihar and Orissa, Bombay, Central Pro- 
vinces and Madras. They are set out in extenso in the Appendix. 
The amendments are incorporated in the section itself and the por- 
tions printed in italics. As regards certain excepted suits in Madars 
•see infra. 

Section fairly exhaustive. — This section is easily the most 
important section in the whole Act, It is headed as “ Computation 
of fees payable' in suits.” Though it is a regular bunch of 

sub-sections, clauses and . provisos which cover almost the whole 
range of possible actions and attempts to be both comprehensive and 
exhaustive, the want of precise expression in several places has led 
tp the overlapping of certain provisions giving rise to difficulties in 
interpretation, and consequent conflict of decisions. These are all 
set out in detail in commenting on the several paragraphs* Still this 
is the most important section which will have to be referred to in the 
valuation of suits. This is supplemented mainly by Article 1 of 
schedule I which provides ' for cases ‘ not otherwise provided for in 
the Act’. This section lays down the category of the suit for the 
purposes of valuation, and which class a suit belongs to and then 
Article 1 Schedule I would show the actual fee to be collected as ad 
Vfdorem fees. If a fixed fee is leviable, then Schedule 11 of this 
Act provides for same. 

Valuation. 

(1) For court-fee and jurisdiction.— Valuation of the 
subject-matter of litigation is of two kinds. It is either for the 
purpose of deteripining the forum, in which case it is valuation for 
the purposes' of jurisdiction {AnkU Chunder v. Mohini Mohan^ 5 C. 
489) or it is for the determination of the court-fee payable. The 
principles of valuation for the purposes of jurisdiction are regulated 
by the Suits Valuation Act and those for determining the court-fees 
are regulated by the provisions of the Court-Fees Act. 
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forces in 1907, and common interests in matters of agriculture 
and pastoral care — destruction of locusts, control of East Afri- 
can fever and scab in sheep — emphasized the artificial character 
of South African boundaries. The position was comprehen- 
sively summarized by Lord Selborne at the close of 1906, in a 
rather commonplace memorandum ^ decorated by some cheap 
rhetoric, and with an artificial emphasis on the benefits of Union 
in eliminating British control from South Africa, and on the 
benefits of securing for South Africa control — ^which was never 
to be realized — over the development of Rhodesia. More practi- 
cally, the matter was taken up from one aspect at the Colonial 
Conference of 1907 ^ in London, when the advantages of having 
a single Court of Appeal from all the South African Colonies 
were conceded. Moreover, the weakness of the South African 
representatives with their small areas behind them was some- 
what keenly felt in comparison with the impressive representa- 
tion of Canada by Sir W. Laurier and Australia by Mr. Deakin. 

The actual cause of the advent of union was, as might be 
expected, the pressure of financial considerations in the wide 
sense of that term, accentuated by native rebellion in Natal, due 
to serious misrule. When the question of customs revision came 
up at the conference of May 1908, together with the problem of 
railway rates, there seemed to be no way out, on the basis of the 
existing constitutional relationships. The delegates, therefore, 
agreed to recommend their Legislatures to send delegates to 
a National Convention to draft a constitution. As a result, 
there met on 12 October 1908 at Durban a Convention of 33 
representatives, 12 from the Cape, 8 from the Transvaal, 5 each 
from Natal and the Orange River Colony, and 3, with a watching 
brief only, from Southern Rhodesia. The Convention ® changed 
its place of sitting to Capetown and in February completed its 
draft constitution. The draft, most unexpectedly from the 
popular point of view, turned out not to be one of federation at 
all. This had been the natural expectation of South Africa, 
where differences between the provinces seemed real enough to 

1 Pari. Pap., Cd. 3564. * One-sided,’ Smuts, in Walker, Lord de ViUiers, 

p. 422. 2 Pari Pap., Cd. 3523, pp. 207 ff. 

2 In addition to the ojBEicial record see Brand, Union of South Africa (1909) ; 
Walton, Inner History of the National Convention (1912) ; Walker, Lord de 
Villiers (1925) ; Colvin, Jameson (1922). 
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fees and the value for purposes of jurisdiction shall be the same.’ 
See also the proviso for Madras in s. 7 (iv) (c). 

Rules for the determination of valuation. 

{i) If the valuation is for the purposes of jurisdiction, the 
valuation as per the provisions of the Court- Fees Act is not proper 
except in those cases where bv s. 8 of the Suits Valuation Act, the 
valuation both for court-fees and jurisdiction is to be the same. 
JeebraJ v. Indrajit^ 18 W. R. 109 ; Amrita v. Naru, 13 B. 489 ; Bat 
Maker v. Magan Chand, 29 B. 96. 

(u’) In cases where the valuation is to be the same both for court- 
fees and for purposes of jurisdiction, the procedure to be adopted is 
first to value the suit for payment of court-fees in accordance with 
s. 7 and then adopt the valuation so determined as the value for juris- 
diction, Saihndra v. Ramchandran^ 25 C. W. N- 768 ; Hari Sankar 
V. Kali Kumar^ 32 C. 734; Velu Gonuder v. Kumaraveluy 20 
Mad. 289 ; Annapurnayya v. Nagarathnammat 1926 Mad. 591. 

(tit) In the cases specified in s. 8 of the Suits Valuation Act, 
different valuations for the purposes of court-fees and for jurisdiction 
should not be given. Balakrishua v. Janaki Bait 44 B. 331 ; Joge- 
shara v. Dttrgaprasad, 36 A. 500 ; Kandhaiya v. Jagrain, 46 A. 419 ; 
Ayimuddin v. Kadir Rowtheiit 43 I. C. 995. 

(iv) The plaint alone should be looked to for the determination 
of the value of the claim. Rajabala Dasi v. Radhica Charam, 1924 
Cal. 969 ; Bagula Sundari v. Prasanna, 35 I. C. 797 ; Mahendra 
Chandra v. A^hulkosh, 20 C. 762 ; Zinnatunessa v. Girindra, 30 
C. 788 ; Banku v. Chatur, 1925 Pat. 640 ; Chingathan Vitil Sankaran 
V. C. Vital Gopal, 30 Mad. 18; KaruppaThevanv Angammal, 1926 
Mad. 678 “ 51 M. L. J. 67 ; Arunachala Chatty v. Rangaswami Pillai, 
38 M. 922 ; Bindraban v. The Punjab National Bank, 30 P. L. R. 
176 ; Iswara Prasad, v. Hari Prasad Lai, 6 Pat. 506 ** 1927 Pat. 145 ; 
Tulsi Bibi V. Furokh Bibi, 60 C- L. J. 337 ; Secretary of State v. 
Lakhanna, 64 M. L. J. 24* 141 I. C. 80 = 1933 Mad. 430 ; Manikkam 
Pillai v. Murugesam Pillai, 64 M. L. J. 576 = 1933 Mad. 431. It is 
not the function of the court to ask itself whether the allegations in 
the plaint are true or probable. Secretary of State v. Lakhanna, 64 
M. L. J. 24 = 141 I. C. 80 = 1933 Mad. 430. A plaintiff is clearly 
entitled to have the case made by him in the plaint tried by the courts. 
The question of court-fee must be decided on the plaint and the deci- 
sion is not affected by the question whether the suit is maintainable. 
Radhakrishna v. Ram Narain, 1931 All. 369; Ishwar Dayal v. 
Amha Prasad, 1935 A, L. J. 498 = 1935 All. 667. 

(u) In determining the provisions of the Act applicable to a particu* 
lar suit, the allegations made by the plaintifif alone must be considered 
and the pleas raised by the defendant do not affect the question. 
Asa Ram v. Jagan Nath, 15 Lah, 531 = 1934 Lah. 563 (F.B.); 
Hdssan Khan v. Ahmad Khan, 1935 Pesh. 30. The averments in 
the written statement of the defendant cannot be taken into consider- 
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electoral districts, but proportional representation was sacrificed, 
being retained only for the election of Senators and members of 
the provincial committees. The final draft of 11 May 1909 was 
duly submitted to the Parliaments, and accepted by the Cape, 
Transvaal, and Orange River Colony ; in Natal, the taking of 
a referendum had from the first been asserted to be necessary by 
the Natal Government, and it was duly held ; the voting of 
11,121 to 3,701 ^ was unexpectedly decisive, and it was, there- 
fore, easy for the Bill to be definitely accepted. Delegates 
accordingly proceeded to England to secure the passing of the 
draft as an Imperial Act, it was debated in the Lords on 27 July 
and 3 August, in the Commons on 16 and 19 August, but no 
changes were insisted upon, though the enactment of a colour 
bar for membership of the Parliament was felt to be a retrograde 
step, and the Government gave a formal promise, which was 
duly honoured, that the Governor-General would be given 
formal instructions that, in addition to the safeguard for the 
native franchise in the Cape preserved in the Act, the position 
was to be strengthened by his reserving any Bill which might be 
passed to withdraw the franchise. It was added that Imperial 
assent to such a measure would certainly not be a matter of 
course. This was done as a measure of reassurance to the 
coloured voters, whose petition had been duly brought before 
the notice of the Imperial Parliament by Mr. Schreiner and 
had elicited some degree of sympathy. There were, how’ever, 
insuperable reasons against interfering with the Bill ; the 
permission given to the Transvaal and the Orange Free State, 
as part of the terms of surrender of the burghers in the field on 
31 May 1902, that the natives would not be accorded the fran- 
chise by any Crown Colony Government, had surrendered the 
position of interference in the will of the colonists, and it w'as 
pointed out that the right of non-Europeans to be elected to the 
Cape Parliament had remained only a possibility, w^hile, even as 
matters stood, a person of colour could be elected to the Cape 
Provincial Council. The theoretical objection that the union 
had been brought about, save in Natal, by Parliaments which 
had never consulted the electors on the issue was unanswerable, 
but it could be pointed out that the same thing had happened 
m the case of Canada and Nova Scotia, and the approval of the 
1 Pari. Pap., Cd. 5099. 

12 
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beneath the form and verbiage of the plaint to arrive at what is 
its real substance, Bhagwan v. Shivappa, 101 I. C. 770*1927 
Nag. 248 ; and not merely the reliefs asked for, Kamala Prasad v. 
Jaganiiatha Prasad, 10 Pat. 432 =“1931 Pat. 78 ; or the form in 
which the relief is prayed for, Kathiya Pillai v. Ramaswami Pillai, 
56 M. L. J. 394*1929 Mad. 396 ; Noksing v. Bholsing, 1930 Nag. 
73 ; Sundara Gaiutpati MudaJi v. Deivasikamani Mtidali, 1931 Mad. 
94 ; Venkatasiva Rao v. Venkatanarasimha Satyanarayanamurthy, 
139 I. C. 317*63 M. L. J. 764»1932 Mad. 605. The object and 
nature of the suit has to be ascertained and the cause of action stated 
by the plaintiff affords the test for the determination of the nature and 
scope of the suit. Mt. Manik v- Ranjas Agarwalla, 1923 Pat. 152. 
The object and the nature of the suit alone are the determining factors. 
Phulkumari v. Ghasi Shyam, 35 C. 202 (P. C.) 

(a:) It is the plaintiffs valuation in his plaint that fixes the 
jurisdiction and not the amount that may be found and decreed by 
court. Lakshmanan v. Bahaji, 8 B. 31 ; Madho Das v. Ramji, 16 
A. 286. 

{xi) Events happening subsequent to filing of plaint cannot be 
taken into consideration in fixing the valuation. Ram Adhar v. Ram 
Shankar, 26 A. 215 ; Govindan v. Perundevi, 12 M. 136 ; Narayana* 
srooami Naidu v. Ramayya, 26 I. C. 475. But it might be done in 
exceptional cases to avoid hardship to parties. Rai Charain v. Biswa- 
nath, 26 1. C. 410. 

{xii) In calculating the amount of court-fees payable for a memo- 
randum of appeal, the decision of the trial court may be taken into con- 
sideration. Rangamanee v. Jogendra, 3 1. C. 304. Further when the 
plaintiff fixes a certain sum as the amount of his claim only approxi- 
mately or tentatively and prays that the amount of his claim may be 
ascertained in the course of the suit, the amount found by the court to 
be due to him must be regarded as the value of the original suit for 
the purpose of determining the forum of appeal. Gulah v. Abdtd 
Wahab, 31 C. 365. 

[xiii) When a plaintiff claims alternative reliefs, valuation of the 
claim is the value of the largest of the reliefs claimed. Kasinath v. 
Govinda, 15 B. 82 ; Motigavri v. Pranjivan, 6 B. 302. 

{xiv) Where there is in the Court-Fees Act itself a special rule 
for valuing the property in suits for court-fees, it is proper to take that 
method of valuation in preference to any other method to get the value 
where there is no indication that any other method should be adopted. 
Venkatanarasimha v. Chandrayya, 53 M. L, J. 267 * 105 1. C. 101 * 
1927 Mad. 825. This decision is criticised at length in the commen- 
taries under s. 7 cl. IV-A (Mad.) supra. 

Objections as to valuation and court-fees. 

(l) They must be raised in the trial court and cannot be taken 
for the first time in appeal. Wilayab v. Umar dr az Alt Khan, 19 A. 
165; Raohappa v. Siddappa, 43 B. 507 “50 I. G. 280^ 
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may be pleased to assign to him. On the strength of this pro- 
vision the usual letters patent were issued to create the office 

Section 1 1 of the Act expressly allows the appointment of deputies 
during temporary absence ^ — ^presumably from the Union — but 
without impairing the authority of the Governor-General, which 
contradicts the restriction of his authority to the area of the 
Union in s. 9. Section 11 contemplates the appointment of an 
officer to administer in lieu of the Governor-General from time to 
time, and the letters patent accordingly gave the administration 
to the Chief Justice. It was at one time proposed to forbid the 
administrator to draw any other pay from Union funds when so 
acting, but this was dropped ; as the Act stands, £10,000 is 
payable annually to the Crown for the salary of the Governor- 
General, which amount may not be diminished during his 
tenure of office. Arrangements for division of salary, if the 
Governor-General goes on leave, thus may be settled privately. 

Generally speaking, the Constitution transfers to the Gover- 
nor-General, or the Governor-General in Council as the case may 
be, the powers, authorities, and functions vested at Union in the 
Governors or Governors in Coimcil in the Colonies. There is one 
exception ; by s. 147 the control and administration of native 
affairs and of matters specially or differentially affecting Asiatics 
throughout the Union shall vest in the Governor-General in 
Council, who shall likewise exercise all special powers in regard 
to native administration, hitherto vested in the Governors of 
the Colonies or exercised by them as Supreme Chiefs, and shall 
control all native reserves, w^hich, if hitherto inalienable save 
under an Act of the Colonial Parliament, shall be inalienable 
save under an Act of the Union. This clause negatives the rule 
under the Natal Constitution of 1893 by which the Governor, in 
regard to the natives, was left in theory with a duty to act, if he 
thought fit, against ministerial advice, w’hile a similar position 
was still more in theory allotted to the Governors of the Transvaal 
and the Orange River Colony.® Section 13 makes it needlessly 

^ Clause V of the letters patent of 1909 allows the Govemor-Genenil to con- 
tinue to administer despite temporary absence to neigh]>ouring territory; 
clause vi allows him a temporary absence from the scat of Govcniment as well 
as from the Union. “ Letters patent, 0 Dec. 1906, s. 61# 

® Letters patent, 5 June 1907, s. 53. 
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on the amount he seeks to recover under the second mort- 
gage plus a fixed fee as for declaration in respect of the 
prior mortgage. Iswar Dayal v. Anna Saheb, 152 1. C. 
8H=4 A. W. R. 1205. 

(e) Suit for damages for breach of contract. When the 
plaintiff suing for damages sets off against his claim 
amounts due by him to the defendant and sues only for 
the balance, it is sufficient if court-fee is paid on that 
amount. Quammuddin v. Delhi Flour Mills Coy., 47 L C. 
992 ; D, S. Abraham and Co. v. E, Ebmhim, 2 Rang. 462 = 
84 I. C. 971 = 1925 Rang. 65. 

(/) Suit for arrears of maintenance or annuity with no claim 
for future maintenance (as contrasted with suits for 
maintenance falling under clause ii). Shahazidi Begum v. 
Mahbub Alt, 42 A. 353 = 55 I. C. 809 ; Musst. Bairam 
Dei V. Ram Sewak Lai, 107 1. C. 552. See also 
Mt Udobai v. Ram Autar, 1934 Lah. 150 (claim for 
declaration of charge on certain properties for a sum of 
money borrowed for monthly expenses held to be one for 
arrears of maintenance). 

(g) Suit for recovery of moveables and their value Amaranath, 
V. Thakur Das, 3 A. 131. 

ih) Instalment bond. The fee is payable on the amount 
claimed and not on the whole amount of the bond 
Suttobama v. J ameer eddi, 4 W. R. 12. 

(0 Suit for recovery of commission due. Harjimal v. 
Dhanpatmal, 64 I. C. 626. 

(y) Suit for past mesne profits. Naiidakumar v. Bilas Ram, 
40 I. C. 579. 

(k) Suit for an ascertained sum of money falls within the clause 
and not under clause (iv)l(/\ Phularchafid Coal Coy. v. 
Barrakar Coal Co,, 1930 Pat. 605. 

For a full discussion as to the court-fees payable on amounts 
claimed or ascertained as mesne profits, see commentaries under s. 11. 

The following are held not to fall under this clause. 

{(d] Suit for recovery of purchase price was held to be a suit 
for specific performance of a contract. Bhashya v. 
Andalammal, (1918) M. W. N. 896. 

(6) Suit on a mortgage deed for foreclosure or order for 
making a mortgage by conditional sale absolute. Kasinath 
V. Ganpat, 1 8 B. 696. 

(c) Suit for enhancement of rent under s. 7 of the Bengal 
Tenancy (Amended) Act, Prasannadeb Raikat v. Puma 
Chandra Saha, 61 Cal. 513 = 1934 Cal. 674. 
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Parliaments before their expiry, while casual vacancies were to 
be filled for the first ten years by the Provincial Councils under 
proportional representation. At the close of the ten years the 
Senate was reconstituted by election by the Provincial Council 
sitting with the members of the Parliament for the province, 
thus constituting definitely a provincial body. Similarly, in 
fixing the number of members of the House of Assembly, the 
rather remarkable step was taken of according to the two small 
provinces a minimum membership irrespective of their claims 
on the score of population. The provisions for revision of 
numbers in accordance with the quinquennial census up to 
a maximum of 150 members are further illustrations of respect 
for the provincial divisions. 

The other feature of special interest is the acceptance of the 
provincial franchises as the means of deciding the vote. This 
was rendered inevitable by the fact that the Cape would not 
surrender its native franchise nor the other provinces accept it, 
and so the matter was left to the existing practice. This was 
done, though not for racial purposes, in Canada during its early 
years, and then from 1898 until 1917. The native franchise in 
the Cape was safeguarded by the requirement that it could 
be altered only by a BiU passed in joint session of the two 
Houses by a two-thirds majority of the total numbers of the 
two Houses, The Bloemfontein Convention agreed to reserva- 
tion of such Buis, but, in view of doubt as to the legal position, 
special steps were taken to insert the requirement of reserva- 
tion in the royal instructions. The uneasiness felt at the time 
as to the possibility of the growth of the design of destroying 
the vote was shown to be justified in 1925, when General 
Hertzog, taldng up a suggestion of the Native Affairs Commis- 
sion of 1903-5, pressed for the desertion of the native franchise, 
offering instead to the natives in all four provinces the privi- 
lege of voting for two (in Natal one) special European repre- 
sentatives. Definite plans for this end for enactment in 1927 
were tabled in 1926.^ As already mentioned, the exclusion of 
non-Europeans from membership of Parliament was expressly 
enacted, though if it were inserted under the fear lest, under 

^ The coloured people of the northcsm provinces are likewise conceded one 
European elected by themselves. Be Villiers was far too sanguine of the 
safety of the vote ; cf . Walker, pp* 446 ff. 
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on the safer side by making a liberal claim, and as ten times the 
annual claim, will usually be a comparatively stiff figure the fee will 
be felt as a heavy burden especially by Hindu widows who figure as 
plaintiffs in such suits. In this respect, the Madras amendment 
reducing the value for court-fee in suits for maintenance, to the amount 
claimed to be payable in one year, obviates a real hardship and does 
away with at least one of the several cases of unequal incidence of the 
fee the existence of several of which is one of the glaring defects of the 
existing Court- Fees Act. 

Suit for arrears and future maintenance.-— Where the 
claim is not only for the declaration of his right to maintenance and the 
rate of maintenance and also combined with it is a claim for the 
recovery of a specific sum as arrears of maintenance, then the fee 
payable is under both the clauses i and ii, the former clause applying 
to the claim of arrears and the latter clause for the computation of the 
value of the claim for future maintenance. Garya Bai v. Har Knar, 
6 A. W. N. 228 ; K arasimhacliarya v. Rayacharya, 5 B. H. C. R. 
55 (A. C.) See also Shahzadi Begum- v. Mahbuh AJi, 42 A. 353 
-55 1. C. 809. 

Maintenance Decrees.— Where the decree directs that a 
specific sum should be paid to the decree-holder, the latter can realise 
his or her dues by way of execution of the decree and no fresh suit is 
to be filed. Ashutosh v, Lakhimoni Devi, 19 C. 139 ; Lakshmi Bai 
V. Madhava Rao, 12 B. 65. 

But when there is simply a declaration of the right of niainte- 
nance without any direction to the judgment-debtor to pay the 
maintenance amounts periodically to the decree-holder, there is 
obviously no executable decree (Sri Krishna v. Singara, 4 M. 2l) and 
a suit for the recovery of the dues will have to be filed. Madhava 
Rao v. Rama Rao, 22 B. 267 ; Vishnu v, Manjamma, 16 A, 179- 

On the analogy of the provision in decrees in Scheme suits, there 
may be a provision in a maintenance decree giving liberty to the 
parties to apply to court for the modification of the decree by the 
enhancement or reduction of the rate due to change of circum- 
stances of the judgment- debtor or the decree-holder, either for the 
better or worse as the case may be. Gopika Bai v. Dattairiya, 24 B. 
336. If there is no such liberty given to the party, a suit always 
lies for the said purpose. In such cases, the subject-matter of the 
suit is clearly the amount by which the maintenance is sought to be 
increased or decreased. And the valuation is ten times the amount 
of difference for one year except of course in cases covered by the 
Madras amendment in which case it is simply the amount of differ- 
ence for one year in cases of suits for maintenance. This appears 
to be the proper course. But so far as decided cases go, 
while this principle of valuation is approved of and followed in the 
cases of suits by maintenance decree-holders for enhancement of the 
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in the shape of colonial institutions. The provinces, as we have 
seen, represent a compromise betw'een the federal and union 
ideas. Natal fought to save whatever she could of federal 
principles, while the other delegations w^ere anxious to infuse 
into the constitution, as far as possible, a really unitary aspect. 
Therefore it was decided that the provinces were not to be 
allowed to set up as minor Parliaments, while on the other hand 
they w^ere not to be degraded to the level of large local govern- 
ment areas. 

At the head of each provincial administration is placed an 
Administrator, whose appointment is based on the Canadian 
model. Thus he is selected by the Governor-General in Council, 
receives a salary marking his office as of high importance, and 
is not to be removed for five years, save for cause assigned to be 
communicated to both Houses within a week. But otherwise 
the position is inferior by far to that of a Lieutenant-Governor. 
In lieu of an Executive Council the Administrator is associated 
with an Executive Committee numbering four, elected after 
each general election on the system of proportional representa- 
tion with the single transferable vote, by the members of the 
Provincial Council. They receive a salary fixed by the Council 
and hold office until the selection of their successors, and are, 
of course, eligible for re-election. They need not be members 
of the Council ; if not, they may sit and speak, like the Ad- 
ministrator, but are like him not able to vote. Any casual 
vacancy is filled by the Council, if in session ; if not, until it 
meets by the Committee, and, if at any time the number of 
Committee members falls below the quorum, then the Ad- 
ministrator must summon a meeting of the Council to fill the 
vacancies. Pending such election the Administrator acts alone. 
The A dmini strator, who counts as one of the Committee, has 
beside his ordinary vote a casting vote in case of equality of 
votes, and the Committee may make rules for the conduct of 
business, subject to the approval of the Governor-General in 
Council. The sphere of the Committee’s authority is defined 
by the transfer to it of all the powers of the Governor or 
Governor in Council or any minister of a colony” in respect to 
matters upon which the Provincial Council is empow’ered to 
make ordinances. In all matters not reserved to or delegated 
to the Council by the Act, the Administrator shall act on behalf 
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that maintenance clause was not incorporated in the deed, the suit 
though relating to a claim for maintenance was held to be a suit for 
declaration with consequential relief. Bari Baku v. Kuttdan Singhj 
71 1. C. 31, 

(2) Where the plaintiff asked for a declaration as to his right to 
an office and for payment annually of his emoluments attached to the 
said office, it was held that the valuation cannot be made under this 
clause as the right to his emoluments is conditional on performance of 
service which the plaintiff may by reason of his death or dismissal 
never perform. Krishna v. Raxn Varma, 8 M, 384. 

(3) Where the suit was for a declaration that the surplus offerings 
of a certain shrine were payable to the plaintiff by the defendant, the 
successor in office, it was held not to fall under the clause but 
taxable under Article 17 (iii) of Schedule IL Garijanuiid< v. Saila- 
janafid, 23 C. 645. 

(4) Suit for recovery of a sum as damages for use and occupation 
or for assessment of rent does not come under this clause. Kalicha^ 
rail V. Kesha Prasadt 51 I. C. 15“4 Pat. L. J. 561. 

(5) Suit to establish or negative a right of occupancy does not 
fall under this clause. Ratan Singh v. Khan Karamt 40 A. 358. 

Valuation and jurisdiction. ^According to s. 8 of the 
Suits Valuation Act, the valuation of suits under this clause is the same 
for court-tees and for jurisdiction. In a suit where an annuity is 
sought to be declared as a charge upon property, the value of the 
annuity and not that of the property to be charged determines the 
valuation of the suit. Mira Abid Hussain v. Ahmad Hussain^ 28 
C. W. N. 289 (P. C.) 

paragraph III: SUITS FOR OTHER 
. MOVEABLE PROPERTY HAVING A MARKET 

VALUE. 

Scope of the clause. 

This clause provides for suits for moveable property other than 
money. Suit for money is provided for in paragraph (i). It is only 
where the moveable property has got a market- value, that this clause 
is applicable. Where it has no market value as for instance in the 
case of documents relating to title, provision is made in paragraph 
iV (a). 

Market-value. — The market-value of a property is the value 
which it would fetch in the open market, and this must be determined 
with reference to the circumstances existing at the date of the plaint. 
Manmathanath v. Secretary of State^ 25 C. 194 (P. C.) ; Rajagopala 
V. Ramf^sUbramcmiat 74 I. C. 198.' 
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(8) roads, outspans, ponts, and bridges, other than bridges con- 
necting two provinces ; (9) markets and pounds ; (10) fish and 
game preservation ; (11) the imposition of punishment by fine, 
penalty, or imprisonment, for enforcing any law or any ordinance 
of the province made in relation to any matter coming within 
any of the classes of subjects enumerated ; (12) generally all 
matters which, in the opinion of the Governor-General in 
Council, are of a merely local or private nature in the province ; 
(13) all other subjects in respect of which Parliament shall by 
any law delegate the power of making ordinances to the Pro- 
vincial Council.^ Moreover, a Provincial Council is empowered 
by s. 87 to recommend to the Parliament the passing of any Act 
on a subject on which the Council is not empowered to make 
ordinances, and provision is made by s. 88 for the use of the 
Provincial Council to take evidence for or against any private 
BiU which must be promoted in the Parliament, and the Parlia- 
ment may dispense with taking evidence otherwise. The Bills 
passed by the Councils must be presented for assent to the 
Governor-General in Council, who must either assent, decline 
to assent, or reserve within a month of presentation ; on 
reservation assent must be given, if at all, within a year from 
presentation. The Administrator has no veto and no vote in the 
Council. 

The supremacy of Parliament is undoubted, and the ordi- 
nances of the Councils, despite the assent of the Governor- 
General in Council, are valid only ui so far as they do not run 
counter to any Act. Thus the Parliament may at any time, 
without exceeding its legal or constitutional powur, override 
any provincial ordinance, and in point of fact the Transvaal 
Gold Profits Tax was thus disposed of by the Union, by Act No. 5 
of 1921. But naturally the Union power could not be used in 

^ It has been decided (JR. v. Adam, [1914] C. P. D. 802 ; J?. v. Maroon, [1914] 
E. D. L. 483) that if power is given to raise revenue from any source and to 
legislate by issue of Hcences, the power extends not merely to regulate and 
manage revenue but to regulate the trade. A province may give a munici- 
pality any powers natural to such a body though not possessed by the province 
(WiUiams v. Johanimhurg Municipality, [1915] T. P. D. 302 ; Midddburg 
Municipality v. Oertzen, [1914] A. D. 544) but not powers of its own not appro- 
priate to a municipality (Maserowitz v. Johannesburg Town CouncH, [1914] 
W. L. D. 139. See Groenewond v. Innesdale MunUsipality, [1915] T. P. P. 413 ; 
Head df Co, v. Johanimhurg MunicipalUy, [1914] T. P. D. 621. 
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be held to fall under clause iv (ri). That is, it is held that they are 
incapable of valuation. It is always a question of fact whether any 
property sought to be recovered has or has not a market- value. When 
no relief is sought under the negotiable instrument but the same is 
sought to be recovered as a chattel, the approved view seems to be to 
hold that it has no market-value. A possible view that a fixed fee 
under Sch. II, Art. 17 may be levied in such cases, and that the subject 
matter is incapable of valuation cannot be accepted as there is a specific 
provision in the Act, viz. S. 7 cl. iv {a) which provides for cases where 
the moveable has no value. The fixed fee will have to be levied only 
in the absence of any other specific provision in the Act. 

PARAGRAPH IV: SUITS WHERE THE 
RELIEF IS NOT PROPERLY ASSESSABLE 
IN MONEY. 

“ This consists of six clauses referring to six different classes of 
suits and all the suits in the paragraph are claims for reliefs not 
properly assessable in money ’* per Batchelor, J., in Dagdu v. Toiaram, 
33 B. 658. They are suits for moveable property which have no 
market-value, for enforcing a right to a share in joint family 
property about the possibility of whose being properly valued there is 
quite a conflict of decisions, suits for declaratory decree and conse- 
quential relief which have given rise to numerous divergent views as 
to what is the primary and what is the auxiliary relief, for injunction 
and for easement the value of which is not capable of being correctly 
estimated and for accounts which at best could only be approximately 
valued. Consequently in all these cases the plaintiff or appellent is 
given the liberty to value his claim as he chose and this determines 
both the court-fee and the valuation of the suit for jurisdiction. 
“ The nature of the suits comprised in the six articles of that clause 
which in some instances renders it impossible , and in others either 
impossible generally or extremely difficult to lay down an even 
approximately fair ad valorem, scale as a means of fixing the court-fee 
in such suits, would appear fully to account for the Legislature leav- 
ing it to the plaintiff to name the valuation/’ per Westropp, C. J., in 
Manohar v. Bawa Ram, 2 Bom. 219. This has been found by expe- 
rience not to work well in practice. The reason for same is obvious, 
as every plaintiff or appellent always endeavours to shape his action 
in such a way as to bring it within the four corners of one or the 
other clause of this paragraph to enable him to put his own 
valuation on the claim both in the matter of payment of fees 
and for the purpose of choosing his forum. In their efforts to 
defeat such abuse of the privilege granted and a gross under or 
over valuation of the claim and at the same time give effect to the 
actual words of the section which make the plaintiff or appellent the 
sole person entitled to fix the valuation, courts have to strain the 
plain language of the section and this has resulted in a good deal of 



CHAP, in] THE UNION OP SOUTH AFRICA 719 

At the same time provision was made for the grant of regular 
subsidies towards the annual expenditure of the provinces of a 
total of half the ordinary expenditure subject to certain limits as 
to increase of such expenditure. Further, certain revenues of the 
Union after collection were to be paid to the provinces, namely, 
those derived from transfer duties in respect of immovable 
property, liquor licences, and, in the case of the Transvaal, 
native employment licences. In the case of Natal a special 
grant was made, equal to the amounts derived by the municipal 
and local authorities from trading and liquor licences. In 
calculating expenditure, the sum paid by divisional councils, 
school boards, or native councils, as in the Cape, out of local 
revenue, were to be counted. Grants of £100,000 annually were 
allocated to the Orange Free State and Natal to make up their 
lack of revenues. Capital expenditure was to be met by loan 
from the Union only, at such rate of interest and sinking fund as 
might be prescribed by the Union, these charges to count as 
part of the expenditure for purposes of subsidy. A distinction 
was laid down by the Act between capital and normal expendi- 
ture, to ensTire that minor repairs should be met from normal 
expenditure. 

The authority of the provinces as to taxation ^ on their ovn 
account was defined. They were allowed to derive revenue 
from certain fees, dues, and licences, including hospital fees, 
education fees in respect of elementary education, totalizator 
fees, auction dues, game licences, certain dog licences, trade 
licences, and other miscellaneous receipts. The power of the 
Council in these matters was extended to altering existing Union 
laws in respect thereof. But a Council was forbidden to make 
an ordinance relating to licences to trade so as to take away 
any right existing at the commencement of the Act to appeal 
to a court of law against a refusal to renew any licences, this 

^ The provinces can authorize municipalities to raise rates, and can 
invalidate (Transvaal Ord. No. 1 of 1916, s. 12) any contract providing for the 
transfer of obligation to pay owner’s rates to a lessee ; MarshaWs Tomiship 
Syndicate v. Johannesburg Consolidated Investments Co,, Ltd,, [1920] A. C. 
420. The power to impose a poll-tax on natives (Transvaal, 1921, No. 7, c. 2) 
was ruled invalid in Transvaal Province v. LetanJea, [1922] A. D. 102. Muni- 
cipalities can be authorized (e.g. by Transvaal Ord. No. 9 of 1912) to dif- 
ferentiate between white and coloured persons or Asiatics as to use of trams ; 
George v. Pretoria Municipality, [1916] T. P. D. 501. 
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Jogeshara v. Durga Prasad^ 36 A. 500 ; Shamcc Prasad v. Sheo 
Prasadf 41 I. C. 95 ; Pandit Brij Krishna v. Chowdhuri Murli 
jRflii, 56 1. C. 315; Gnruvaianma v, V enhatakrishnamo , 24 M. 
34 ; Arumchalam v. Rangaswamy, 29 M. 922 (F. B.) (where 
their Lordships stated that they are not going to reopon the matter) ; 
Thakur Das v. Daidat Ram (memorandum of appeal in account 
suit) 91 LC. 32= 1926 Lah. 189 ; In re Kalipad Mukerjee, 58 C. 281 ; 
Maung Nyi Maung v. Mandalay Municipal Committee, 12 Rang, 
335 = 1934 Rang. 268. 

“The plaintiff is entitled to exercise the privilege of valuing his 
relief at any figure he chooses.” Rikhi Kesh v. Mela Ram, 94 1. C 
650 = 1926 Lah. 242; Vachhani v. Vachhani, 33 Bom. 307; 
Balakrishna V, Janakbai, 44 Bom. 351; Burru v. Lachhman, 111 
P. R. 1913 ; Bura Mai v, Tulsi Ram, 9 Lah. 366= 107 I. C. 609 = 
1927 Lah. 890; The Official Trustee of Bengal v. Gobardhan, 33 
C. W. N. 231 ; Jhanda Singh v. Gulab Mel Bhagwan Dass, 137 
I. C. 240 = 33 P. L. R. 488; Ghulam Haider v. Bishantbar Das, 
140 I. C. 73 = 33 P. L. R. 458; 34 C.^ W. N. 870; Basanta 
Kumari Debya v. Nalini Nath Bhattacharjee, 57 C. L. J. 465. Of 
course the whole difficulty arises .when courts detect a plaintiff or 
appellant avoiding the payment of a proper fee by taking shelter 
under this paragraph that gives them the power to fix their own 
value fur their claim, and they feel it their duty to prevent such an eva- 
sion. This is well brought out by the observations of their Lordships 
in the 6 C. L. J. case where they realise the difficulty of the position 
and make the following guarded enunciation of the law. 

“ The Court will be slow to question the propriety of the valuation 
put by the plaintiff on the relief sought ; but we do not think it can 
be affirmed as an inflexible rule of law that it is not open to the 
court to revise the valuation put by the plaintiff when it is 
conclusively established that it is arbitrary and improper.” Hence 
also those decisions that invoke the aid of s- 151 C. P. C. to justify 
their interference in the matter of the plaintiff’s valuation of a suit. 
But so far as the interpretation of the section is concerned there 
appears to be no difficulty. The plaintiff or appellant is given full 
discretion in the matter of valuation. If it leads to abuse, then it is 
for the legislature to step in and add a proviso to the effect that 
where the valuation is improper or inadequate, courts could have the 
same rectified. [This is done in Bengal, as noticed farther below.] 
The Court- Fees Act is a fiscal enacment and the principle is well 
recognised that it should be strictly construed and in favour of the 
subject. Consequently where the language of the section is plain, 
the importation of any limitation on the discretion allowed to the 
parties, is not justifiable. If the section gives a loop hole to an 
unscrupulous plaintiff to escape payment of the proper fee, this 
is again only one of the several defects cropping up in various 
portions of the Act, to mend or end which is more appropriately the 
provinee of the legislature than that of courts of law- 
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administration, including liquor licences ; dog, fish, and gnine 
licences ; motor taxes ; wheel tax ; entertainment tax ; taxes 
on racing (totalizator, betting, bookmakers, race-course ad- 
mission) ; immovable property tax ; education fees for other 
than compulsory education ; and hospital fees. Transfer duty 
should remain an assigned revenue. The list of sources of 
revenue inappropriate for provincial administration included 
native pass fees ; trade and occupation licences ; auction dues ; 
poll tax ; education tax ; crayfish canning profit tax ; corpora- 
tion and company tax ; employers’ tax. Trade and occupa- 
tional licences should be made uniform by Union legislation. 
To make up for loss of revenue the provinces should receive a 
definite subsidy, based on the cost of education on the theory of 
an allowance per head of average attendance. Loans shoiikl be 
made to meet the deficits of the provinces, and, in the Cape, of 
the school boards, to be repaid in ten years. Loans should be 
provided by the Union as before, but the school authorities 
should be deprived of power to borrow. Co-operation het^'eon 
the central and provincial Governments was strongly urged, and 
the creation of local authorities with definite responsibilities for 
education, hospitals, and roads, and with rating powers, the 
chief object to be immovable property ; such authorities were 
specially needed in the Transvaal and Orange Free State, in 
view of the scanty development there of local government. 
The Commission, how'ever, insisted that it was not competent 
to make final recommendations on educational policy, and that 
matter was given to another Commission, which reported in 
favour of compulsory education for all European children from 
age 7 to 16, recommending that the Government should assume 
the complete cost of such education so far as it was reasonable, 
adopting the basis of per head rates fixed by the Finances 
Commission. The reports of these bodies were discussed in 
January 1924 by the Union Government and the provinces. 
The result was negative. Natal refusing to accept the £14 per 
head grant recommended as adequate, while all were agreed in 
denouncing the essential suggestion of the Commission for a tax 
on land, which the Boer regarded as almost sacrilegious. The 
Government, therefore, brought a Bill which accomplished 
little more than making uniform teachers* salaries as a means 
of economy, and its failure to grapple with the problem 
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title to immoveable property has no market- value of itself. Jugger- 
nathv- Brijnathj 4 C. 522. A question of some difficulty arises 
where documents having a market-value are claimed as part of the 
title deeds, for instance mortgage bonds, which as usual in such cases, 
are discharged or cancelled instruments but not necessarily so. Where 
any document is claimed only as part and parcel of the title deeds, it 
appears that such document could not be singled out and made 
liable to be valued under paragraph (iii). A suit for declaration that 
the person really interested in a promissory note is the plaintiff 
and not the defendant, though it is in the defendant’s name, and 
for recovery of the note but not for the recovery of the money due 
thereunder, m which the maker of the note is impleaded as defendant 
so that the finding may be binding on him also and there is no 
prayer for the recovery of the money due on the note from him, 
falls under s. 7, cl. (iv) {a) and not s. 7, cl. (iii) and the plaintiff has 
got to state the amount at which he values the relief. Venkata Rao 
V. Sesharaihamma^ 67 M. L. J. 680*1934 Mad. 730. 

CLAUSE (6): RIGHT TO SHARE IN JOINT FAMILY 
PROPERTY. 

Divergent views about application of section. — There 
is a conflict of decisions as regards the scope and application of this 
clause. The difference of view relates (l) to the class of suits to 
which this clause applies, (?) the method of valuation both for 
court-fees and jurisdiction. The question that arises is whether a 
suit for partition by a coparcener of joint family property is to be 
valued for court* fees as per section (iv) (6) or under Article 17 (6) of 
Schedule 11 and again if Article 17 (6) does not apply whether the suit, 
should be valued under paragraph (iv) (&) or (v) of s. 7. As already 
sfet out, it is the plaint and plaint alone that should be looked into, 
teven if the plaintiff’s status as a coparcener is denied in the written 
statement court- fee is payable under (iv) (6) and not under (v). C.R.P. 
1903 of 1930, Madras High Court. 

Joint family property. — It is agreed on all hands that the 
clause applies only to cases where a relief is claimed in respect of 
joint family property and not to any kind of property. The word 
“Joint Family Property” is a technical expression under the 
Hindu Law. 

Suits for partition of joint family property. —The views 
of the High Court of Bombay and Madras exemplify two divergent 
views ,as to how a suit for partition of joint family property is to 
be valued. 

Bombay. — The leading case on this point is Dagdu v. Totaram, 
33 B. 658. That was a suit for partition of immoveable property. 
The following extracts from the judgment of Batchelor, J., set 
put the prevalent view in Bombay. “ Paragraph (iv) comprises 
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or sell wild flowers ; (3) motor or mechanically propelled 
vehicle licences ; (4) wheel tax on any vehicles ; (5) amuse- 
ments or entertainments tax ; (6) auction dues ; (7) totalizator 
licences and betting tax ; (8) taxes on persons, other than com- 
panies, and on their incomes ; (9) tax on companies, other than 
mutual life insurance companies ; (10) tax on ownership of 
immovable property but not on transfer or sales thereof ; (11) 
licences in respect of importation for sale of goods from beyond 
the Union, subject to a maximum of £310 ; (12) miscellaneous 
receipts in respect of matters entrusted to the province. Income 
tax is limited to 20 (or 30 if unmarried) per cent, of the amount 
of Union inoome and super tax levied on the portion of income 
derived from sources within the province, company tax to 6d. 
per £1 of taxable income arising within the province, but the 
Transvaal, which is deprived of the employer’s tax raised tmder 
Ordinance No. 8 of 1922, is permitted to levy up to a shilling per 
£1 on the profits of financial companies under Ordinance No. 8 
of 1923. It is further provided that, if any of the assigned 
revenues are collected by the Union Government, they are to 
be paid over to the Provincial Revenue Fund with or without 
deduction for cost of collection as may be arranged. The 
difficult question of licences to exercise a trade, profession, or 
occupation is dealt with by giving the Union Parliament alone 
the power to fix the amoimts to be paid for such licences, but 
the amounts raised in each province are payable to the province, 
and the province may authorize a municipality to exact fees in 
respect of any trade or occupation which for special reasons 
it considers should be subject to inspection or supervision by 
the local authority. Moreover, the provinces remain fuHy 
competent to regulate the issue of licences and to provide for 
inspection, registration, and control of licences, subject only to 
the preservation of any right of appeal to a court of law against 
a refusal to renew a licence in existence on 1 April 1913. 

The Act also adds town planning to the matters which may 
be placed under provincial authority, and extends power as to 
control of townships in Natal, and generally as to Crown lands 
transferred with places of public resort or of scientific or historic 
interest. 

Control over the finances of the provinces is provided by the 
creation in each of a Provincial Revenue Fund into Tvhich are 

3315.2 £ 
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Madras.— So far as Madras is concerned, the matter was 
fully discussed in the Full Bench decision in Raiigiah v. Siibraijurniam, 
21 M. L. J. 21 “9 M. L. T. 3. The Bombay decision of Dagdu v. 
Toiaranti was considered and dipented from. White, C. J., in his 
leading judgment observed thus “ I think s. 7 (iv) (6) applies when the 
right which is sought to be enforced is a right to share as a separate 
sharer in joint family property; in other words, it applies to the 
ordinary suit for partition. It was argued that s. 7 (iv) {b) only 
applies when the right which is sought to be enforced is a right to 
share as a joint sharer in joint family property but it is not likely 
that the legislature would have intended to make specific piovision 
for a comparatively rare form of action and to make no specific 
provision for a common form of action.” Krishnaswami Ayyar, J., 
who concurred in the view taken by the C. J. has exhaustively 
reviewed the whole case law on the point. “ The plaintiff being in 
joint possession of the whole, whether that possession is actual or 
constructive, seeks to convert that into separate possession of his 
share. It may therefore be said that the value of the subject-matter 
in dispute is the difference between the value of the separate possession 
of the share and the value of his joint possession of the whole or as it 
has well been put in Rajendra Lai Goswami v. Shmnacharan, 4 
C. L. R. 417, ‘ It is the value of the convenience of changing the 
form of the enjoyment of the plaintiff’s share.’ It seems to me that 
it may at once be conceded that it is not possible to estimate the 
difference in value of this convenience in the form of the enjoyment 
at a money value. But this concession is not enough to settle the 
application of Art. 17 (vi) of the II Schedule. It is further necessary 
to bring the case within the Article that it is not otherwise provided 
for by the Act. Section 7 (iv) (6) empowers the plaintiff to state the 
amount of value of the relief sought. Section 7 (v) prescribes 
special rules for ascertaining the value. But in both the cases the 
fee payable is ad valorem under Article I of Schedule I of the Court- 
Fees Act, It has been argued that the language of the clause is not 
‘ to enforce the right to a share in the property but ‘ to enforce the 
right to share This difference it is said, indicates that the clause 
does not deal with the common suit for partition amongst the 
members of a Hindu family, but with the possible case of the 
coparcener suing for joint pessession where he has been excluded from 
it or for participation in the profits of the common property or it may 
be for a mere declaration of his right to joint possession coupled 
with a claim to participation in any benefit to which the joint family 
is entitled. Without in any way repudiating the possibility of such 
cases being within the scope of the clause in question (as to which 
compare Gundo Anandarao v. Krishnarao, 4 B. H. C. R. A. C. 55 
and Muttakke v. Thimma^pa^ 15 M- 18(> at page 1911 we may ask 
the question whether it is at all likely that special provision is made 
in this clause for such rare cases without dealing with the common 
case of a suit for partition by a coparcener in possession. It is argued 
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Committee has normally patched up its disagreements on the 
basis of give-and-take without logic — or justice — and the people 
have felt just indignation at their inability to secure a clear-cut 
policy, save in those cases, such as Natal and the Free State, 
where one party is predominant, and there is no real Opposition. 
On the other hand, in the Cape and the Transvaal the p^o^dncial 
elections of 1923 resulted in the return of parties so balanced 
that the Cape and Transvaal Councils elected Committees with 
two members of the South African party and two Nationalists, 
putting the deciding power into the hands of the Administrator. 
This officer thus becomes, as in the Cape, the real Government, 
which was neither intended nor desired. Moreover, the presence 
of political feeling on the Councils is wiioll^' unfavourable to 
smooth working, as was seen in the period 1920-3 when the 
Transvaal Committee was composed of two Nationalists and 
one Labour supporter to a member of the South African party. 
One aspect of the situation was shown on 29 July 1924, w'hen 
General Hertzog w^as questioned on the position of Administx*a- 
tors. He laid down the view that in choosing an Administrator, 
who must according to the Constitution preferably be cliosen 
from the residents of the province, it w'as proper to ap]>oint 
some person who was in general harmony with the view's of the 
majority in the province at the time of his appointment. He 
need not, therefore, necessarily be in harmony with the view's 
of the Government of the Union for the time being, so long as 
he was content to work loyally in the duties of his office. This 
was further elucidated by the contrast drawn betw een the Ad- 
ministrators and the head of the Government of South-West 
Africa, it being made clear that in this case it was essential that 
he should be in close harmony with the Union Government. 
The distinction rests on the essential fact that the Administra- 
tor ought primarily to act on the wishes of the people as repre- 
sented by the majority in the Council, wMe the head of the 
Administration in South-West Africa acts as the representative 
of the mandatory power. 

The financial position of the provinces is clearly unsatis- 
factory, as there is too much divorce between the provision of 
funds and the responsibility of spending them. It is natural 
that there should have been suggestions for the reduction of 
the provinces to the status of local councils ; one Commission 
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28 A. 340, the remarks of Garth, C. J., are quoted with approval. 
But the learned judges decided that an ad valorem fee was leviable 
under the circumstances of the case. The plaintiff appears to have 
been a purchaser of the undivided share of a coparcener and the suit 
was brought to establish his title and recover possession of his share, 
the claim of partition being added merely to make the relief sought 
effectual. ’ Such a case is easily distinguishable from the suit of a 
copercener in joint possession, who merely seeks to convert his joint 
possession into separate enjoyment. In Belvant Gatiesh v. Nana 
Chintamani, 18 B. 209, also, the dictum of Garth, C. J., is quoted 
with approval though a different decision was arrived at on what 
ground it is not easy to say.” Finally his Lordship held that the 
court-fee in a suit for partition should be fixed under Art. 17 (vi) of 
Schedule IL But the prevailing view is that of the majority and so 
far as Madras is concerned where the plaintiff, a coparcener files a 
suit for partition of joint family property alleging that he is in posses- 
sion thereof whether actual or constructive along with the other 
coparceners, clause (iv) applies. See for instance the recent decision 
in Annamalai Mudaliar v. Kristappa Mudaliar^ 67 M. L. J. 858 
(valuation in such a suit held to rest with the plaintiff and a court- 
fee of. Rs. 10 held. to be sufficient). 

Bengal.— A person is not entitled to partition until and unless he is 
in possession of his share. But if he is out of possession, he is to bring 
a suit to get possession of his share and in that case he will have to pay 
court-fee *on the market value of that share. But where plaintiff claims 
partition of a residential house on the footing that he is actually sitting 
there it is unnecessary to make him pay court-fee to recover posses- 
sion. Nanda Lai v, Kalipada Mukherji, 54 C. L. J. 317“ 36 
C.W. N. 291 = 1932 Cal. 353. The position is made clear by the 
Bengal Amendment Act VII of 1935. Cl. iv (6) of s. 7 the language 
of which has given rise to a conflict of decisions as to the class of 
suits to which the clause applies and the method of valuation to be 
adopted according to that, has been deleted and in its place a new entry 
V-A has been added to Art, 17 of Schedule II, by which a fixed fee is 
made leviable in a suit for partition and separate possession of a share 
of joint family property or of joint property, or to enforce a right to 
a share in any property on the ground that it is joint family property 
or joint property if the plaintiff is in possession of the property of 

which he claims to be a coparcener or co-owner. If in such a suit, 

the plaintiff has been excluded from possession of the property of 

which he claims to be a co-parcener or co-owner a new clause VI- A 

ad^ed to s. 7 provides that the suit shall be valued according to the 
market value of the share in respect of which the suit is instituted. Thus 
whatever distinction there might have been under the original Act bet- 
ween suits for partition of joint family property between coparceners of 
a Hindu joint family and suits for partition of joint property between 
co-owners has been abolished, the only distinction retained being that 
between suits fot .partition where the plaintiff is in Joint possession of 
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sessions ; they were liable to dissolution by the Governor, but 
not by the Superintendent who acted the part of Administra- 
tor, but was elected as soon as might be after the dissolution 
or expiry of each Council by the electors for the Council. His 
election could be disallowed by the Governor, and he could be 
removed from office on an address from the Provincial Council. 
His functions were in effect those of a Lieutenant-Governor, 
and he acted on that principle, appointing and dismissing 
ministers for provincial affairs. He had the right to assent to, 
reserve, or disallow, legislation ; the Governor could also dis- 
allow or assent to reserved Bills in three months, a provision 
inserted in the Imperial Act in its passage through I^arliament, 
and depriving the Imperial Government of effective control 
over legislation by the provinces. The Council had legislative 
powers on all matters of provincial interest, excluding customs ; 
Courts civil or criminal, save as regards offences punishable 
summarily ; currency ; weights and measures ; the post office ; 
bankruptcy ; beacons, lighthouses ; shipping dues ; marriage ; 
Crown lands or native lands ; legislation differentially affecting 
non-Europeans ; criminal law, save as regards summarj" punish- 
ment of offences ; the law of inheritance and wills. On the 
whole, the provincial system proved needlessly clumsy and 
cumbrous, and its replacement by a system of municipal 
government was not scrioush' regretted. 

§ 5. The Judiciary 

General Botha in 1907 ^ at the Imperial Conference pressed 
for the creation in South Africa of a Court of Appeal to obviate 
the multiplicity of appeals then possible to the Privy Council, 
and to render more regular the interpretation of the common 
law of South Africa, Roman Dutch law. The Act of 1909 met 
fully this desire by creating a single Supreme Court for the 
Union, consisting of an Appellate Division with head-quarters at 
Bloemfontein, four Provincial Divisions absorbing the Supreme 
Courts of the Cape, the Transvaal, Natal, and the Orange River 
Colony (styled there High Court), and local divisions comprising 
the Court of the Eastern Districts of the Cape, the High Court of 

1 Pari. Pap., Cd. 3523, pp. 207 ff., Cd. 5745, p. 230 ; The GovemmerU of 
South Africa, i. 56 £f. ; ii. 14 ff. On the old Courts and reforms, see Walker, 
Lord de Villiera, pp. 72 ft., 97 ft., 420, 438, 489, 493 ft. 
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suit it is found as a fact that there has been an actual ouster, that the 
defendants have been excluding the plaintiff from all participation in 
the family profits because they claimed them all for themselves and 
none for him, then different considerations would arise and the question 
will have to be decided whether the plaintiff has been prior to suit, 
definitely ousted from even joint possession of the family property and 
whether he should therefore pay an additional court-fee, as in a suit 
for ejectment, under s. 7 (v). In the Full Bench case ot Rangiah 
Chetty V. Suhramania Chetty, 21 M. L. J. 21® 8 I. C. 572 the ques- 
tion whether clause iv (b) would apply to a case where a coparcener is 
excluded even from joint possession and is suing for joint possession 
was raised and not decided, the deciding factor indicated being whether 
the suit can be treated as a suit in ejectment. I cannot see how the 
present suit can be treated as a suit in ejectment, since the plaintiff 
sues on the footing that the defendants admit they are holding the 
plaintiff’s share for him and are not resisting his claim to joint posses- 
sion at all, but only contest the nature and extent of the assets and 
mode of division.” 

Suit for partition by plaintiff not in possession of 
the property. — The question was raised but not > decided in 
Rangiah Chetty v. Suhramania Chetty , 21 M. L. J. 21 in which 
it was observed as follows It is not necessary to express 
any opinion whether a suit for joint possession by a coparcener 
excluded from possession would fall within s. 7 clause iv (6) or 
s. (v) of the Court-fees Act. When such a question arises it will be 
material to consider whether a suit for joint possession is not as much 
a suit for possession as a suit for exclusive possession and whether 
both kinds of suits being in ejectment, they should not both be held 
to fall within s. 7 clause (v).” The Calcutta view was s. 7 clause iv {&) 
referred to a suit for joint possession by a coparcener who was out of 
possession, Bidhata Rai v. Raniacharita Rai^ 6 C. L. J. 651. 
The leading case is Kirtec Churn Mitter v. Arinath Dev, 8 C. 757. 
That was a case for partition by a coparcener who was in joint 
possession of the property with the other coparceners. Garth, C. J., 
stated the law applicable to the case as follows: “if the plaintiffs 
suit had been to recover possession of or establish title to a share 
which he chums in his property he must have paid an ad valorem 
stamp fee upon his value of that share. But as he is already in 
possession of his share all that he wants is to obtain a partition, which 
is merely, as explained by the learned judges in the case of Rajendra 
Lai Goswami v. Shatna Charan, 5 C. 188, to * change the form of his 
enjoyment ' of the property or in other words, to obtain a divided 
instead of an undivided share. It seems to me impossible to say 
what will be the value to the plaintiff of this change in the nature of 
his property and I therefore think that a stamp-fee of Rs. 10 is 
sufficient.” So also is the view of Patheram, C. J., in Mahendro Chandra 
V. Ashutoshf 20 C. 762. “ So far as the plaint is concerned the only 
relief which is sought is partition of property which the plaintiff says 
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be brought by special leave ; Parliament may make laws limit- 
ing matters in respect of which such an appeal may be sought, 
but this is subject to the obligation of reservation of such a Bill. 
This prohibition has no reference to appeals under the Colonial 
Courts of Admiralty Act, 1890.^ The restriction, though unusual, 
is in harmony with the finding of the Colonial Conference of 
1907 in favour of appeals from the South African Colonies 
coming only from one Court of Appeal. There is, of course, a 
special propriety in the decision, because the Privy Council is 
inevitably not very strong in matters of that quaint survival, 
Roman Dutch law. 

The Act transferred the existing judges to the appropriate 
divisions of the Supreme Court, giving the style of Judge Presi- 
dents to the former Chief Justices, with permission to retain the 
former style for the duration of their appointments ; the power 
to create new judges, including the Chief Justice of South Africa 
— ^the appointment to which office was conferred on Lord de 
ViUiers — ^was given to the Govemor-Greneral in Cotmcil. The 
Appellate Division was primarily to consist of the Chief Justice, 
with two ordinary judges of appeal and two additional judges 
assigned from the provincial or local divisions, but by Act No. 
12 of 1920 two further ordinary judges were substituted, the 
belief recorded in the Act of 1909 that the number of judges 
required could be reduced turning out to be idle. Five members 
of the Court must sit on an appeal from two or more judges, in 
other cases three, but no judge may sit on appeal from himself. 
The process of the Court runs throughout the Union, and its 
judgements or orders fall to be executed as if they were issued 
by the provincial division of the Supreme Court. Similarly, it 
was provided that the judgement or order of any provincial 
division might be executed in any other division by production 
of a certified copy to the registrar, and proof that the judgement 
or order was not satisfied, while each provincial or local division 
was given authority to transfer cases to another division if of 
opinion that they could more conveniently be tried therein. 
The power of making rules of procedure was given by the Act 
to the Chief Justice and ordinary judges of the Appellate 
Division, and to the Chief Justice and judges of the Supreme 

^ So in Canada ; see BichdUu and Ontario Navigation Co, v. Owners of JS3, 
Cape Breton, [1007] A. C. 112. 
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sion is not entitled to sue for partition without asking for possession 
of the property in dispute, unless for special reasons the court deems 
it proper to allow an amendment ot the plaint on payment of the 
requisite Court-fee stamp. Asa Ram v. Jagan Nath, 15 Lah. 531* 
1934 Lah. 563 (F. B.) 

Different kinds of partition suits.— The above quoted 
decisions clearly indicate that there is a sharp difference of opinion 
on this subject of valuation of a suit for partition. There are several 
kinds of such suits. It may be a coparcener that files the suit or it 
may be a stranger who has purchased the share of a coparcener. Or 
it may be the converse case of coparcener suing not another coparcener 
but a stranger. In both these cases it may be either a plain suit for 
partition or it may be in essence a suit for a declaration of title in 
the guise of a partition suit. Again the plaintiflF coparcener may be 
in joint possession with the defendant or he may be out of possession. 
If he is in possession it may be either actual or constructive. If it 
is constructive then it is a matter of evidence or of presumption 
which is of course rebuttable. There might already have been a 
division of status and the suit may be one for the division of the 
property by metes and bounds. The plaintiff may sue either for 
joint possession along with the defendants or he may sue for partition 
and separate possession of a share. The court- fee payable varies in 
all the above cases and with regard to the prevailing views of the 
several High Courts. But generally they may be summarised as 
follows. 

(1) Where the plaintiff is a stranger. — Where a purchaser 
of the share of a coparcener files a suit against the other coparceners 
for partition and possession, s. 7, clause (iv) (b) applies and not Art. 17 
(vi) of Schedule II. Walliullha v. Durga Piasad, 28 A. 340. But 
this has been explained away by Ayling, J., in Rangiah v. Subra- 
mania, 21 M. L. J. 21. 

(2) Where the suit is by a coparcener against a 
stranger. — Where the suit is for partition and for recovery of 
possession, it is clearly a suit for recovery of possession and charge- 
able under s. 7 (v). 

(3) Where the plaintiff is in possession actual or 
constructive of the property along with the defendants.— In 

such a suit the value should be under cL (iv) (&) and ad valorem fee is 
leviable according to the prevailing view in Madras. In Bombay it is 
doubtful whether the decision of Dagdu v. Totaram, 33 B. 658, applies 
also to cases where the plaintiff is in possession. For reasons alreiady 
stated it is presumed that the view of Bombay is also the same as that 
of Madras. If not, the Bombay view ii to the effect that s. 7 (v) 
applies. All the other High Courts take the view that Art. 17 (vi) 
Schedule 11 alone applies and a fixed fee is leviable. See In the 
matter of Nandalal Mukerjee, 35 C. W. N. 942. But in the case of 
PATNA, see Sitharanjha v, Lohnath Missir, 3 Pat, 618 infra. 
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and offences which in each province were vested in an officer 
appointed by the Governor-General in Conncil, under the style 
of the Attorney-General of the Province, who was also to cU.s- 
charge such other duties as might be assigned to him by the 
Governor-General in Council. The Solicitor-General for the 
Eastern Districts of the Cape continues to exercise the powers 
vested in him at the establishment of the Union ; the Crown 
Prosecutor of Griqualand West, however, lost office under Act 
No. 27 of 1912. 

The Constitution conferred upon the advocates and attorneys 
entitled to practise before any provincial division the right to 
appear before the Appellate Division, but did nothing to amal- 
gamate the profession in the Union. Nor has legislation for this 
purpose since been enacted, though by Act No. 7 of 1923 women 
were admitted to all the divisions on the same conditions as 
men. 


§ 6. The Civil Service 

The Act of 1909 provided fully for the reorganization of the 
Civil Service. It took the somewhat unusual course, appro- 
priate, however, to a unitary constitution as compared with 
those of Canada and Australia, of transferring the officers to the 
public service of the Union. The Governor-General in Council 
was required to appoint a Commission, which was duly formed 
in 1910, to advise as to the reorganization and readjustment of 
the service, and the transfer of officers to the provinces. On 
their recommendation the Government was authorized to make 
the transfers, and in the meantime to lend the necessary officers 
to the administrations. It was also provided that a Commission 
must be established on a permanent basis to deal with the 
appointment, discipline, retirement, and sui)erannuation of 
officers. Officers for whose services no use could be found were 
to be entitled to retire with compensation on abolition of office, 
according to the rule in force in the Colony in which they had 
been employed ; other officers taken over were allowed to retire 
at the age and on the pension appropriate under colonial law. 
Special provision was to be made for the permanent officers of 
the old Parliaments whose services were not required by the 
Union Parliament. The officers of the Railway and Harbour 
Board were, however, exempted from the general provisions of 
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were in part a. continuation of the Eailway Board of the Central 
South African Railways, partly an imitation of the Commis- 
sioners who managed the railways in Australia, partly an amal- 
gamation with the system of govemmentally owned ports in 
the Cape and Natal.^ The aim of the special board was intended 
to secure that the railways and ports should be run on economic 
principles as compared with the use of public revenue to make 
good deficiencies. But characteristically there was no deviation 
from the doctrine of ministerial responsibility. The Consti- 
tution provided for the control of the railways, ports, and har- 
bours being exercised through a Board of three Commissioners 
or less, appointed by the Governor-General in Council, and a 
IVIinister of State who was to be Chairman. In 1916 the purpose 
of the Constitution was more precisely defined to mean that 
they should be administered and worked under the control and 
authority of the Governor-General in Council, to be exercised 
through a Minister of State, who shall be advised by the Board. 
The management and working of the railways and harbours 
shall, subject to the control of the Minister, be carried out by 
the General Manager, who shall be governed by such regulations 
as the Minister may from time to time frame after consultation 
with the Board. The Board, on this definition, becomes an 
advisory body, consulted by the Minister on matters of high 
policy, which does not claim the right to direct technical 
operations. The railways, ports, and harbours are to be ad- 
ministered, as has been mentioned, on business principles, but 
also with a view to promote industrial and agricultural settle- 
ment, which are hardly consistent objects, and the employment 
of white unskilled labour has been declared by the Controller 
and Auditor-General to be contrary to the constitutional re- 
quirement of business management. No new railway, port, or 
harbour can be constructed imtil the project has been reported 
on by the Board, and, if the Board holds that the returns will 
not meet working expenses, maintenance and interest on capital 
borrowed for the Work, it may frame an estimate, which when 

1 Under Act No. 20 of 1922 the railways and harl)oiir8 in South-West Africa 
became an integral part of the Union system and are controlled by a Divisional 
Superintendent at Windhoek, directly Responsible to the General Manager. 
Por the pre-Union system, see The GovemiMnt of South Africa^ i. 198 f. ; ii. 
131 ff., 138-47 (as to the funds in pre-Union times). 
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mode of possession is asked for, or whether in reality the relief of 
ejectment is claimed. Bhagwan Appa v. Shivalla^ 101 I. C. 770 ** 1927 
Nag. 248. 

(8) Declaration regarding impartibility of property.-- 

Where in a p-irtition suit, property alleged to be wakf property and 
hence impartible, having been declared partible by the preliminary 
decree, it amounts to a declaration and an appeal against that decision 
need not bear an ad valorem stamp as there is no decree for possession. 
^^khi Kashi v. Mela Ram, 1931 Lah, 170. 

Joint property and joint family property.— Joint family 
or coparcenary property is that in which every coparcener has a joint 
possession. The conception of joint family property is one peculiar to 
Hindu Law. It is not the same as the joint property of the English 
LaWf Strangers could be joint tenants but they could not hold 
property, as a joint Hindu Family, Karsands v, Ganga Bat, 10 Bom. 
L. R. 184- Clause iv (&) applies only to cases where the subject-matter 
of the suit is joint family property. Where the property is merely 
common property but not joint family property, this clause is 
inapplicable. The relevant provision is Art. 17 (vi) of Schedule II. 
See now Bengal Amendment Act noticed supra. 

Co-tenants. — A suit for partition of immoveable property by a 
person who alleges he is in possession of it as co-tenant on behalf of 
himself and others is governed by Art. 17 (vi) of Schedule II of the 
Act. There is a long course of decisions in Calcutta that a suit 
fot a partition by a plaintifiF alleging himself to be. already in joint 
possession is incapable of valuation within the meaning of Sch, II, 
Alt. 17 (vi) and is not governed by paragraph (v) of s, 7 and though 
the point was not expressly decided by the Full Bench in Rangiah 
Chetti Y, Subramania Chetti, 21 M. L, J. 21, the reasoning of all the 
learned judges who heard the reference is in accordance with this 
view. The same view was taken in Tara Chand v. Afzal Beg, 34 A, 
184. In these circumstances, we are not prepared to agree with the 
decision in Referred Case No, 5 of 1884^ 4 M. L. J. 110, that the value 
of the subject-matter of such a suit is not incapable of valuation but 
easily ascertainable ; or with Dagdu v. Totaram, 33 B. 658, assuming 
that the point arose in that case which is not clear. The balance of 
awthofity appear^ to us to be strongly in favour of the view that such 
1 suit as the present is governed by Schedule II Art. 17 (vi), the 
Iftitest case being Ahatimddin Tamijuddin y, ‘ Aminuddin, 44 I. C. 
216.*^ GUI V. Varadaragavayya, 43 M. 396. See also Mashkuru^, 
mna v; Hashmatulla, 20 I. C. 177. 

limits between Muhammadan sharert.--The properties 
inherited by Muhammadan sharers are not joint family properties and 

hold the property as tenants in common. It has been held by 
tee High Gomt of Madras in Kurshit Kathum v. Hyd&r Khan, 75 
f 1 C. !M*1924 Mad. 207, that the proper Article applicable is Art. 
(vi) (rf86h0dvije II* But it was held in Mdui Ki^dir v* Bapubai^ 
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is true that occasionally in the case of federations ^ it has 
been contended that old treaties are abrogated if they are 
inconsistent with federation, but this doctrine, which may 
apply to sovereign states, clearly lacked force when applied 
to mere changes in territorial groups in the Empire, and the 
contentions at one time advanced in this sense on the Com- 
monwealth of Australia were never taken seriously by the 
Imperial Government, and the Commonwealth itself rapidly 
recognized that the position was untenable. The obligation, 
of course, applies merely to the extent that it formerly 
applied ; it is not by the Act extended to the whole of the 
Union ; to do so would require a fresh international agreement. 
Difficulties, indeed, might have arisen in view of the fact that by 
international law various Imperial treaties applied to the con- 
quered colonies before union, but the point did not arise in 
practice. In Canada s. 1 32 merely gave power to the Parliament 
to legislate, without enunciating the truism that the agreements 
of pre-federation time were binding on the Dominion, and it was 
never contended that the Anglo-Belgian treaty of 1862 or the 
convention with the North German Confederation of 1865, 
which compelled the colonies to treat these powers as favourably 
as the United Kingdom, were not binding on the Dominion.^ 
No special power to legislate, of course, was requisite in the case 
of the Union, which, unlike Canada and Australia, has the posi- 
tion of a unitary power in regard to Labour conventions agreed 
to imder the procedure of the League of Nations Labour clauses. 

S. 138 of the Act went beyond Canadian ® or Commonwealth ^ 
precedent in giving persons naturalized under the law of any 
colony the status of a naturalized person throughout the 
Union. The propriety of the rule was evident, and in the other 
two Dominions the result was brought about by legislation 
under their powers of enactment. The original diraft was in- 
tended to limit the operation of the new rule to Europeans, but 
happily the fundamental absurdity of having a Union in which 

^ Commonwealth Gk)vemment in ParL Pap,, Cd. 3826, p. 6 ; Cd. 4355, p. 12. 

2 Pari Pap., 0. 7553, pp. 53 ff. ; Cd. 1630. 

® 30 Viet. c. 3, s. 91 (25). 

* Const, s. 51 (xix), earned out by Naturalization Act, 1903, For the Union, 
see Act No, 4 of 1910. A British Natiomlity in the Union and Naiuralizaikm 
and Status of Aliens Act, 1926, follows tho principles of the Imperial Acts, 
1918-22. 
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' 'Madrab amekidttient.— The clause has been amended by the 
Madias Cdiirt-Fees Act which adds a proviso to the effect that where 
the relief sought is with reference to any immoveable property, such 
valuation shall not be4ess than half the value of the immoveable pro- 
perty calculated in the manner provided for by paragraph (v) of this 
section;* For further commentaries see below. * 

. Declaratory decree. — It may be a decree of a pure and simple 
deciaration or it ’may be granted in conjunction with any other relief. 
In cases where a simple declaration is sought the fee is a fixed one and 
is provided for in Schedule II Article 17 (iii). It is Rs. 10 but the 
atnount is increased in the various Provinces by the several Amending 
Acts,. Vide commentaries under Art. 17 Schedule II. In cases where 
the relief prayed for is not a mere declaration but it is combined with 
any other consequential relief, then the present clause (iv) (c) applies. 

Section 42 of the Specific Relief Act . — The Section runs 
as follows; “ P®^^son entitled to any legal character, or to any. 
right to any property, may institute a suit against any person denying, 
or intending ,to deny his title to such character or right and the court 
indy in its discretion make therein a declaration that he is so entitled, 
and the plaintiff need not in such suit ask for any further rdief; 
provided that no court shall make such a declaration when the plain- 
tiff being ahle^tb seek further relief than a mere declaration of title 
emits io do so,” 

It follows from the above that the right to get a declaratory decree 
is dependent on the discretion of the court, that a declaratory decree 
confers no new right or status but simply declares the existence of such 
a right and that a court shall not grant such a declaration where the 
plaintiff being in a position to pray fqr further relief omits to seek 
such a relief. ** Further the section does not sanction every form 
of declaration, but only a declaration that the plaintiff is entitled to any’ 
legal character or to any right to any property ; it is the disregard of 
this thal' aqcounts for the multifarious and at times eccentric declara- 
tions which find' a i)lace in Indian plaints (per Jenkins, C. J., in 
Sit. DepkaliKoery. Kedar Nath, 39 C; 704- 15 I. C. 427.) 

^ U, section 42 exhaustive ? — After the passing of the Specific 
Relief Act« the, .powers >oi courts to make a decree merely declaratory 
rests entiri^.on s. 42, of the Act.. " It is in this section apart from any 
pahicular le^slative sanction that • the law as to merely declaratory 
decrees is.no'^ to be found”. {Deokali v. Kedarnath, 39 C. 704). “The 
jCourfs-. power-*, to make a declaration without more is derived from 
s. 42 of the Specific Relief Act and regard must be had to its precise 
terms.” Sheoprasan Singh v. Ramanada Singh, 43 C. 694 — 33 I. C. 
914— 3 L. W.'544. It is now well settled that the power of courts 
•in' India to entertain suits of a civil nature does not carry with it the 
Igeneral power of making declarations except in so far as such power is 
bxpressly covered by statute.” ' Muhammad Fahimal Haq V. Jagal 
BaUov, 2 Pat. 391-74 1. C. 403— ld^23 Pat. 475. “ It has been 
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be accustomed to learn through the medium of the other. After 
the fourth standard both languages were to be used, unless the 
parent preferred that one only should be employed, and, if " 
there were enough pupils, there must be arrangements for 
separate classes for instruction. Moreover, the teaching of the 
non-home language was to be regular unless parents objected. 
Teachers were in future to be expected to pass the highest 
examination in both languages with a higher standard on one, 
though no existing teachers, otherwise competent, were to lose 
office or be otherwise penalized, if efficient, by reason of lack of 
knowledge of one or other language. The effort thus was to 
begin to make the country bilingual, without regard to the un- 
satisfactory effects of an education which for the Boer children 
meant acquiring through the medium of one or other of two 
really strange languages. Portunately the absurdity was early 
recognized, and from 1914 the Provincial Councils approved the 
use of Afrikaans ^ in the elementary schools as an alternative, 
with the result that by 1925 it could be asserted that Afrikaans 
was in regular use through the elementary schools, and Nether- 
lands was employed only in certain secondary classes. Parlia- 
ment in 1918 accepted by resolution the view that Afrikaans 
was included in Dutch, but did not extend this generosity to 
Bills, Acts, and official papers, though, when Hansard w'as re- 
issued, speeches used to be recorded in Afrikaans. The Uni- 
versities also allowed questions to be answered in Afrikaans, 
and from 1910 in Holland the language was admitted for use 
by Dutch-speaking South African students. When, however, the 
proposal to use the same language in Acts, &c., was brought up 
in 1925 a good deal of opposition showed itself, stress being laid 
on the fact that the Courts used Netherlands, and that it wnuld 
be very inconvenient to seek to amend in Afrikaans Acts passed 
in Netherlands. Moreover, it was contended that the proper 
mode of procedure ought to be by constitutional change, Dutch 
in the Act of 1909 having manifestly the sense of Netherlands. 
On the other hand, an effort was made to establish that the 
term in the Act of 1909 w^as deliberately vague, and covered all 
dialects of Dutch or perhaps, indeed, indicated merely the two 
forms of Dutch current in South Africa, the Taal and the Church 
Dutch of the Bible and higher education. It was interesting to 
^ Cape Ordinance No. 14 of 1918 ; No. 25 of 1919, &c. 
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asserted. Narendra Ram Singh, S O. L. J. 133«45 I. C. 859; 
Erf an Mondal v. Samimddi, 15 L C. 552. See also Fakir Chand 
V. Amndachar, H C. 5S6, “The expression 'further rdief' does 
not mean ‘other relief* * * It must consequently be relief 
appropriate to and necessarily consequent on the right or title 
asserted. Joynarainv. Srikanta, 26 C. W. N. 211 ; Sivaramalinga 
V. Subharatna, 36 M. L. J. 624. The expression would not apply 
to any auxiliary, equitable relief which it is in the option of the 
plaintiff to claim or not. Kannan v. Krishnan, 13 M, 324. The 
further relief which the plaintiff is bound to claim is such relief as 
he would be in a position to claim from the defendant in an ordinary 
suit by virtue of the title which he seeks to establish and of which 
he prays for a declaration. Abdul Kadir v. Muhammad, 15 M, 18 ; 
Fakir y, Ananda, 14 C. 586; Aisa v. Bidhu, 17 C. L. J. 30 = 18 
L C. 633. 'Further relief' means additional relief and not an 
alternative relief. Brokles v. Snell, 38 I. C. 123 (P. C.). Where in 
a suit for declaration that the plaintiff was the owner of a certain 
property, the plaint was subsequently amended by adding another 
prayer for another declaration about the invalidity of a decree, the 
new relief is not consequential relief within the meaning of the clause 
but is chargeable to a further fee of Rs. 10 under Art. 17 of Sch. II. 
Lakshmi Narain Rai v. Dip Narain Rai, 55 All 274 = 1933 A. L. J, 
311-1933 All 350. 

Where prayer for consequential relief necessary.— The 

plaintiff cannot be compelled to ask for any relief merely because 
the same could be granted to him nor could he be debarred from 
obtaining the relief he prays for merely because he does not seek for 
other reliefs which he may not want. Ram Kamal v. Syam Sundar, 
75 L C. 41 ; Ram Sundar v- Mathra Mohan, 80 1. C. 2. It depends on 
the facts of each case whether it is incumbent on the plaintiff to seek 
for a consequential relief. Umaranessa Bihi v. Januranessa, 37 
C. L. J. 499. A suit for a declaratory decree ought not to be dismissed 
as barred for want of a prayer for a consequential relief unless it is 
quite clear that the plaintiff ought to seek further relief which be has 
failed to claim, although such relief flows .directly and necessarily 
from the declaration sought for. Aisa Siddika v. Bidhu, 17 C. L. J. 
30. Where the plaintiff has framed his suit for a simple declaration 
when he ought to have asked for a consequential relief also, it is not the 
province of the court to insist on his amending the plaint by adding 
^ prayer for consequential relief and paying court-fees thereon. It is 
for the plaintiff to choose. If he goes to trial with a sole prayer for 
declaration, he runs the risk of dismissal of his suit. Tikat Thakur v. 
Nawab Saiyid, 2 Pat. 915 = 80 1. C, 544- 1925 ’Pat 210. See also 
Srij Gopal v. ^uraj Karan, 1932 L. J. 466-1932 All 560; 
Mahomed Ismail v. Liyaquat Husain, 140 I. C. 191 = 1932 A. L. J. 
-165“ 1932 All. 316. When considering the question of court fee, the 
Cqiurt is not concerned with the question as -to what reliefs should 
been .prayed for by the , plaintiff.. , The question must be 
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Union, and freedom of trade. Rhodesia would receive a special 
extra subsidy of £60,000 for ten years, and £500,000 at least for 
ten years for capital expenditure, including land settlement, 
which would be controlled by a Board of Rhodesians, the Union 
freeing the land from aU claims of the British South Africa 
Company, and acquiring its railway rights, as well as paying its 
mineral royalties pending their acquisition by the Government. 
No recruiting of natives from Rhodesia was to be permitted. 
English and Dutch were to be placed on a footing of equality. 
The terms were criticized largely because of the feeling that by 
the last provision Rhodesia would be brought definitely under 
Dutch influence, and its lands would really serve, as they were 
desired to serve, to provide the Union with means of settling 
Dutch farmers and altering the predominantly British character 
of the country. Further, doubt was felt as to the security of the 
provincial status, there being no obvious guarantee of its power 
to endure.^ In this case the lack of federal character of the 
Constitution was probably a direct incentive to avoid merger 
in the Union, and the vote for responsible government in lieu 
was unexpectedly decisive, and would probably have been more 
so, had it not been for the greater financial ease which was 
suggested by the offers of the Union. 

S. 151 provides for the transfer to the Union of the govern- 
ment of any territories, other than those of the British South 
Africa Company, either of or under the protection of the Crown, 
inhabited solely or in part by natives, on addresses from both 
the Houses of Parliament.^ On such transfer being made, the 
Governor-General in Council may undertake the government 
of the territories on the terms laid down in a schedule to the 
South Africa Act. The schedule represents the views of the 
Imperial Government on the due handling of issues affecting 
the natives of the protectorates and the Colony of Basutoland 
under direct Crown control, and it is on the whole probable 
that the experiment of providing for them in this manner w’^os 
a wise one, since otherwise it might have been more difficult to 

1 The difficulty pointed out in cd. 1, iL 978, was accepted by Nathan, South 
African ComnumumltK p> 1^5. 

® Mr. Keir Hardie vainly aiiggostod that the assent of the territory was re- 
quisite ; see House of Lords Debates, ii. 867-70 ; Commons Delates, uc. 1643 1 
See Walker, Lord de ViUiers^ pp. 446 ff. 

3315*2 X, 
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declaration with consequential relief. Gangadhar v. Ram Debandra- 
bala, 5 P. 211 ; Krishnadas v. Haricharan, 14 C. L. J, 47 ; Deo Kali 
V. Kadernathi 39 C. 704 ; Hukam Singh v.Musst Gyan Devi, 36 L C. 
95 “87 P. R. 1916; Nga Chit v. Wat Kwanan, 33 I. C. 624; Babu 
Ras V. Balaji, 1929 Nag. 71. 

B — Specific Instances. 

1. Suit for accounts. — A suit for a declaration that the defen- 
dant is liable to render accounts does not cease to be a suit for simple 
declaration merely because there is coupled with it a prayer that the 
plaintiff may be permitted to inspect the books of account ; but it 
would be otherwise if there be a prayer for injunction regarding the 
account books or property in the hands of the defendants. Manohar 
Ganesh v. Bawa Ram, 2 B. 210 ; RaghunatJuv. Gangadhar, 10 B. 60. 

2. Confirmation of possession. — A prayer for contirmation 
of possession is a consequential relief. Where a plaintiff asserting to 
be in possession sought to establish a will by setting aside an adverse 
summary order, it was held that the suit was one for declaration 
with consequential relief. Dinabandhu v. Rajamohini, 16 W. R. 213; 
Rajabala v. Radhika, 1924 Cal. 969. A prayer for confirmation of 
possession is nothing more than a prayer for possession. The proper 
value to be placed on the relief is the value of the property. Mahahir 
La V. Dulhin Raj an Kuer, 1935 Pat. 191. 

3. Injunction. — An injunction is a consequential relief and 
when a declaration and injunction are prayed for, the court- fee in 
Schedule II of Article 17 (iii) is not sufficient. Deokali Koer v. Babu 
Kader, 39 C. 704 ; King Behari v. Keshav Lai, 28 B. 567 ; a prayer 
for permanent injunction is a prayer for a conseququtial relief, Hari 
Sankar v. Kali Kumar, 32 C. 734“ 9 C. W. N. 690 ; Rai Char am v. 
Kunj Behari, 46 L C. 884 ; Rajabala v. Radhika, 1924 Cal. 969 ; 
Rahim Bat v Mariam, 34 B. 267 ; Vaiyapuri v. Ramachandra, 21 

L. W, 679 *=89 I. C. 930 = 1925 Mad. 1143 ; Abdul v. Muhammad, 
15M. 15; Srinivasa v. Srinivasa, 16 .M. 31; Vdu Gounden v. 
Kumaravelu, 20 M. 282 ; Vachami v. Vachami, 33 B. 307 ; Jageshrao 
V. Durga Prasad, 13 I. C. 408 ; Gangadhar Misra .v. Rami 
Debendrabala, 5 Pat. 21 1 = 94 I. C. 22* 1926 Pat. 249 ; Jhanda Singh 
v. Oulab Mai Bhagwan Doss, 137 1. C 240 “ 33 P. L. R. 488. If the 
prayer is only for a mere injunction, clause (iv) (d) is applicable. 
Where a plaintiff is out of possession of property, he cannot sue for 
declaration and injunction. Rathna Sabapathi v. Ramaswami, 33 

M. 452*= 5 I. C. 630-20 M. L. J. 301. See also Deiva Sikamani v- 
Subhiah, 4 I. C. 1131. In a suit for declaration of title to land a 
prayer for injunction against the defendant is a prayer for a 
consequential relief as much as a prayer for confirmation of 
possession. Dinanaihv.Ramnath^Zl C.'Li.'j. 561—34 I. C. 702. 
Where the property was in the possession of the Collector, the 
prayer for injunction against the defendant was held unnecessary 
and a simple, .prayer for .declaration was held suIBcient. R^chappa 
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enjoy just treatment, while in Basutoland the regulation of the 
old institution of the Pitso or national gathering has developed 
native seK-govemment in what is essentially a vast native 
reserve. 

The office of High Commissioner is held together with that of 
Governor-General of the Union, but, as High Commissioner, 
the officer in question is in no wise subject to ministerial control, 
though the union of the offices in the same hands is deemed a 
prudent means of securing that the Governments of the terri- 
tories shall be in cordial relations with the Union Government. 
Occasionally, as when Southern Rhodesia was still under the 
control of the High Commissioner, supervising the administra- 
tion of the Company, incidents occurred which excited comment 
in the Union on the more just and prudent exercise of the pre- 
rogative of mercy by the High Commissioner, The High Com- 
missioner still retains considerable powers as regards native 
administration in Southern Rhodesia. 


§ 10. The Amendment of the Constitution 

The power of change included in the Constitution is very wide 
indeed. It is true that it must be exercised within the limitation 
for which the Union was created, namely the creation of a 
legislative union under the Crown, but, as the Constitution is 
unitary, the right to change is as full as in Newfoundland, and 
perhaps more so than in New Zealand. This, of course, was in 
keeping with colonial practice ; the Constitutions of the Cape 
and Natal allowed of unfettered change, those of the Transvaal 
and the Orange River Colony required reservation only as a 
precaution, and, though the creation of the provincial system 
might have been expected to result in demands for greater pre- 
cision, the determination of the majority of the Delegates to the 
Convention to secure union led to the refusal to stereotype, 
S. 152 gives to Parliament the power to repeal or alter any pro- 
vision for the Act ; it imposed only a disability — now spent — on 
provisions for whose duration, as in the case of the composition 
of the Senate, a definite time limit was fixed. But changes in 
the section itself ; in ss. 33 and 34 relative to the number of 
members of the Assembly until the number of members reaches 
150 ; in s. 35 regarding the qualifications of electors of members 

L2 
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Chand v, Annund, 14 Cal. 586. But see Komhi v. Aniidi^ 13 Mad. 75. 
See commentary under para (l) supra. 

Assessment of rent. — A suit for declaration and possession or 
in the alternative for assessment of a fair and equitable rent, is a suit 
for declaration with consequential relief and falls under clause (iv) 
(c). Dhanukhdhari V. Mani, ‘6 Pat. 17 = 100 I. C. 913 = 1927 Pat. 
123. A suit for a declaration that the plaintiff is an occupancy raiyat 
and for settling a fair and equitable rent was held to be a suit for 
a declaratory decree with consequential relief. Pajruddin v. Secre- 
tary of State, 17 L C. 919 ; Trailokiya v. Secretary of State, 18 
L C. 188. 

5. Pre-emption. — A suit for pre-emption cannot contain a 
bare declaration to pre-empt. The right of pre-emption cannot be 
enforced by a mere declaratory decree as the claim for declaration 
must be followed by further relief in order that the order shall be 
effectual. Charandar v. Amirkhan, 57 I. C. 606 P. C. = 39 M. L. J. 
195. 

6. Self -acquisitions. — A suit for the mere declaration that suit 
properties are self-acquired may be instituted by the plaintiff without 
any consequential relief, Chahildas v. Ramadas, 11 Bom, L. R. 
606 = 3 LC. 257. 

7. Recovery of possession. — A suit cannot lie for a mere 
declaration of title when the plaintiff is in a position to sue for posses- 
sion. Ganapatgir v. Ganapatgtr, 3 B. 230 ; Narayana v. Sankumti, 
15 M. 255 ; Srinivasa v. Srinivasa, 16 M. 34. But in Netiram v. 
Venkatacharlu, 26 M. 450, it was held that a suit for a declaration that 
the defendants were not the lawful trustees and for the appointment of 
new trustees is not barred by reason of the fact that no consequential 
relief is claimed even if the defendants were in possession. A plaintiff 
out of possession cannot merely sue for injunction but must pray for 
possession. Kunjhehari v. Keshavlal, 28 B. 597. For a suit to be 
Wred owing to the absence of a prayer for possession, it must be 
shown that the defendant was in possession and that against him the 
plaintiff could have obtained a decree for possession. Malaiyya v. 
perumal, 36 M. 62. In Vedanayaga v. Vedammal, 27 M. 591, it 
was held that where the possession is not with the defendant but in 
oustodia legis, the plaintiff is not bound to pray for possession. 
^!V^lere a magistrate attached the property under s. 146 of the Criminal 
Procedure Code, and appointed the collector as receiver, the plaintiff 
p.eed confine his prayer only to declaration and need not seek any 
consequential relief of possession. Administrator Gemral of Bengal 
V. Bhagawancharda, 10 I. C. 531. Possession of receiver is court’s 
possession. No prayer for possession is necessary. Chintamoni y. 
Tarak, 35 I. C. 17 ; Devarajulu v. Kondammal, 1925 Mad. 427. 
So also is the possession by the Court of Wards. Jagarmath Gir v. 
Titigwusniind, 37 A. 185 = 28 I. C, 139. In Rathnasabapathi v. 

452? it was. held .tha^t a plaintiff put of possession 
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that an' alienation by the widow is not binding on the reversioners 
cannot be regarded as a “ consequential relief *’ within s. 7 (iv) (c) of 
the Court-Fees Act since both the reliefs are unconnected and indepen- 
dent of each other as the prayer for the appointment of a Receiver had 
no connection with the specific alienation sought to be set aside. The 
proper court-fee payable is for declaration under Schedule II Article 17 
(A) and for receiver under Article 17 (B)- Karuppanna Thevar v, 
Angammalf 96 I. C. 129*1926 Mad. 678*51 M. L. J. 67. But see 
Krishna Row v. Chandrabagabaif 79 I. C. 668*1924 Nag. 316c 
where the relief for the appointment of a Receiver was considered in 
the nature of consequential relief, as the relief was based on and 
connected with the relief of declaration. Where the plaintiff sues for 
.a declaration that he is the next presumptive reversioner, that the 
alienations made by the widow are not binding on the reversioners and 
that a receiver may be appointed for the management of the property, 
it has been held that the prayer regarding the appointment of a receiver 
is a consequential relief and that ad valorem fee is payable on the 
value of property. Chatarpali v. Kalap Dei, 1931 A. L. J. 837. 

1 1 . Suit by defeated claimant or decree-holder.— Where 
a defeated claimant files a regular suit under O. XXI, R. 63 C. P. C. 
the suit falls under Sch. II, Art. 17, cl. 1. But where the judgment- 
debtor is also impleaded as a defendant and possession of the property 
is prayed for against him then the fee is leviable under para iv (c) of 
this section. Chandradhan Singh v. Tipon Prosad, 43 I. C. 971 * 
3 Pat; L. J. 482. A suit by a decree-holder for a declaration to the effect 
that a gift deed and a sale deed executed by the judgment- debtor are 
fictitious and void, and the properties covered by them are capable of 
being attached in execution of his decree, is purely a declaratory 
suit without consequential relief as the prayer for declaration is implied 
in the prayer that the deeds shall be void. Hence no ad valorem 
fee is chargeable. Ram Dayal v. Baldeo Prasad, 1931 Oudh 72. 
' Where plaintiff sues for declaration that his share in certain pro- 
perty is not liable to attachment and sale in execution of a decree 
against his father, the suit is one for a mere declaration without con- 
sequential relief and ad valorem court* fee need not be paid on the 
amount due under the decree. Adeshwar Prasad v. Badami Devi, 
148 I. C 908 - 1934 Oudh 212. 

T2. Suit by landlord. — A suit by a landlord for declaration 
of title and possession or for assessment of rent is held to be a suit 
for declaration with consequential relief. Dhanukdhari v. Mani, 
6 Pat. 17 = 100 I. C. 913=1927 Pat. 123. For a converse case of a 
suit by a tenant see Ram Ekhal v. Baldeo Singh, 25 I. C. 507. 
A suit for a declaration that certain leases in respect of debulter 
property were illegal and invalid and for possession of the property 
covered by the leases is governed by s. 7 (iv) (c) and must be valued at 
the valuation of the lease-!iold interests created by the leases in 
question and not the value of the . properties . thepaselves, and the 
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THE PRINCIPLES OE IMPERIAL CONTROL 
§ 1, Gonirol ofo&r Dominion Administration 

T he control which the Imperial Government can exercise 
over the administrative actions of a Dominion Gtovemment 
is small and indirect. In the main it is clear that action in a 
Dominion can he taken only by a Ministry with the powers of 
executive action which it possesses, and that, if a Governor 
cannot find ministers willing to act in the sense desired by the 
Imperial Government, he is unable to effect their wishes. There 
are exceptions to this general position. A Governor might 
grant a pardon in defiance of ministers’ advice, or refuse to 
grant it ; he might decline to sign a land grant, where it is the 
custom to obtain his signature ; thus m Newfoxmdland, as long 
as the French treaty rights prevented settlement being unin- 
terrupted in the coastal area, the Governor was forbidden to 
sign any grant which did not contain definite reservations of 
French treaty rights. Or the Governor may refuse to sign a 
warrant for the issue of money, if there is no legal sanction for 
it, and in 1878 Sir M. Hicks-Beach was prepared to rule that 
a Governor’s duty might lead him to refuse, but in 1910 the 
Secretary of State ^ did not intervene to prevent the acting 
Governor of the Transvaal signing the warrant which authorized 
the issue to members of the Legislature of a salary which they 
had not earned, and which would not have been approved by 
the Legislative Council, had that body been asked to sanction 
it by Act of Parliament. Or the Governor may refuse his assent 
to regulations to be passed in Council,^ and tins power has been 
used from time to time as a means of delaying action imtil the 
Imperial Government has discussed the proposed regulations 
with the local Government. Or where native chiefs are con- 
cerned a Governor may decline to approve deportation or re- 

* Cf. E(mse of Lords Debaits, vi. 401 £F. 

^ Cf. Lord Minto’s refusal to sign the minute dismissing Lord DnndonaM 
from the ofSce of 6.O.C., Canada, inthont full consideration ; Skelton, Sir 
Fif/rid Lmrier, ii. 200 f. 
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9 L C. 673. But if a consequential relief as a direction to the defen- 
dant to execute a conveyance is also prayed for, then para iv (c). 
applies. Dada v. Nagesh, 23 B. 486. 

17. Compensation money. — Suit for declaration that certain 
moneys deposited as compensation under the Land Acquisition Act 
belongs to the plaintiff is one for simple declaration’ with no conse- 
quential relief as the Collector who held the amount is bound to 
pay the same to any person who is declared by the court to be legally 
entitled to same. Somu v. Vemer, 14 M. 46. 

18. Wrong demarcation by Survey Officer.— Suit for 
declaration of title to certain lands in the possession of plaintiff on the 
allegation that the same has been wrongfully excluded by the survey 
officer in demarcating his lands, is virtually a suit for possession of 
land. Chockalinga v. Achtyar, 1 M. 40. 

19. Waste by Hindu widow. — A suit by a Hindu reversio- 
ner for a declaration that certain specified transactions by a Hindu 
widow amounted to waste and for an injunction restraining her 
from wasting the estate, was held to fall within para iv (c). Kandhaiya 
V. Jagrani Kuar^ 79 I. C. 358. 

20. Suit by adopted son. — ^Where the plaintiff’s status as an 
adopted son is challenged and the suit is filed for a declaration as to 
his status and for recovery of possession it was held to fall under 
para iv (c). Ugummohan v. Lachmi, 1923 Pat. 100. 

21. Record of rights.— See s. Ill- A of the Bengal Tenancy 
Act, where it is provided that any person dissatisfied with an entry in 
the Record of Rights and which concerns a right of which he is in 
possession may file a suit for declaration of his rights. But where the 
relief is for a correction of an entry regarding his status, ad valorem fee 
is payable. Midnapur Zemindari Co. v. Secretary of State^ 44 Cal. 
352-40 1. C. 96. 

22. Suit by next friend of lunatic.— Where the wife of a 
lunatic sued as manager of her husband’s property for a declaration 
that a deed of gift executed by the lunatic, in favour of the defendant, 

’ was null and void, and for the recovery of the property conveyed by the 
■deed, it was' held as follows “ The question to be decided is whether 
■the suit is one for a declaration with consequential relief on which 
coutt-fee is payable under para iv (c) or whether it can be treated 
as a suit for possession under para (v). The suit as framed is clearly 
one for a declaration with consequential relief. It is therefore beside 
the mark to suggest that the suit might have been f named so as to ask 
for different reliefs, or in other words, that it might have been framed 
purely as a- suit for possession.” Ganga Dei v. Shekhdeo Par shad, 
47 A. 78. 

23i Suit for declaration about cheque.— Where there was 
<a' ptayer fdr ’payment of money due under a cheque or for a 
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now be deemed incompatible with the respect due to them. 
But the case was more pronounced in the Maritime Provinces, 
for there there was real reluctance to federate, which did not 
exist in Canada. The Lieutenant-Governor of Nova Scotia was 
fortunate in having a Ministry ^ which accepted federation, and 
he supported it in its refusal to allow the people a voice in their 
destiny. In New Brunswick the Ministry in 1866 was definitely 
hostile, while the Lieutenant-Governor was equally definitely 
under instructions to use his best efforts to further federation. 
When, therefore, the Legislative Council, a nominee body of no 
great status, addressed him in favour of federation, he replied 
concurring in the poHcy , though he was manifestly xmder obliga- 
tion to consult his ministers before taking any action. They, 
however, were foolish enough to resign on 13 April, opening the 
way to a dissolution and a fresh Ministry which accepted federa- 
tion. The tactics of the outgoing ministers was deplorable, but 
the provocation, if not deliberate, was great.^ On the other 
hand. Lord Carnarvon failed to induce the Governor of the Cape 
to follow this model in 1875. The Legislative Council of the 
Cape favoured federation ; so perhaps did the people, but the 
Assembly was adamant. Lord Carnarvon conceived the idea 
on 22 October 1875 ^ of suggesting that the Governor should 
dismiss the Lower House, thus achieving harmonj’' perhaps with 
the Upper and the Secretary of State. It turned out, however, 
that the Governor ^ strongly dissuaded the step as ‘ an attempt 
to turn out a Ministry supported by a large and increasing 
majority for the purpose of dissolving Parliament on a question 
of Imperial policy He recognized clearly that to dissolve he 
must substitute a new Ministry for that which he had, and he 
was dubious as to the result of an appeal, which would have 
been prejudiced in any case by the fact of his intervention, even 
afiftiiTning that he could have found a Ministry to dissolve. Lord 
Carnarvon, it is fair to say, took up the view that he assumed 
that the Ministry would wish to advise a dissolution in the 
circumstances of the case, though it must be confessed that he 
had not a vestige of ground for such a suggestion. 

1 Skelton, Sir WUfrid Laurier, i. 472; Pope, i. 35S f. 

® Pope, op. cit., i. 290 f. ; Hannay, New Brunswick, ii. 248. 

® Parh Pap,, 0, 1399, p. 27. 

* Ibid., pp. 62 ff . ; Molteno, Sir John Mdteno, ii. 40 ff. 
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and cancellation is therefore a suit in which further relief is sought. 
Where a Pardanashin lady sought a declaration that a document pur- 
ported to have been executed by Jtxer was not really executed by her 
and for cancellation thereof, the prayer for cancellation was held to be 
a substantial relief and the suit was one for a declaration with con- 
sequential relief. Tacoordeen v. Nawab SyedAli^l L A. 192 = 21 
W. R. 340 (P C.). Where the suit is for a declaration that a document 
does not affect plaintiff*s title, it is one for declaration with consequential 
relief and court-fee is payable under s. 7 (iv) (c). The relief claimed 
is really the same whether the plaint purports to ask that a document 
should be adjudged voidable and declared not to affect the plaintiff’s 
title or be set aside or cancelled. Babur ao v. Balaji Row^ 1929 Nag.- 
71 ; Khirichand v. Meghini, 5 Pat. 493 = 1926 Pat. 453 “98 I. C. 432. 
But where the plaintiff is out of possession and is in a position to 
claim a decree for possession the court in exercise of its discretion 
may pass a decree for cancellation of the instrument according to 
which if genuine the plaintiff has no title to the property. Sankarlal 
V. Samplali 34 A. 140“ 13 1. C. 19. An executant of a sale deed can- 
not obtain a declaration of his right to the property sold, unless and 
until he gets the sale deed set aside. Pannabibi v. Habiha^ 6 
I. C. 891. 

Conflict of decisions. — There is a conflict of decisions between 
the several High Courts as to the effect of s. 39 of the Specific Relief 
Act. The decisions previous to the enactment of the Specific Relief 
Act — Taccordin v. Alt Hussain, 21 W. R. 340 and Joy Naraiii v. 
Girish Chander, 22 W. R. 438 = 15 B. L, R. 170 — laid down that in 
suits to have a sale deed or a will declared a forged or fraudulent one, 
a prayer for a consequential relief of the cancellation of the instrument 
was necessary. But after s. 39 of the Specific Relief Act was enacted 
the question arose whether the prayer for a cancellation of the docu- 
ment was still necessary and whether a prayer for a simple declaration 
would not suffice. The -view of the BOMBAY High Court is that a 
prayer for a bare declaration would be sufficient. Srimant Sagaji 
Rao v. Smith, 20 B. 736, while the High Courts of MADRAS, 
PATNA and LAHORE hold the contrary view. Sarnia Mavali v* 
Minammal, 23 M. 490 ; Narayana v. Ayya Pattar, 7 M. H. C. R. 
372.; Parathayi v. Sankumahi, 15 M. 294 ; Noowoogar v. Sridar, 
45 L C. 238; Hukkum Singh v. Gyan Devi, 36 1. C. 95; Hamah 
Chand v. Jewan Mai, 35 P. R. 1914. In ALLAHABAD the 
view is taken that a suit for the cancellation of the instrument falls 
under the residuary article Sch. I Art. 1. This overrules the 
earlier decision of that court in Karam Khan v. Daryai Singh, 
5 All. 331* Their Lordships observe as follows: — “ If a sub- 
stantive relief is claimed though clothed in the garb of decla- 
ratory decree with a consequential relief, the court is entitled to 
see what is the real nature of the relief and if it is satisfied that it is 
not a mere consequential relief but a substantial relief, it. can demand 
the jooper court-fee on that relief -irrespective of the arbitrary valuation 
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completed Act duly assented to. Of these three the first method 
is now almost, if not quite, obsolete. 

When a Bill has passed the two Houses, it ought forthwith to 
be presented for the royal assent to the Governor, and no delay 
in such presentation is legitimate, though in Western Australia 
Act No. 30 of 1902 was in point of fact long held back before 
presentation to the Governor. It has been doubted whether a 
Governor should ever refuse assent, and for this may be quoted 
the British practice as laid down by Mr. Asquith on 2 March 
1911 when speaking on the Parliament Bill. But the statement 
of views there was in any case too strong, because it ignored the 
possibility of the Govenunent of the day advising the Crown 
not to assent to a Bill which had passed by some accident 
through the two Houses in an unsatisfactory form.^ The threat 
of refusal of assent was used in 1858 to secure the agreement of 
promoters to certain changes in the Victoria Station and Pimlico 
Railway Bill desired by the Government, and there seems 
nothing in the nature of things why it should not be used again 
in a similar case of a private BOl, which is not a Government 
measure. It is, of course, a different thing in the case of a 
measure actually brought forward by the Government ; to 
advise the withholding of assent would be a very strong step, 
and, though the Crown might well act on such advice, there is 
the chance that the issue would approach so closely to the point 
of a violation of the Constitution as to render the giving of such 
advice most improper. In the Dominions the power to advise 
refusal of assent no doubt equally exists, but it has been very 
little used. In 1877 ^ the Governor of New Zealand was urged by 
his Ministry not to assent to the Land Bill passed in the last 
session of Parliament, on the score that it had been introduced 
by the late Government, and, though taken up by the Ministry 
as finally passed, it contained provisions to which the Ministry 
was opposed. Lord Normanby declined to accept the advice 
given, on the score that ministers ought to have used their 
influence to secure the passage of the Bill m the form they 
desired, and his action was approved by the Secretary of State 
on 15 February 1878. But the position adopted was hardly 

1 Todd, Farh Govt,, ii. 398 ; Lowell, Qovmmmt of JSngJand, i. 26 ; Hansard, 
ser. 3, cli. 686 ff., 691 ff., 797 f. 

» Gazette, 1878, p. 912 ; Farl, Pap., 1878, A. 2, p. 14. 
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all excepting one were parties to a sale deed which was sought 
to be declared to be invalid. In was held that so far as those 
plaintiffs who were parties to the deed were concerned, if a decla- 
ration were given the result would be the same as if that deed 
were cancelled and that therefore ad valorem stamp fee must be 
paid by them. See also Kalavia v. Secretary of State^ 29 B. 19 and 
Harihar v. Shyamlal, 40 C. 615. In Ohinnammal v. Madarasa 
Rowther, 27 M. 480, which was a suit for cancellation of and delivery 
of a mortgage for Rs. 4,000 and was valued at Rs. 50 by the plaintiff 
the court held that the plaintiffs valuation should be accepted as the 
suit fell under clause iv (c). The question was considered by a Full 
Bench of the High Court of Madras in Arunachallam v. Ranga- 
swamii 38 M* 922. The whole case law on the point was reviewed 
and their Lordships laid down the law as follows : 

” In Achammal v. Achammlt 20 M. L. J. 791, it was held that 
though only a declaration was asked for, the suit was one for 
cancellation and that clause iv (c) applied. The statement in 
the judgment that an ad valorem fee was payable does not mean 
that clause iv (c) was not applicable because the fee payable in suits 
falling under this clause is ad valorem^ though under the provisions of 
the section it is computed according to the amount at which the relief 
sought is valued in the plaint. The decision in Harihar Prasad 
Singh V, Shyam Lai, 40 C. 615 is to the same effect. Following these 
authorities we are of opinion that a suit of the nature indicated in the 
reference which merely asks for a declaration is none the less a suit 
for a declaratory decree with consequential relief within the meaning 
of clause iv (c)". Thus it was held that a suit for a declaration 
that a mortgage decree is not binding on the plaintiff and for an 
injunction restraining the defendant from executing the same, is a 
suit for a declaratory decree with consequential relief within the 
meaning of s, 7 clause iv (c) of the Court- Fees Act and ad valorem, 
fee is payable on the valuation fixed in the plaint, "Where a party 
executes a document or a decree is passed against him, prima fade 
such a decree or deed is binding on him. Until it is set aside it cannot 
be treated as void. The decree therefore declaring that the deed or 
decree is not binding on the plaintiff has the effect of cancellation of 
the deed or decree. It is not a mere declaratory decree. The case 
might he different where a declaration is sought by a person who is 
not a party to the bond or the decree. In a case like that the suit 
may properly be regarded as one for declaration but in the other case 
it is more properly a suit to get rid of an already existing obliga- 
tion.” Where a plaintiff who is not a party to a deed wants a 
declaration that the deed is not binding on him or on the devaswom of 
which he is a trustee, the suit is one for declaration and not for 
oancellationk Vellora Karuppanv* Kutty Nair, 1924 Mad. 611“ 
28 L (u 118. See also the decision of the Oudh Court to the same 
elfeot m,Daya Shanker v. Mahomed Ibrahim Khan, 141 I. C. 798=* 
Ondher U6. A suit by a member of a joint Hindu Fapuly for 
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proper only on explicit instructions from the Dominion Govern- 
ment, and such withholding has been of late years very rare 
' indeed. In the case of the provinces of South Africa the matter 
has been solved by giving the power of assent to the Governor- 
General in Council only. 

There is much to be said for reservation, or its equivalent, a 
suspending clause, in preference to disallowance. Mr. Blake, ^ 
indeed, in his attack on the Canadian royal instructions, was 
strongly in favour of the rule that legislation should be com- 
pleted in Canada by the assent of the Governor-General, leaving 
the Imperial Government to secure disallowance and eliminat- 
ing the Governor-General as a factor in the dispute. His repre- 
sentations were accepted only to the extent that it was agreed 
to omit from the royal instructions any references to classes of 
Bills to be reserved by the Governor-General, but this, it whs 
explained, was not to imply any abandonment of the right of 
reservation when deemed suitable, and as late as 1886 this form 
of intervention occurred. But the Canadian form of dealing 
with Bills which else might have to be reserved, is to insert 
a clause providing that they shall not come into effect unless 
brought into operation by proclamation, with the result that, 
if the Imperial Government dissents, no proclamation is issued. 
This happened as regards the Dominion Copyright Act of 1889, 
part XV on load-lines of the Gunada Shipping Act^ and c. 57 of 
the Acts of 1910 dealing with the control of cable rates, w’^hich 
was to be dependent on the passing of legislation by the 
Imperial Parliament to the same effect. 

In the case of the Commonwealth the same rule of not laying 
down any detailed instructions was adopted, following the pre- 
cedent of Canada since 1878, but, though the model of these two 
Dominions was applied to the case of New Zealand when that 
Dominion was formally given the style of Dominion of New 
Zealand in 1907, it was not adopted in 1909 on the creation of 
the Union of South Africa.^ In the royal instructions in that 
case the Governor-General is forbidden to assent to any Bill 
which he has been specially mstruoted by the Secretary of State 
to reserve, and is directed to take special care not to assent to 

^ Canada Sess, Fap*, 1877, No. 13# 

® Ccmmom ix. 1636 f. ; Lords Dd),, ii. 761, 863 f. ; 776 (Lord Curzon), 

794 (Lord Lansdowne), 789 f. (Archbishop of Canterbuiy). 
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of property were not valid and binding as against their share and for 
partition and possession of their share in those and other plaint pro- 
perties. -The plaint properties were the joint properties of the plaintiffs 
and the 1st defendant who was the family manager. The alienations 
in question were made by the 1st defendant not only as manager but 
also as the guardian of the plaintiffs. It was held that the suit 
though iaform one for a declaration, was really one for setting aside 
or for cancellation of the sale deed to which the plaintiffs were parties 
and which prima facie^ bound them, and must be valued as such 
for purpose of court-fee and jurisdiction. It was further 
observed as follows “ These alienations were made by the father 
of the plaintiffs not only as the manager of a joint Hindu family 
but also as their guardian. * * The minors are parties to these 
alienations which are prima facie, binding on them. The power of a 
Hindu father may be more or may be less than the power of a 
guardian to bind the minors, but unless it can be established that the 
alienations were for unnecessary or illegal purposes the alienations 
axe prima facie good. Subha Goundan v. Krishnamachari, 45 M, 449. 
In Uni V. Kuchiamma, 14 M. 26, the document was not executed by 
the plaintiffs or by any person under whom they claimed. Kamaraju 
V. Gunnaya, 45 M.L.J. 240, was not a case of court-fee. * Acham- 
tnal V. Achammal, 20 M.L.J. 791, is a case very similar to the present, 
where all the plaintiffs but one were parties to the deed through their 
mother as guardian and it was held that a suit in which the plaintiffs 
s^k for a declaration that a Jenm sale deed of the suit properties was 
iiot valid and binding on their tarwad must be treated as a suit for the 
cancellation of the deed and an ad valorem fee was requisite. Fur- 
ther, it was held that the application of any particular clause of s. 7 
must depend on the substance of the claim and not on the mere words 
used in the plaint. In 1922 by Madras Act V of that year a further 
clause iv-A was added to s. 7 whereby in a suit for cancellation of a 
document securing property having a money value the amount or 
value of the property for which the document was executed is declared 
to be the amount on which ad valorem court-fee is to be paid. See 
also Logan Bart Kuer v. Khakhan Sing, 43 I. C. 962—3 P. L. J. 92, 
In Arunachalam Chetty v. Rangaswami Pillai, 38 Mad. 932 (F. B.), 
i’t was held that a suit for a declaration that a decree or a document is 
not binding ' is a suit under sub-clause 4 (c) and must be stamped 
ad valorem. The plaint must be construed as a plaint for cancellation 
or avoidance of these alienations to which the minors were parties and 
which printa facie bind them.” V. N> Alagar Aiyangar v. Srinivasa 
Aiyangar 50 M. L. J. 406. 

But see the later decision in Veeraraghavalu v. Srinivasalu, 1928 
Mad. 816, where it was held that the minor need not set aside the sale 
deed and could sue for possession ignoring it altogether. This decision 
however, has been practically dissented from in a later case, 
Doraiswami Reddiyar v. Thangavelu Mudaliar, 1929 Mad. 668, 
where . it was held that a suit for < declaration that a release 
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in Our name to such Bill unless the same shall be repugnant to the 
law of England, or inconsistent with any obligations imposed upon 
Us by Treaty. But he is to transmit to Us, by the earliest oppor- 
tunity, the Bill so assented to with his reasons for assenting thereto. 

In the case of the Australian States the same general list is 
given, but nos. 4 and 6 disappear, as the question of customs 
and of defence are removed from State control, and no. 3 refers 
merely to currency, for the States cannot normal!}- sanction 
the issue of paper currency. Moreover the proviso is prefaced 
by the further clause, ‘ Unless he shall previously have obtained 
Our instructions upon such Bill through one of Our Principal 
Secretaries of State, or In the case of Southern Rhodesia there 
is omitted no. 6 regarding interference with the Imperial forces, 
presumably because such forces are not in fact stationed in the 
Colony, and there has disappeared the authority to assent in 
case of urgent necessity, doubtless by reason of telegraphic 
facilities, and the fact that the alternatives of receiving prior 
instructions from the Secretary of State, or of the insertion of 
a suspending clause, are quite adequate. In the Maltese 
instructions the prohibition against interfering with Imperial 
matters is wider, and apphes to ‘ any law w^hich appears to him 
to relate to or anywise affect any reserved matter within the 
meaning of the Malta Constitution Letters Patent, 1921 while 
no reference is made to currency, which is not within the 
powers of the Legislature. In tins case also urgency is not 
a ground for assent. 

Of the old letters patent, now superseded by Union, those of 
the Cape agreed with the Newfoundland list, while in the case 
of Natal was added a clause (8), ‘ any Bill w’hereby persons not 
of European race or descent may be subjected or made liable to 
any disabilities or restrictions to which persons not of European 
birth or descent are not also subjected or made liable Urgency 
was permitted as a ground for assent, the proviso following the 
form of that in the case of the Australian States. In the 
Transvaal and the Orange River Colony the clause ^ regarding 
withholding assent from Bills differentially affecting non- 
Europeans was strengthened by being inserted in the letters 
patent constituting the Legislature, thus rendering any Bill 
violating the prohibition utterly null and void, whereas under 
^ Letters Patent, 6 Dec. 1906, s. 49 ; 5 June 1907, 8. 51. 
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Dei V. Sukhdeo Prasad, 47 AIL 78-1924 AIL 612* Where the 
plaintiff asks for a declaration as his Erst relief and possession as a, 
second relief, it must be taken that in the opinion of the plaintiff or 
at least his legal adviser the declaration is a necessary relief. Tula 
Ram V. Dwarka Das, 50 AIL 610 — 1928 All. 248. Where the 
plaintiff alleged the defendant had vacated his office as a Mahant of a 
Math by marrying and that he had succeeded to that office by virtue 
of his being a chela of a former Mahant and was entitled to get posses- 
sion of all the properties, and sued for declaration of his title and for 
possession of the properties of the Math, it was held that the plaintiff 
before he could get possession ought to obtain a declaration in his 
favour that the defendant had vacated the office of Mahant and that he 
had succeeded to that office and that it was a suit for declaration with 
consequential relief and not merely a suit for possession with incidental 
preliminary determination of title and therefore court-fee was payable 
under s. 7 cl. (iv) (c) and not under cl. (v), Ram Bhusan Das v. 
Bachu Rat, 152 I. C. 1003 = 1934 Pat. 641. The NAGPUR and 
RANGOON courts also seem to be of the same view. Babuappa v, 
Ramchandra, 1929 Nag. 276 and Maung Shein v. Ma Lon Ton, 
9 Rang. 401. According to the Oudh Court, if the principal relief 
claimed is one for possession and the relief for declaration is merely 
ancillary to it, it is enough to pay court-fee on the relief for possession. 
On the other hand, if the principal relief is for declaration and the 
plaintiff’s right to possession depends upon his being entitled to the 
declaration, then the relief for possession must be regarded as a con- 
sequential relief and the court-fee would be payable according to the 
amount at which the relief sought is valued in the plaint or the memo- 
randum of appeal. DeoraJ v. Kunj Bihari, 5 Luck. 474-124 I, C. 
420 — 1930 Oudh 104 relied on in Mt Shaker Bano Begamy, Raj 
Bahadur Singh, 1933 Oudh 505, But see the earlier decisions of the 
court on the point in Sarju v. Sheoraj, 1926 Oudh 380-94 1. C. 
179; Awadhraj Singh v. Dharamraji Kuor, 1929 Oudh 4191; 
Afzal Husain v. Shafigunnissa, 1930 Oudh 368-126 1. C. 688. 
The anomaly of valuing such a suit arbitrarily or at less 
than the value of a suit for possession alone is well stated in 
Ram Sekhar Prasad v. Sheonandan Dubey, 2 Pat. 198-1923 Pat, 
137. “ Apart from authority it is also quite clear that the inter- 
pretation put by the appellants on section 7 (iv) (c) cannot be accepted; 
lor if pushed to its logical conclusion it would lead to manifest ab- 
surdities. It is submitted that a suit for declaration of title and 
recovery of possession is a suit for declaration with consequential 
relief. If the section is to be literally construed, then while a plaintiff 
suing simply for possession would under sec. 7 (i?) have to pay ad 
valorem fees on the value of the property, he would by joining a 
prayer for declaration pay an ad valorem fee on whatever smaller value 
he chose to put upon the consequential relief ”, In CALCUTTA and 
MADRAS such a suit has to be valued as a suit for possession 
at toa tunes the revenue, Radha Kant Saha Dd>eudra Nara^MM. 
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Rates Tribunal under the Bailwaya Act, 1921. The right to give 
instructions, of course, exists in Northern Ireland, and is 
imported into the case of the Irish Free State by the allusion to 
the Canadian practice, which is to govern the action as to 
assent, withholding assent, or reservation of Free State Bills. 
Instructions were also referred to in the constitutions of the 
Transvaal, Orange River Colony, Cape, and Natal, while, as 
we have seen, in the two former actual rules were laid down in 
the letters patent themselves requiring reservation. 

There is a curious exception in the case of the Commonwealth. 
The provision in s. 58 is, ' When a proposed law passed by both 
Houses of Parliament is presented to the Governor-General for 
the Queen’s assent, he shall declare, according to his discretion, 
but subject to this Constitution, that he assents in the Queen’s 
name, or that he withholds assent, or that he reserves the law 
for the Queen’s pleasure On this has been based the argument 
that the Governor-General must use his discretion subject to 
the Constitution, which introduces responsible government, and 
thus indicates that he is to act on ministerial advice in the usual 
way. This is plainly wrong, and indeed renders the reference to 
discretion ludicrous. The words ' subject to this Constitution ’ 
have a perfectly plain meaning ; the}" allude to the fact that 
under s. 74 of the Constitution proposed laws diminishing the 
right of appeal to the Privy Council must be reserved. The 
discretion left is not a personal discretion ; it is that of the 
representative of the Crown, and it is clear that the only proper 
use of the discretion is to reserve Bills in accordance with the 
advice of the Ministry or of the Secretary of State.^ Either 
course is perfectly proper ; the Ministry are excellent judges of 
whether it is right that a Bill should receive the approval of the 
Imperial Government, and that Government has full authority 
to protect itself. In the one case of reservation, save as regards 
merchant shipping under the Merchant Shipping Act, 1894, that 

^ Contrast Todd, Pari. Government in the Colonies {<;d, 2), p. ISO. The de- 
cision of the Imperial Conference of 1026 (Part Vni, chap, iii, § 8) to deprive 
Gk)vernors-General of representation of British interests cannot operate without 
legislation in this regard, as the power to reserve is statutoi}% and is much more 
convenient than disallowance, which conceivably (e. g. in the (tase of a Seces- 
sion BiU) might bo necessary ; in the Irish Free State only reservation is 
possible (Const. Art. 41). Mr. Baldwin in the Commons (25 Nov. 1926) stated 
that no change in this regard waa contemplated. 

3315.2 ^ 
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sented from in Mar oof Sahib v. Ayyakannu Naicker, 41 L, W. 562 
referred to above by Venkatasubba Rao, J., who observes that the view 
of Jackson, J., in the above case seems to be based more upon some 
principle of natural justice than upon any provision of the Court- Fees 
Act and holds that suits for possession of land are in terms 
governed by s. 7 (v) and the fact that the melwaram right is not 
in dispute makes no difference. In Venkata Lai v. Kasaldasu, 
1931 Mad. 24*33 L. W. 206*130 1. C. 449 the beneficiaries of a 
trust sued for possession of properties sold, mortgaged and leased by 
the trustees. The plaintiffs alleged the alienation to be not binding, 
on the trust and attempted to pay a fixed cou^t-fee of Rs. 100 under 
Schedule II Article 17-B. The report does not show that there was a 
prayer for a declaration also, but it seems to have been assumed that 
there was. - The lower court held the suit came within clause iv (c). 
proviso and ordered the suit to be valued at half the market value.- 
The plaintiffs having preferred a revision petition to the High Court, 
it Was held that the value under clause iv (c) was only half of ten 
times the revenue and not half the market value. His Lordship was, 
however, of opinion that the suit could be valued under clause v, and 
observies : “ The only alternative, so far as I can see, would be to 
bring the whole subject-matter under paragraph (v), but inasmuch as 
this would entail upon the plaintiffs a heavier court-fee than that 
already imposed upon them, it is unnecessary to consider ' this ‘ 
alternative 

Other suits falling under the clause.— Where a person 
left a will in favour of a lady describing her as his wife which status of 
wife was later on disputed by the reversioners to his estate who 
brought a suit for a declaration that his will is null and void and that 
the lady is not the widow of the deceased it was held that as the will^ 
had become operative after the testator’s death, the plaintiff could not 
ask for a mere declaration but must also ask for the cancellation of 
the will. Hukkam Singh v. Gyan Devi, 36 C. 95. The question 
whether a plaintiff must sue for cancellation of a document under i 
which defendant in possession claims, depends upon whether the onus 
of proving the circumstances establishing its invalidity’ lies upon him, 
of - whether it lies upon the defendant to prove circumstances' 
establishing its validity. Andappa v. Tottappd, 33 1. C. 441. Where 
the ffrst relief in a suit relates to a declaration as to the general title 
of the plaintiff to all the properties she inherited and the second to set' 
aside a particular deed of transfer in respect of a particular property' 
inherited by her, it was held that the reliefs were not co-exten- 
sive but were separate and necessary reliefs and ad valorem 
court-fee must be paid in respect of both the reliefs as be-' 
ing for a declaratory decree with consequential relief. Khiri 
Chand V. Musst Meghni, 5 Pat. 496*1926 Pat. 453. A suit for", 
a declaration that a registered deed does not affect the plaintiffs 
title is one clearly under s. 39 of the Specific Relief Act and such* 
a •suit..for.a.4eclaratory. decree with, consiequential. relfefc 
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assumption of a power to send u Bill home without oxprr'.-drj:: 
assent or dissent for the piirpo>e of royal a,s.-ent in Eiitii uid. In 
point of fact the practicft in the Colony is to nse 
clauses as in the Acts (c. 4) of I0o5 and (o. 1) of IlKai re'jrardintjf 
foreign fishing-vessels, of which the former wa- allowcfd to craiie 
into operation by the frnpmal Government, tia^ latter nf)t. It 
was noteworthy as it ermtained a reference to its coming into 
effect when ratified by the King in Coiimai, po->-ib!y an allndon 
to the power of the Crown in CoMUci! to adopt a lo(\4l Act ii< 
Imperial legislation under the autliority of the Act of iNlh 
regarding the control of the fi>heik‘S of Xt^wfoundlind. It is 
clear that there is no limit of time to bringing into elfeet Acts 
containing siispemling clauses, unless iiideed the time is speci- 
fied in these clauses ; similarly in the Maritime Provinces of 
Canada before federation, when restn’vation was in use, assent 
could bo signified without Unlit of date. It is intere>ting to 
note that the phraseology of the older royal instructions, when- 
ever given, merely provides as a normal rule that the Governor 
shall not assent to certain classes of Bills, without specifying 
that ho is to reserve the Bills in question, tlioiigh by constitu- 
tional usage this is what he does. Express instructions to 
reserv'e any Bills wdiich he is required by the Crown to reserve 
are given, however, in the Government c*f Ireland Act to the 
head of the Government of Northern Ireland, 

Occasional instances of suspending clauses or reservation or 
confirmation by Order in Council are alluded to as necessary in 
other Imperial Acts in addition to Constitution Acts. Thus 
legislation regarding the coasting trade under s. 735 of the 
Merchant Shipphig Act, 1804, must contain a suspending clause 
and must be confirmed by Order in Council as a condition of its 
validity, and legislation under s. 73fi of the same x\ct requires 
a suspending clause. Under the Colonial Courts oj AdmirtrUt/ 
Act, 1890, Dominion legislation requirCvS either a suspentling 
clause, or reservation, or the previous sanction of the Ad- 
miralty. Reservation is naturally appropriate in the case of 
shipping Bills apart from the legal necessities under the Act of 
1894, as they are measures necessarily falling under the pro- 
visions of the instructions regarding the reservation of Bills of 
imi)ortancc affecting the trade and shipping of the United 
Kingdom, and this mode of procedure facilitates calm discus- 
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is to be taken despite anything to the contrary in the plaint as the 
value for purposes of jurisdiction. Ghulam Haider v, Bishamhar 
DaSi 140 1. C, 73 =* 33 P. L. R, 458.“ See also Annapurnayya v. 
Nagaratnamma, 1926 Mad. 591. The plaintiff must put down 
one single and entire sum as representing the value of the total 
reliefs sought by him. He cannot put one value for purposes 
of court-fee and another for purposes of jurisdiction. Basanta 
Kumari Debya v. Nalini Nath Bhattacharjee, 57 C. L. J. 465; 
In the matter of Kalipada Mukharjee, 58 Cal. 281 = 1930 Cal. 
686“34C. W. N. 870. There is no direct authority for the court 
to interfere with the valuation set up by the plaintiff. But if the 
plaintiff makes an absurd and outrageous misrepresentation as to the 
value of his suit under paragraph iv (c) or {d], in order to have it tried 
by some particular court, the court can interfere with the valuation by 
invoking its powers under section 151 Civil Procedure Code. Rajen- 
dra V. Baku Rani, 107 L C. 330*1928 Oudh 260. See also Bara 
Mall V. Tulsi Ram, 107 I. C. 609; Sunderahai v. Collector oj 
Belgaum, 43 B. 376 = 52 1. C. 897; Tula Ram v. Dwarka Das, 
50 A. 610=1928 All. 248; Maung Noe v. Maung Kha Pu, 142 
I. C. 705 = 1933 Rang. 40. In a suit for declaration with conse' 
quential relief, plaintiff is entitled to place any value on the suit 
and the value for purposes of court fee and jurisdiction is the value 
of the relief ; but the defendant is entitled to take objection to the 
valuation given in the plaint, both as affecting the question of 
jurisdiction and as affecting the question of court-fee. When such 
objection is taken, the Court is obliged to enter into the question of 
whether the value is correct. Krityanand Singh v. Dinu Manjhi, 
149 I. C. 109 = 1934 Pat. 234. See also Mt, Zahur Bibi v. Sherif- 
uddin Khan, 1935 Pat. 68. On this point see the Full Bench decision of 
the Calcutta High Court in 61 Cal. 796 cited fully under Clause iv— 
general. It cannot be laid down as a universal rule that in all cases where 
the plaintiff sues for a declaration that he is the owner of the property 
in dispute and that it is not liable to be attached in execution of the 
decree of the opposite party and for an injunction, he will have tc 
pay an ad valorem Court-fee on the value of the property. Mt Zahui 
Bibi V. Sherifuddin Khan, 1935 Pat. 68. 

In a suit for cancellation of a morgage bond for several thousands 
of rupees the plaintiff put the valuation as Rs. 50 ; it was held thai 
the High Court had no powers to revise the valuation and that its 
power to do so is limited to cases provided for by s. 9. which relates 
to profits arising from lands, houses, etc. Chinnamal v. MadarsG 
Rowther, 27 M. 480 = 14 M. L. J. 343. But this decision is no longei 
correct after the enactment of paragraph iv- A in Madnis. As to hov 
plaints for declaration with consequential reliefs should be valued, se< 
Ayimuddin v. Kadira Rowther, 43 I. C. 995 ; Chdasami v. Chela' 
sami, 24 M. L. J. 233 and as regards suits for bare declaration, se< 
the observation of Wallace, J., in Veeramma v. Butohiah^ 50 M 
646-1927 , Mad. 563. 



CHAP. I] PRINCIPLES OF mPERIAL CONTROL 759 

infringed the security on the faith of which investors lent their 
money to the Government w'ould properly be disallowed, and 
the pressure of financial opinion is sufficiently strong to render 
it quite possible that a Bill so offending w^ould be disallowed if 
the Governor did carelessly assent to it. But the probability 
of any Dominion thus breaking faith is negligible, and Queens- 
land’s experience in finding borrowing precluded until she modi- 
fied her confiscatory land legislation is not such as to encourage 
further movements in this direction, unless indeed the electorate 
loses its head altogether. The Canadian Pi-ovinces are unable 
to have their stocks listed as trustee securities simply because 
the Imperial Government has not the power of disallowance, 
and Tvdll not accept the suggestion that the Dominion Govern- 
ment might give an assurance that it w^ould disallow on the 
request of the Imperial Government. 

The power of disallowance is given formally in the case of all 
the Dominions, States, and Colonies, save the Irish Free State 
and Northern Ireland, though on the model of Canada the 
former should be subject to the ordinary rule. In the latter 
case it is clear that the fact that the Legislature can be over- 
ridden by Imperial Act, and that its powers are purely local, 
renders disallowance needless. The time allowed is two j'ears 
from the date of receipt of the Act by the Secretary of State in 
the case of Canada, ^ New Zealand,^ the Australian vStates,^ and, 
formerly, the Cape and Natal ; in the case of the Common- 
wealth^ and the Union,® Malta, and Southern Rhodesia the 
period of a year only dates from the time of assent, a reflex of 
the easier communications of the present day ; the same point 
■was taken for reckoning the two-year period adopted in the 
Transvaal and Orange River Colony constitutions. In New- 
foundland the period is wholly undetermined, but the custom in 
the Maritime Provinces before federation, and in that of New- 
foundland, is disallowance within two years of receipt ; in all 
cases the form of disallowance is by Order in Council. More- 
over, disallowance must be complete ; even in the case of the 
Crown Colonies ® partial disallowance, which may be possible, 

1 30 Viet. c. 3, s. 56. ^ 15 & 16 Viet. c. 72, s. 58. 

® 5 & 6 Viet, c, 76. ^ Const, s. 59. ® 9 Edw. VII. e. 9, s. 65. 

® A limit of time thus exists in the Leeward Islands, 34 & 35 Viet. c. 107 ; 
in Jamaiea, and a few other eases. 
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s. 7 cL iv (c). Where the suit was for a declaration that the decree 
obtained by the defendant decree-holder against the plaintiff was not 
binding and that the plaintiff was not properly represented in the suit 
and that the decree is a fraudulent one and the plaintiff prayed for 
possession of the properties also, and valued the suit at Hs, 9,000 the 
value of the property while the decree debt was for Rs. 22,000 it was 
held by the Calcutta High Court in Ganesh v. Sarada, 19 C. W. N, 
895, following the Privy Council decision of Phul Kumari v. Ghavi 
Shyam^ 35 C. 202, that the value of the action must mean the value 
to the plaintiff and that the suit was properly valued. See also 
Vmkata Narasimharaju v. Chandrayyat 53 M. L. J. 267 = 105 I, C. 
171 = 1927 Mad. 825. Where a decree was obtained by 1st 
defendant against 2nd defendant and the plaintiff claimed that it 
was collusive and fraudulent and obtained with a view to defeat 
his claim under his decree by rateable distribution, it was held that 
the prayer for declaration included virtually a prayer to set aside 
the decree and ad valorem court-fee must be paid on the amount 
of the decree sought to be set aside. Paiidarinath Krishna v. 
Maroti Ganesh^ 1933 Nag. 214. It is submitted that the 
decision may well be reconsidered. Where the plaintiff sued for 
a declaration that a decree obtained against him by the 1st 
defendant was not valid and binding on him and for recovery of pos- 
session of the properties covered by the decree, it was held that the 
main relief was recovery of possession and that it could therefore be 
said to fall within s. 7 cl. (v). Venkatasiva Rao v. V enkatanarasimha 
Satyanarayanamurty, 119 M. L. J. 764=1932 Mad. 

605. Where the plaintiff prays for a simple declaration that the pre- 
vious decree is not in any way binding upon him and is altogether 
void and ineffectual, his suit is one for obtaining a declaratory decree 
only and falls under Art. 17 (3). Sri Krishnachandra v. Mahahir 
Prasad, 1933 A. L, J. 673 = 1933 All. 488 (F. B.). Where in 
a suit for partition a consent decree is passed, but subsequently a 
suit is filed for setting aside ihe decree, a prayer for partition or for 
possession would be unnecessary and court-fee of Rs. 15 for setting 
aside the decree alone need be paid. Ratanchand Rewachand v. 
Anandbai, 1933 Sind 53. Where a person sues for a declaration 
that an ex parte mortgage decree is null and void as against the 
plaintiff and for an injunction to stay the further progress of the case 
and the execution of the mortgage decree until the decision of the suit, 
the suit is plainly a suit for a declaration plus a consequential relief by 
injunction, as the question of court-fees must be decid^ in accordance 
with the prayer which is made in the plaint. If in such a suit, the 
value for the purpose of jurisdiction has been fixed at a certain 
amount, the valuation for the purpose of court- fees must be fixed at 
the same amount. Bam Min Thwe v. C. R. M. C. Chettyar Firm, 
150 I. C. 1030-1934 Rang. 152. 

'Where the plaintiflPs object in briiigipg declaratory suit is to 
pf ^ decree passed aghast hi^i ip ^ auH, whether thfl 
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whole history of the control exercised by the Imperial Govern- 
ment and Parliament over the Dominions ; commencing with 
a wide degree of supervision from a superior standpoint, some- 
times with scant regard for colonial susceptibilities, it has 
gradually been transformed into co-operation on a footing which 
steadily approaches more closely to the ideal of a Common- 
wealth of equal nations. It is, however, right to point out that 
this ideal is not yet actual ; the process of attaining autonomy 
is yet incomplete, and indeed must be incomplete, until the 
Dominions have both the strength and the will to accept a real 
position of equality. 

In the case of Malta and Northern Ireland the status of self- 
government is markedly limited by special considerations which 
require distinct treatment. Southern Rhodesia, though also 
limited in authority, differs fundamentally from these two cases 
in that the restrictions on her power are clearly in themselves 
transitory,^ and not intended permanently to be retained. It 
does not seem probable, on the other hand, that any funda- 
mental change can be brought about in regard either to Malta 
or to Northern Ireland. 

§ 4. Bills affecting the Governor^ the Prerogative, and the 
Constitution 

The solemn insertion of the prohibition to assent to a Bill for 
a grant to himself in the royal instructions suggests a reflection 
on the integrity of officers of the Crown, which is nowise de- 
served. It has its origin in days when Governors could manage 
subservient Legislatures, and possibly is justified in the constitu- 
tions of the Crown Colonies even now.^ The only case of its 
importance in Colonies under responsible government dates 
back to 1867-8, when the Assembly of Victoria sought to reward 
the Governor who had fought with them, as they held, against 
the tyranny of the Council, and had for his pains been recalled 
by a harsh Government, to which the Council appeared to 
possess the majesty of the House of Lords. Much more to 
the point is the prohibition in the Act of 1907 regarding the 

1 That as regards railway rates in effect became minimal under the scheme 
agreed upon in 1926 by the Imperial Government ; Railways Act, 1926. 

2 It is adopted for Papua by the Commonwealth Pajpm Act, 1905, 
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to provide for additional revenue and that no attempt was made “ to 
revise the Act so as to reconcile conflicting decisions or to settle 
controversial questions Consequently no special principle underlies 
the enactmenu except that its sole aim was to enhance the fees payable, 
in a certain classes of suits with a view to more income. This is in 
short an extension of the underlying principle in the Madras proviso 
to para iv (c) whereby the discretion given to plaintiff to value his 
suit as he chose was restricted and a minimum valuation was fixed in 
the class of suits specified in the proviso. 

2. Scope. — The paragraph consists of two parts, the first part 
setting out the nature of the suits contemplated by the paragraph and 
the second part laying down definite rules for the computation of the 
value of such suits. The class of suits referred to are (1) those for 
the cancellation of a decree for {a) money or (6) other property having 
a money value and (2) other document securing {a) money or (6) other 
property having money value. These suits have to be valued 
according to the value of the subject-matter of the suit. Section 7 
paragraph iv-A is not exhaustive. It applies only to specified classes 
of cases. Where the decree that is sought to be set aside is itself a 
declaratory decree or is not one for money or for other property 
having money value or the document sought to be cancelled is about 
property which has no money value, this paragraph could not apply. In 
such cases it is either Schedule II Article 17-A or s, 7 iv (c) that applies. 

3. Application. — It need hardly be observed that but for the 
enactment of this paragraph, the general provision applicable to all 
suits for cancellation of decrees and documents is paragraph iv (c). As 
a matter of' fact, clause (c) is applied to such suits in other Provinces 
and was also applied by the Madras High Court also prior to 1922 
when paragraph iv-A was embodied in the Act. In the case of suits 
falling under iv-A, that paragraph alone has to be applied. Alagar 
Ayyangar v. Srinivasa Ayyangar, 50 M. L, J. 406 ; Venkata- 
fiarasintha Raju v. .Chandrayya^ 53 M. L. J. 267. In re Lahshmi 
Amtnalj 49 M. L. J. 608, is a suit by a vendee for a cancella- 
tion of a deed of purchase of land for Rs. 2,000, wherein Rs. 1,000 
was paid and a mortgage deed was executed for the balance 
of sale consideration. The suit was for (l) the cancellation of 
the sale deed, (2) the cancellation of the mortgage deed and (3) 
the recovery of Rs. 1,000 cash paid as sale consideration. It was 
held that para. iv-A applied and the suit should be valued at Rs- 2,000 
the value of the property. Where the plaintiff sued for a declaration 
that a decree obtained against him by the 1st defendant was not valid 
and binding on him and for recovery of possession of the properties 
covered by decree, alleging that he was a minor when the prior suit 
was brought by the 1st defendant and that he was not properly repre- 
sented in that suit, it was held that the suit was for cancellation of the 
decree and was governed by s. 7 cl. iv-A and not by s, 7 cl. (iv) (c). 
Venkatasiva Rao v. Venkatanarasimha Satyanarayanamurthyt 
139 1. C. 317 *“63 M. L, J, 764“* 1932 Mad. 605. The observation 
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which action should be taken only in accordance with Imperial 
agreement, which was accorded, reluctantly or not, in the case 
of New Zealand as well as of the Irish Free State, and, of course, 
in that of the Union of South Africa. 

As regards judicial matters the prerogative to grant special 
leave to appeal cannot be successfully restricted save by Im- 
perial Act, and it has been so limited for the Commonwealth 
and the Union alone. It was clearly intimated to C^anada in 
1875 ^ that any attempt to take aw'ay the prerogative when 
creating the Supreme Court would result in the reservation 
and probable lapse of the Bill, w’hich therefoie was framed to 
save the right. When in 1889 ^ the right in regard to criminal 
cases was taken away by Dominion statute, it was done with 
the consent of the Imperial Government, but the attempt was, 
as repeatedly pointed out by the writer and as now ruled by 
the Privy Council, invalid as contrary to the express terms of 
the Judicial Committee Act^ 1844. The attempt of Victoria to 
increase to £1,000 ^ the limit of appealable cases w^as not inter- 
fered with, but that was due to the fact that the Imperial Order 
in Council being made under the authority of the Act of 1844 
was held to override the statute. 

There are objections from the point of view of the Imperial 
Government to needless regulation of prerogative matters by 
statute. Thus the Natal Act conferring responsible government 
was amended by desire of the Government to refrain from 
creating the office of Governor, as being a matter of prerogative. 
But since 1910^ various Acts providing for the authority of the 
deputies of the Governors have been allowed, as there was doubt 
whether deputies could exercise without statutory authority 
the statutory powers of the Governor in cases w’here deputies 
were appointed merely under the prerogative, and not as in the 
federations and the Union under statute. The Dominion of 
Canada in its dealings with the Provinces has shown similar 

^ 38 Viet. c. 11, s. 47 {Rev. Stat, 1906, c. 139, s. 59) ,* Norton, Nineteenth 
Century, July 1879, p. 173. 

® See Crinimal Code of Canada, s. 1025 ; Nadan v. The King (1926), 42 
T. L. R. 356. I cannot conceive how the Privy Council took so long to recognize 
a fact so clear, once attention was called by me to it. 

® Supreme Court Act, 1890. 

^ Contrast South Australia GouncU Deh., 1906, Sess. 2, p. 141 ; A 55 . Dei., 
1906, Sess. 1, p. 191 ; Keith, Imperial Unity and the Dominhns, pp. 71-3. 



112 


THE COURT-FEES ACT 


[sec. 


be declared to be a forgery cannot come under cl. (iv-A) as the 
plaintiff cannot be said to be a party to it and need not get it cancelled 
or set aside. Nagabhushanam v. Venkatappayya, 68 M. L. J. 95*= 
41 L. W. 90 * 1933 Mad. 203. 

A previous suit for possession of properties with past and future 
mesne profits and in the alternative for maintenance and past 
maintenance was compromised and a decree was passed in terms of 
the compromise. By this compromise, the plaintiffs withdrew their 
claim in respect of the immoveable properties and got a decree for 
maintenance. It was recited in the compromise that the claim for 
arrears of maintenance had been satisfied. The plaintiffs then 
brought a suit to set aside the compromise and the decree passed in 
the previous suit. It was held that the effect of setting aside the 
compromise decree would be that the suit, which had been withdrawn 
and in respect of which full court-fee on the value of the property had 
been paid, would have to be proceeded with, and the setting aside 
of that decree would not by itself give any property to the plaintiffs 
but would only give them the right to prosecute a suit which, 
according to them, had been terminated in a manner which is not 
binding on them, and that, therefore, the proper court-fee payable was 
that payable under Article 17-A of Schedule II of the Court- Fees 
Act as amended by Madras Act V of 1922 and not under s. 7 
paragraph iv-A. Their Lordships further observed “ It is difficult to 
see how the compromise decree which is sought to be set aside secures 
to the plaintiffs anything except the maintenance awarded. .It does 
not secure them any immoveable property. The effect of setting 
aside the compromise decree will be that the suit which has been 
withdrawn and in respect of which full court-fee on the value of the 
property has been paid would have to be proceeded with and it is 
clear that the setting aside of the compromise decree would not by 
itself give any propety to the plaintiffs but would only give them the 
right to prosecute a suit which according to them has been terminated 
in a manner which is not binding on them owing to fraud and other 
circumstances set out in the present plaint, * * * * 'VV’e think 
the proper court-fee is that payable under schedule II article 17-A of 
the Court-Fees Act, as amended by Madras Act V of 1922. Rani 
Kalandai Pandichi v, Indran Ramaswami Pandia Thalavan, 55 
M. L. J. 345. 

Suit for cancellation and recovery of possession.— 

Where a prayer for declaration and cancellation is coupled with any 
other relief as for possession, what is the court-fee payable ? It was 
held in Arunachellam v. Rangaswami, 38 M. 922, that where the suit 
for declaration fell within any other class of suits specified in s. 7, it 
must be treated as a suit of that description and dealt with accordingly. 
In Rajagopala v. Vijayaragavalu, 38 M. 1184, which was also a case 
of d^laration and possession it was held as the possession was asked 
for not on any other ground but as consequent on the grant of the 
declaratioti the relief for possession alone has to be Valued. ‘But this 
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tures in the war period. No difficulty was ever made in accepting 
the admission of women to the franchise even at the time when 
the idea was quite unthinkable in England. Nor was any 
exception taken to the rather remarkable War Time Elections 
Act, 1917, of Canada, with its wholesale enfranchisement of 
women connected with the troops and disfranchisement of per- 
sons of alien enemy connexions, though it was denounced by 
Sir W. Laurier ^ as a deliberate attempt to alter the electorate 
in order to secure a verdict for the Government. Not less 
tolerant was the view taken of the Queensland Act which, in 
order to secure the Labour Party a majority in a critical period, 
provided for proxy voting, though such an arrangement was 
really straining decency rather far even for Queensland. There 
is no doubt of the wisdom of these abstentions ; it is for the 
people to decide on these issues for themselves, and Imperial 
intervention would only be justified, if they were to be deprived 
of the right of passing judgement by the vote from time to 
time. On this principle the War Time Elections Act of Canada 
undoubtedly might have been condemned out and out, but 
there is something to be said for the fact that it was passed by 
such substantial majorities in both houses as to render it 
clearly an expression of the will for the time being of the people 
of Canada. 

Akin to intervention in constitutional changes is the refusal 
to allow BiUs which are ultra vires to remain in operation, in 
cases where the invalidity of the whole Act is patent, and it 
would be dangerous to leave it in operation. Thus in 1862 ^ an 
Act of Canada was disallowed because it purported to permit 
magistrates in Canada to deal with offences committed in New 
Brunswick, for which purpose it was naturally held by the 
Imperial Government that an Imperial Act would be requisite, 
or alternatively extradition agreements between the Provinces 
rendered effective by local Acts, a course followed by the 
South African Colonies in 1905. In 1869,® however, it was 
thought sufficient to point out that a Dominion Act was ultra 
vires as purporting to penalize Acts done on the high seas, with 
the result that the error was undone by an amending Act of 

^ Skelton, Si/r Wilfrid Laurier^ ii. 528 ff. 

® Canada Leg, Ass, Jourmls, 1862, p. 101. 

® Sess, 1870, No. 39. 
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necessity for which was of course questioned in the later decision in 
V eeraragavaht v, Sreerainulu, 1928 Mad. 816) and for possession. The 
suit was valued as for possession. It was held that paragraph iv-A 
applied and that the suit should be valued according to the amount of 
sale consideration in the sale deed. That is practically the market- value 
and certainly not the statutory value as contemplated by paragraph 
(v). Contrasted with this is the decision of a division bench of the 
Madras High Court to which Odgers, J., who decided the 50 M. L. J. 
.case quoted above was also a party. In that decision Venkata^ 
narasmiha v. Chandrayya, 53 M.LJ. 267, it was held that “ Where a 
decree affecting immoveable property is sought to be set aside, the 
subject-matter of that decree is the value of the immoveable property 
in that suit. In such a case the statutory value should be adopted and 
not the market-value of the property. When there is in the Court- Fees 
Act . itself a special rule as to valuing the property in suits for court- 
fees, it is proper to take that method of valuation in preference to 
any other method to get the value where there is no indication that 
any other method should be adopted 

. Now 'which is the correct view ? It is submitted that it is the 
market- value that is contemplated in paragraph iv-A and that the deci- 
sion in 53 M. L. J. 267 may well be reconsidered. Their Lordships 
including Odgers, J,, who held the contrary view in 50 M. L, J. casei 
which was not referred to at all in the later 53 M. L. J. case, base 
their decision on the broad statement that where there is in the Act 
itself a special rule as to valuing the property it is proper to take 
that method of valuation. What is the special method indicated 
in this paragraph ? It is simply stated “ value.” In the Act itself there 
are several methods for computing the value of property. It is the 
market-value in some places, vide s. 7 [Hi), y (rf), v (e), s. 9^ Schedule 
I, Art. 11, etc. It is a statutory value in other cases as e. g. s. 7 v (rf), 
and (&), and it is an arbitrary value in a still third class of cases 
as in s. 7 (*) and {it). Why should one kind of valuation be chosen 
as having been indicated in para. iv-A ? Where for instance it is the 
intention of the Legislature that - the value should be calculated in 
accordance with paragraph (v) they explicitly state it. Vide proviso to 
s. 7 (iv) (c) Madras amendment and para (vij. That proviso and para- 
graph iv-A were both enacted by the local legislature at Madras at 
the same time and the mention of the methods of computation “as 
u^er paragraph v " in the proviso and the absence of any each men- 
tion of paragraph (v) in para iv-A, shows that valuation as per parar 
^ph (v) was not contemplated in determining the value under para 
iv-A. Generally the word ‘ value ’ must be taken to mean - only 
market-value. There is no definition of the term in the Act and 
wherever it is used it appears to apply to the market- value except in 
those cases in which an arbitrary calculation is authorised or directed 
by the Act. See the decision in 1 B- 118, where it was held that 
value” mentioned in Sch. I Art. 11 was market value. Section 8 
olthe.Suits Valuation Act lay^ down that the valuation -for court-fees 
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aflEects or is alleged to affect the property of absent persons, the 
measure of self-government conceded to the Dominion might 
be reduced within very narrow limits The Bill, accordingly, 
was re-enacted with some changes, and became law in 1875. 
The same principle was reasserted by Mr. Chamberlain on 
5 December 1898 ^ in respect of Newfoundland railway legisla- 
tion, and in 1908 ^ it once more became of interest, because the 
Parliament of New South Wales had to legislate to defeat certain 
claimants, whose land claims derived from fraudulent transac- 
tions of a former Minister of Lands were intended to be included 
in the scope of an Act of 1906 by which it was proposed to settle 
the matter in the interest of the State. It was claimed that 
this Act was an unjust interference with legal rights of absent 
holders of land, but petitions to the Governor and the Imperial 
Government alike for refusal of assent or disallowance were 
rejected. The same thing happened in 1910 ® when the Com- 
monwealth by Acts Nos. 21 and 22 proceeded to imitate the 
New Zealand rule of increasing land taxation on absent owners, 
in order to facilitate the breaking up of large estates. So, too, 
in spite of representations on the part of aggrieved persons, no 
steps were taken to disallow Act No. 28 of 1909 of the Transvaal 
which imposed a tax on the shares of companies engaged in 
mining in the Transvaal on their transmission on death, although 
such companies were registered and had their head-quarters in 
London, and though the deceased had no connexion of any 
kind with the Transvaal.^ This remarkable impost was made 
effective by imposing the duty of payment on the company 
itself, if the representative of the deceased did not pay, with the 
result that the company reimbursed itself at the expense of 
the deceased by refusing to allow a transfer to be registered 
unless the demand were paid. On the other hand, a Tasmanian 
Bill of 1908 which imposed certain rather unfair obligations on 
foreign companies, i. e. those not registered in the island, was 
never assented to after reservation, because it weis held to 

^ Pari. Pap., C. 8867. 

2 See The Times, 27 June, 3 July 1908 ; Act No. 42 of 1906 ; No. 4 of 1908. 

® A request that the Governor-General be instructed to reserve was de- 
clined, and petitions for disallowance rejected. The legality of the Acts was 
established in Osborne v. The Commonwealth, 12 0. L. R. 322. 

^ Pari Pap., Cd. 5135, pp. 105 ff. ; Cd. 5746-1, pp. 267-9. 
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Valuation where relief is claimed as regards plaintiff^g 
shares — In a suit to set aside a partition deed so far as the plaintiff’s 
share of the property is concerned, court-fee has to be paid only on 
that share and not on the value of the whole property. Govindan 
Nairy, Madhavii 138 L C. 303“62 M. L. J. 712*1932 Mad. 491, 
See also Karaga Gowda v. Sivappa Gowda, 140 I. C. 585*36 

L. W. 793. 

Summary.— The effect of the decisions of the several High 
Courts and the enactment in Madras of paragraph IV-A may be 
summarised as follows : 

L A person who is neither a party to a document nor his re- 
presentative need not have a document set aside or cancelled. 

2. A superfluous or redundant prayer for cancellation of a docu- 
ment will not affect the real nature of a suit and will be ignored by 
courts. Kattiya Pillay V. Ramaswami Pillai, 1929 Mad. 396*56 

M. L. J. 394. 

3* Where a document has to be set aside or cancelled, a bare 
declaration is sufficient according to the view of the High Courts of 
Bombay and Rangoon but there must be a prayer for the consequen- 
tial relief of cancellation according to the views of the High Courts 
of Madras, Lahore, and Patna. 

4. Even in Madras, where the suit for cancellation is by a 
person who is not party to the instrument, a suit for a bare declaration 
would suffice. Kattiya Pillai v. Ramaswami Pillai, 1929 Mad. 
396=56 M. L. J. 394. 

5. In cases where the prayer for consequential relief is consi- 
dered necessary if the relid sought is only for a mere declaration 
about the invalidity of the document and that the plaintiff’s title to any 
property is not affected by it, the suit is construed to be a suit for 
declaration with consequential relief, the application of any parti- 
cular clause depending on the substance of the claim and not on the 
mere words used in the plaint.*’ Alagar Ayyangar v. Srinivasa 
Ayyangar, 50 M. L. J. 406 ; Achammal v. Achammal, 20 
M. L. J. 791. 

6. The general provision of the Act for the cancellation of 
documents or decrees is either Article 17 (3) of Schedule Jl. for simple 
declaration or s. 7 iv (c) for declaration with consequential relief, 
though according to the recent decisions of the Allahabad High Court 
suits for cancellation of documents would fall within Sch. 1., Art. 1. 


the case of the sale deeds, the amount o£ court-fee payable must be computed on 
the market value of properties with which they deal." The decisions in 53 M. L. J. 
267 and 56 Mad. 212 were referred to. His Lordship further observed, " With 
great respect, there is a fallacy, as 1 have shown, underlying this reasoning. Sitting 
as a single judge, 1 should consider myself bound by these decisions, but the 
present case, as I have said, deals with mortgages and sales, whereas the two cases 
^bferred to above, deal with decrees,” , r 
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Later the necessity of again approaching the English market 
resulted in substantial concessions being made to both pas- 
toralists and the Brisbane Tramway Company, after which the 
London market was again made available to Queensland. The 
episode was of special value as emphasizing the power of the 
world of finance to protect itself against spoliation. To borrow 
money in the United States was only possible on terms ruin- 
ously expensive to the State, and once the idea of confiscatory 
legislation was raised, it was clear that investors would fight 
shy of Queensland. The question indeed was raised whether 
the Imperial Government would in its altered attitude towards 
confiscatory legislation be willing even to disallow an Act im- 
pairing the security of Queensland Government loans, and it is 
not easy to feel complete assurance even on this head. A sug- 
gestion by the writer that in such cases as those of alleged 
confiscatory legislation arbitration should be resorted to by 
Dominion Governments on the proposal of the Imperial Gov- 
ernment — and of course with similar procedure in claims by 
Dominion residents against the British Government — ^received 
no acceptance from the Premier of Queensland, nor was it taken 
up by Lord Milner. Nevertheless, it is clear that if difficulties 
should arise as to the interpretation of agreements between the 
Governments, as they did arise in cases of contracts during the 
war, when the Queensland Government was far from generous, 
or even just, in its claims on the Imperial Government,^ or 
under the immigration scheme of 1925,^ it would appear in- 
evitable that arbitration should be resorted to, unless the 
Imperial Government should think fit to sue the Commonwealth 
or the State in the High Court, as doubtless it could do under 
the Commonwealth Constitution. 

In the case of Dominion loans admitted to rank as trustee 
securities, the conditions requisite for admission include an 
undertaking to maintain sufficient funds in London to meet 
any sums ordered to be paid by a Court of competent jurisdic- 
tion, and an expression of opinion that Acts impairing the 

^ The State appears to have endeavoured to profiteer shamelessly and to 
have put forward filaima of a flagrantly dishonest kind. There was far too 
much of this takiog advantage of British good nature during the war, as also 
in the case of Cana^an purchases for the Imperial Government. 

® See Farl, Pap., Omd. 2640. 
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the Mofussil have also the same powers. Rasul Karim v. Pirubhai, 

38 B. 381 “24 1. C. 625; Israil v. 41 Cal. 436“21 I. C. 

861 ; Kandaswami v. Subramaniat 41 Mad. 208 “41 L C. 384. 

Interim Injunction. — In all cases where a temporary relief is 
granted to enure for a specified period or until further orders of Court 
or till the disposal of the suit, they are all ordered on interlocutory appli- 
cations in the suit or appeal. They are rarely prayed for in the plaint 
itself. But where it is prayed for specifically or forms an item in the 
subject-matter of appeal, it is construed to be consequential relief. In 
Gangadhar Misra v. Rami Devendrabala Dasi, 5 Pat. 211 =94 
1. C. 22-1926 Pat. 249, the suit was one for declaration hut pending 
the suit an injunction was obtained. On the dismissal of the suit an 
appeal was perferred the injunction subsisting at the time of the ap~ 
peal. It was held that for the purposes of Court-fees, the appeal fell 
within s. 7 iv (c) and ad valorem Court-fee was payable on the con- 
sequential relief. , . 

Injunction coupled with other reliefs. — Generally the 
relief for injunction is coupled with other reliefs like declaration, pos- 
session, etc. Such cases fall under two heads. 

(i) Where the relief of injunction is not an independent 
one but naturally flows from the other main relief sought, it is ancil- 
liary to or merged in same. For example where the main relief sought 
is declaration the case is covered by paragraph iv (o') of the section 
which relates to suits to obtain a declaratory decree or order, where 
consequential relief is prayed for. 

(ii) Where the injunction is the main relief and the other 
relief that is prayed for only paves the way for the grant of the main 
relief or flows from the relief of injunction then the case is converse 
of (i) and the other relief is the subsidiary one and is merged in the 
relief for injunction. Then clause iv [d) applies. 

For a fuller discussion of this and reported cases under G‘) above 
see commentaries under clause iv (c) “ Declaratory decrees and conse- 
quential reliefs.” 

When clause (d) applies. — Clause (rf) therefore applies only 
to cases where the relief of injunction is a distinct and independent 
entity by itself and is prayed for as a separate relief. In that case it 
must be separately valued, the valuation being entirely at the discretion 
of the plaintiff or appellant. 

V aluation. A — Court-Fees . 

1. The plaintiff is at liberty to value it as he desires. Guru* 
vaiamna v. V enkatarishnama^ 24 Mad. 34 ; see also Maung Ngi 
Maung V. Mandalay Municipal Committee^ 12 Rang. 335“ 1934 
Rang. 268 ; But see Mohendra v. Dinabhandu, 21 I. C. 771 and Janki 
Sahary v. Lalbehari, 94 I. C. 103 “1926 Pat 334, where while hold- 
ing that it was open to the plaintiff in a suit for injunction to value it as 
hie pleases/k was observed that where the lower Conti found that the 
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IMPERIAL CONTROL OVER THE INTERNAL 
AEEAIRS OF THE DOMINIONS 

§ 1. The Control of Crovm Lmds 

I ORD DURHAM in his report on Canada contemplated that 
^ the Imperial Government would retain control of the public 
lands and inaugurate a systematic scheme of immigration ; ^ 
but his advice was disregarded, and in 1840 (c. 36) and 1847 
(c. 71) the legislation of the Imperial Parliament was directed 
towards giving the United Province the fullest power to deal 
with the public lands, including the lands originally reserved 
for the Church. The same generosity was shown to the Mari- 
time Provinces when they received responsible government ; 
they were asked to provide by Acts civil lists, as had been done 
by the Imperial Act of 1840 for Canada, but subject to that 
the Crown was pleased to divest itself of its land rights in their 
favour. If two Nova Scotia BiUs of 1847 did not become law. 
Acts of 1848 and 1849 (co. 21 and 1) were more fortunate, and 
Prince Edward Island in 1851 (c. 3) was allowed to obtain the 
somewhat empty pleasure of control of the lands in return for 
a civil list. In 1852 (c. 39) it was realized that these grants 
were strictly speaking vUra vires, for by the Qvil Lists Acts of 
WiUiam IV and Victoria * these Colonial land revenues ought to 
have been paid into the Imperial Exchequer to the credit of 
the Consolidated Fund. But this error was made innocuous 
by a formal surrender confirming in general terms what had 
been done. Yet Prince Edward Island got little out of its 
new authority. It passed in 1861 an Act (No. 814) ® to fix in 
currency rents which in sterling were too burdensome, especially 
as they were paid to absentee landowners, who had received 
grants from the Crown directly or indirectly without valuable 
consideration of any kind. This was promptly disallowed. The 

^ Be/port, ii. 13 ; of. Wakefield, Art of Colonization, p. 313. 

® 1 Will. rV. 0. 25 ; 1 & 2 Viet. c. 2. For New Brunswick, see 8 'Will. IV. 
c. 1 ; Hatinay, ii. 1 fi. ; 3 Cart., 20 fi. 

» Pori. Pop., H. C. 629, 1864, p. 41. 

331S.S 77 
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Mirzapore, 48 All. 412*94 1. C. 951 = 1926 All. 423; GovM v, 
Hammaya, 59 L C. 777 ; Shrimat Sundarihai v. Collector of Belgaum 
43 B. 376 (P. C.). 

2. The valuation for purposes of court fees is to be deter- 
mined first and that for purposes of jurisdiction must follow the 
same. Manni Lai v. Gopaljiy 47 AIL 501. 

3. Where the plaintiff puts a valuation for jurisdiction higher 
than that for court-fees* the higher value for jurisdiction will be 
ignored. In Govinda v. Hammaya, 45 Bom. 567, the plaintiff in a suit 
for injunction valued his claim for Court-fee purposes at Rs. 10, and 
for purposes of jurisdiction at Rs. 500. The decision of the lower 
court that the latter value of Rs. 500 is to govern both was not up- 
held by the High Court which held that the plaintiff was entitled to 
value his claim at Rs. 10 for court-fee purposes and that it was 
wholly unnecessary for him to fix any value for the purpose of juris- 
diction and that the Rs. 10 value governs both. 

4. But a plaintiff cannot obtain the services of a higher 
tribunal for the determination of his claim by putting a higher valua- 
tion for jurisdiction and evade payment of court-fee by fixing a lower 
value therefor. Maimi Lai v. Gopalju 47 A. 501. 

Thus it was held in Kanhaiya v. Jagrani, 46 A. 419, that though 
the plaintiff was at liberty to value the relief claimed by way of in- 
junction at whatever figure he pleased, still if for the purpose of ob- 
taining an adjudication from a court of superior grade, he elected to 
place a high value on the suit, he was bound to pay court-fees accor- 
dingly. See also Jogeshra v. Durga Prasad, 36 A. 500. The distinction 
between the decisions in 46 All. 419 and 45 Bom. 567 is that in the for- 
mer case the adjudication by a superior tribunal was obtained and in the 
latter case no question of jurisdiction of the tribunal arose. 

5. Where a suit is valued for purposes of jurisdiction, but no 
value is given for purposes of court-fee, then the value for juris- 
diction is the value for Court-fee also. Aimapumayya v. Haga-, 
ratnamma, 1926 Mad. 591. Jackson, J., observes as follows “ If the 
plaintiff had entered as his value for jurisdiction Rs. 10,000 and his 
value for ad valorem court-fee say Rs. 5,000, following the ruling in 
Sailendranath Mitra v. Ramachandran, 34 C. L. J. 94, the Court no 
doubt would take Rs. 5,000 as the value for the purpose of jurisdic- 
tion ; but if the plaintiff enters as his value for jurisdiction Rs. 10,000 
and owing to his misreading of the Court-Fees Act omits an ad valorem 
valuation altogether, considering the two valuations must be the 
same, the Court is justified in assuming that Rs. 10,000 would also be 
the ad valorem valuation for court-fees ”• 

Bombay Amendment. — This clause has been amended in 
Bombay by Bombay Act II of 1932 by which the words “ or other 
consequential relief have been added ; The effect of the amendment is, 
not quite clear. The use of the word or ** indicates that when con-- 
sequential relief is prayed for as an additional relief the clause ia 



CHAP. II] CONTROL OVER INTERNAL AFFAIRS 773 

her boundaries were extended in 1912, and despite energetic 
efforts on the part of the provinces, agreement to give Alberta 
her lands was reached only in 1926, nor did it even then 
become law. 

Newfoundland was granted full control of her lands with 
responsible government in 1855, and in New Zealand, after the 
effort to settle the territory through the aid of the New Zealand 
Company, power was given in 1852 ^ to deal with the Crown 
lands, subject to the existing rights of the Company. In 1856 
it was decided to refuse assent to a measure to confer on the 
provinces the power of regulating the disposal of the waste 
lands of the Crown, as the matter was held proper for the central 
Legislature. In Australia^ the grant of responsible govern- 
ment was accompanied by the grant by a special Act of power 
to the Colonies to regulate the management of waste lands, 
though the authority as regards Western Australia was retained 
in Imperial hands until responsible government was conceded 
in 1890. In this case an energetic fight was made for the reten- 
tion of the control of the lands in Imperial hands, but the 
Governor pointed out that it was in fact impracticable to work 
any such policy, and this argument was accepted by the Parlia- 
mentary Committee which examined the question. The Cape 
received control of lands with representative government in 
1853, Natal in 1856, and this power, of course, was continued 
under the new status of responsible government in 1872 and 
1893, though in Natal native lands were placed by letters 
patent under a trust which was made statutory just before 
union. In the case of the Transvaal and the Orange River 
Colony it was felt proper to seek to make some provision to aid 
the unfortunate settlers, who had been introduced under Lord 
Milner’s foolish and futile scheme for converting the racial 
character of the Colonies, by establishing Land Settlement 
Boards to last for five years with vague powers to advance the 
settlers. These needless bodies have naturally long since ceased 
to function. In Rhodesia the removal of the burden of the land 
claims of the British South Africa Company was accomplished 
before responsible government by the decision of the Privy 

^ 15 & 16 Viet, 0 . 72, ss. 72-8 ; s, 73 on native rights was repealed (under 
26 & 26 Viet. e. 48) by the Native Ixvnd Act, 1873, s. 4. 

® 18 & 19 Viet. 0 . 66. 
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and simple under s. 7 iv {d). The lower court construed the suit as 
one for declaration with consequential relief and holding that iv (c) 
is the proper provision applied the Madras Proviso thereto and held 
the value should not be less than half the value of the paramba. The 
value was computed at 5 times the assessment under para v (fe). 
The defendant went one step further and contended before the High 
Court; that the value should be the market-value of the paramba 
under para, v (e) and not the statutory value under v {b\ This was 
not accepted by the High Court nor the lower court’s decision that 
the Madras proviso applied. Jackson,]., construed the words * wff/i 
reference to ’ in the proviso, as meaning ‘ involving the possession 
of* land, houses or gardens and held that the proviso would not be 
applicable to easements at all. But the learned judge observes that 
the lower court “ has correctly pointed out that it is a suit for decla- 
ration with consequential relief falling under s. 7 iv (c) Of 
course s. 7 iv (c) is a general provision which will have to be 
applied only where there is no other specific provision in the Act 
applicable to a particular case. The clause (e) is a special clause 
enacted to apply to cases of easements and such * benefits arising out 
of land.* The subject-matter of the suit was also held to be * neither 
land, nor house nor garden but an easement over the same Where for 
instance the relief is for a declaration that a document is void and 
for cancellation thereof^ the suit was held to fall under para iv-A as 
that specifically provides for that class of cases, and not under iv (c) 
though but for the existence of iv-A, it would be the proper clause 
to be applied. Similarly in the present cases it is submitted that 
clause iV (c) could be applied only if no such clause as iv (e)is inexist- 
ence. But where there is a specific provision that alone should be 
applied in perference to iv ( j). Further it seems hardly necessary to 
add that the phrase ‘ not herein otherwise provided for * occurring in 
clause (fi) cannot justify the application of clause (c) to the present 
suit on the ground it has been thereby ‘ otherwise provided for,* though 
that phrase could be more appropriately included in clause (c) rather 
than in clause (e). It is therefore submitted that either clause (e) by 
itself or coupled with clause (i) applies to the present case instead of 
clause (c). 

Doorway. — A suit to have a doorway closed is a suit relating to 
an easement. Chadan v. Taleh^ 2 N. W. P. 41. 

PARAGRAPH IV (/) SUIT FOR ACCOUNTS. 

Scope.-— This paragraph* deals with suits for accounts. Though 
theserare suits for money, still from the very nature of the action it may 
not be possible for the plaintiff to predicate exactly what the value 
of his claim is. It will only be an approximate one and it is this value 
that determines the court-fee as well as the forum, Ifjathullaf v, 
Chandra Mohan; 6 C. L. J. 255. 

Order .VH, R.. 2 (2) C. P. C.— Civil Procedure Code 0. 7, 
t*. 2, sub-claiise 2. provides that where the plaintiff suea for an amount 
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Similarly the long indifference or opposition of Australian 
opinion ^ to immigration, which persists to-day in Labour circles, 
as was shown at the Conference of Labour Parties of the Empire 
in 1925, can be explained as due to the selfish desire to enjoy 
as much profit as possible from the possession of great natural 
resources, while relying on the British fleet to secure uninter- 
rupted possession by a small population to the exclusion of the 
overcrowded people of Japan and India. Nor is it unimportant 
that New Zealand in 1926 was unable to do anything to co- 
operate with the Imperial Government in its scheme of pro- 
moting settlement, or that for years the funds provided by the 
Imperial Government to effect this end on the basis of equal 
expenditure with the Dominions could not be spent for lack of 
Dominion support. 

But the fact remains that it was out of the question to 
reserve the lands and to grant responsible government at the 
same time. The lands provided the most obvious source of 
revenue for the new Colonies, and, if withheld, there would 
have been need of Imperial subsidies, which aissuredly negate 
responsible government. Moreover, legislation touches land at 
every turn, and to deny to the Legislatures the right to legislate 
so as to affect land would have been incompatible with respon- 
sible government, while, if the right was used, the Imperial 
Government would have been under the control of the local 
administration in its land policy. The whole issue was con- 
sidered with anxious care in 1889-90® in connexion with Western 
Australia, and the evidence adduced is convincing against the 
possibility of any of the schemes suggested for Imperial action. 
The analogy of the provinces of Canada is illusory. Apart from 
the constant struggle on the part of the provinces to secure 
authority from the Dominion, the Dominion is a most powerful 
national government present in the provincial area and able 
to exercise its power, while the Imperial Government was far 
away, and ex hypothesi would have been interested in settle- 
ment only. 

1 Compare the fiasco of the operations as regards the Commonwealth of the 
British Government’s emigration proposals of 1921-6. Doubtless the British 
control has been incompetent, but that is a minor matter. 

® ParL Pap., C. 5743, 5762, 5919, 5919 1. See also Grey, Colonial Policy of 
Lord John BvsseWs Administration, and Adderley, Odtmiad Policy ; Battye, 
Western Australia, pp. 392 fi. 
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Sheikh Adam^ 39 Bom. 545 ; Ma Thin On v. Ma Ngwe Hmon, 
12 Rang. 512. 

Suits for accounts, 

(1) Nature of account suits.— The essence of a suit for 
accounts is that the sum which the plaintiff claims is an unascertained 
sum only to be arrived at by the taking of a regular account between 
the parties. The fact that the defendant claims a certain sum as due 
to him and that consequently some accounts have to be taken 
cannot give the suit a character of a suit for account. Where the 
plaintiff sued to recover a sum of money due on a commission agency 
account and the defendants denied the liability and pleaded that 
an account should be taken and the trial court passed a preliminary 
decree for accounts and the defendants appealed and valued the 
claim as a declaratory relief, it was held that the suit is not one for an 
account and that the same falls under paragraph (l) of s. 7 of the 
Court-Fees Act. Pochalal v. Umedrantf 52 B. 904 =* 1928 Bom. 476 
*»30 Bom. L. R. 1284. 

(2) Suits for accounts as contrasted with suits for 

money. — The distinction between para (i) and iv (j) is that in the 
one case the plaintiff sues for a definite sum of money which he 
alleges to be due to him from the defendant and on which he is to 
pay an ad valorem court-fee and in the other the plaintiff is unable 
to say what the amount due to him from the defendant is and he is 
therefore unable to claim a definite sum and consequently fixes a 
pro forma or imaginary valuation which may involve a subsequent 
liability to pay an ad valorem fee. “The main test is what is sued 
for, and the test has reference to what is asked for in the plaint and 
not to any question or dispute that may arise upon any pleading of 
the defendant ” per Fawcet, J., Pochalal v. Umedram, 52 B. 904 at 
page 908. It has been held in Kashetranath Benerjee v. Kali Dasiy 
21 C. W. N. 784, that “there cannot be a suit for accounts by the 
plaintiff against the defendant unless the defendant is under a liability 
to render accounts to the plaintiff.” See also Survanarayana v. Raja 
of Vizianagaram, 137 1. C. 871 1932 Mad. 565. “ A suit for an account 

is a recognised form of action in English Common law, and its history 
is fully ^ven in Story’s Equity Jurisprudence, Vol. I, pp. 416 to 420. 
At first it was a very limited kind of suit, but it gradually got 
extended to any suit which depended upon a liability to furnish an 
account.” In a suit for money pure and simple, the plaintiff 
is not suing an ‘ accounting party He is the ‘ accounting party * 
himself suing the defendant for a definite sum of money which 
he says is due to him. There may be a case also where both 
the pa^es to a suit are accounting parties as for instance where each of 
two merchants keeps his own accounts of their mutual transactions. 
In such a case there is a mutual account, and there is an' obli- 
gation on each side to render accounts to the other. There is' also 

suit where the plaintiff though not tli^e accK)unti]:|g. ...party cannot 
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be responsible for the financial transactions of the Colonies 
being repudiated with energy.^ In 1895 the Newfoundland 
Government, owing to the distress caused by the failure of the 
Commercial Bank, asked the Imperial Government to guarantee 
the sum of £20,000 for twenty-five years as interest on bonds 
which it was proposed to issue, but the proposal was refused on 
the sound ground that the Imperial Government must leave it to 
the Colony to find its own finance. On the other hand, an offer 
was made to send out a Commissioner to inquire into and relieve 
distress. The Government asked again for a loan to enable 
the savings bank to meet deposits, but this also was declined 
in principle, though Sir H. Murray was dispatched as Com- 
missioner and £20,000 placed at his disposal.^ Sir H. Murray 
was later appointed Governor, and on 22 and 28 February 1898 
he reported the details of an arrangement entered into by the 
Government and presented for his signature, under which in 
the view of Mr. Chamberlain ‘ all the Crown lands of any value 
become, with full rights to all minerals, the freehold property 
of a single individual, the whole of the railways are transferred 
to him, the telegraphs, the postal service, and the local sea com- 
munications as well as the property in the dock at St. John's ', 
such an abdication by a Government of some of its most im- 
portant functions being in his opinion without parallel. The 
contract was also protested against by the Anglo-American 
Company as an interference with its exclusive rights under 
Act No. 2 of 1854 to build and work telegraph lines, and to 
land cables, while the Opposition asked that the Governor 
should be forbidden to assent to the BUI to approve the con- 
tract, which the Government hurried through the Legislature. 
Mr. Chamberlain, however, in a telegram of 2 March ® and a 
dispatch of 23 March ^ made clear that the constitutional 
responsibility in the matter rested entirely with Mmisters, 
subject to due provision being made — as was done by a second 
Act — ^to safeguard the rights of the Anglo-American Company. 
The Government then sought to obtain the appointment of 
a Royal Commission, as had been suggested in 1890-1, to 
consider financial aid to the Colony ; but this was declined, 

1 New Zealand Pari, Pap., 1873-4, A. 2, No. 25 ; Colonial Stock Act, *1877. 

2 Pari. Pap., H. 0. 104, 1895 ; 0. 7686. 

® Pari. Pap,, 0. 8867, p. 3. 


* Ibid., pp. 23 f . 
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Act to preclude such arbitrary valuation, still the prevailing view is 
that the valuation for court-fees and jurisdiction should conform to 
the real value of the relief sought. For a case where the valuation 
for jurisdiction was taken as the value for court-fees, see Pothi 
Annapurnayya v. Pothi Nagaratnamma, 92 L C. 730 “1926 
Mad. 591. 

Valuation for court-fees : The Suit,— It is provided by 
0. VII r. 2 C.P.C. that the plaintiff should give an approximate valua- 
tion for the relief he claims in a suit on accounts. But it may be 
noticed that the wording of para 4 of s. 7 of the Court-Fees Act is 
riot exactly as that in the Code of Civil Procedure. In the Act the 
plaintiff is given the liberty to value the suit as he chose and 
apparently there is no restriction on the plaintiff’s discretion requiring 
him to fix such a figure as will be approximate to the real value of his 
relief. This difference may not perhaps be of much practical 
importance as there is a sufficient safeguard in s. 11 of the Act 
whereby, if the actual value of the relief granted to plaintiff exceeds 
the tentative value fixed by him, the court has got the power to call 
upon the plaintiff to make good the deficit and the revenue is thereby 
protected. Still, it is unfortunate that there should be any difference 
in language between the two enactments in respect of a particular 
suit. The reason for this divergence is apparently due to the fact 
that the Court-Fees Act, having been enacted long prior to the present 
Code of 1908, no attempt has been made to keep the former Act 
properly amended so as to accord with the provisions of the'Civil 
Procedure Code—vtde the observations of Justice Sulaiman in 47 All. 
756 at page 759. The current view is that the plaintiff in an account 
suit can put his own valuation on the relief claimed by him. ** Tltie 
option or discretion of the plaintiff in fixing his valuation is not 
confined to those cases where the value of the relief cannot be 
ascertained at the time the plaint is presented though possibly combined 
with other circumstances the fact that such relief can be ascertained 
might be a reason for holding that the suit for accounts does not lie. 
The plaintiff is entitled to exercise the privilege of valuing his relief at 
any figure he chooses and the stamp will have to be made up 
subsequently if relief of greater value was granted to him.” Rikkike^h 
V. Mdaram^ 1926 Lah. 242. See the recent decision of the Madras 
High Court in Kandaswami Pillai v. Arunachalam Pillai, 139T, C. 
105-35 L. W* 846-1932 Mad. 656, that it is open to the plaintiff to 
value a suit for accounts as he likes, and that even if during the course 
of the trial he should state in his evidence that far larger amounts are 
due to him, it is not open to the court to require him to revise the 
valuation and pay additional court-fee. But see cases cited under the 
heading “ O. 7, R. 11, C, P. Code ” supra. The plaintiff is entitled to 
pay court- fee on the value he had thought fit to give to the relief sought 
notwithstanding that he had through mistake or inadvertence stated 
the value for purposes of jurisdiction at a different figure, Surya^ 
nt^ayam.v^Raia of Vizianagaram,. 137 I. C. 871 “1932 Mad* 565. 
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responsibility should attach to a Ministry amenable to the Colonial 
Legislature. 

In regard to disallowance there were insuperable reasons against 
Imperial intervention. The Act was declared by the Finance 
Midster essential for financial solvency; if disallowed, the 
Imperial Government would necessarily come under the obliga- 
tion of securing such solvency by its intervention, an impossible 
position. If the machinery of government proved imperfect, 
it did not lie with the Imperial Government to remedy its 
defects, or to intervene between the people and their representa- 
tives, who had passed the Act by 31 to 5 in the Lower, and 
unanimously in the Upper House. The point that the aliena- 
tion of the assets of the Colony was diminishing the assets, on 
the faith of which the creditors of the Colonial Government had 
advanced funds, was met by the ‘observation that the loans 
were advanced on the general credit of the Colony, not on the 
specific assets, which were indeed mainly potential, and in any 
case the borrowers must look to the Colonial Government. 

No doubt if it was seriously alleged that the Act involved a breach 
of faith or the confiscation of the rights of absent persons, Her 
Majesty’s Government would have to examine it carefully, and con- 
sider whether the discredit which such action on the part of a Colony 
would entail on the rest of the Empire rendered it necessary for them 
to intervene, 

but no such charge was made. Further, the principle was laid 
down : 

The right to complete and unfettered control over financial arrange- 
ments is essential to self-government, and has been invariably ac- 
knowledged and respected by Her Majesty’s Government, and 
jealously guarded by the Colonies. The Colonial Government and 
Legislature are solely responsible for the management of its finances 
to the people of the Colony, and, imless Imperial interests of grave 
importance were imperilled, the intervention of Her Majesty’s 
Government in such matters would be an unwarrantable intrusion 
and a breach of the charter of the Colony. 

In other parts of the Empire no such spectacular cases have 
occurred. In 1862 ^ a reserved Victorian Bill to grant a pref- 
erential lien on growing crops without delivery was not assented 

1 Farl H. C. 196, 1894, pp. 8f. 
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the observations of Sulaiman, J., in Chuiini Lai v. Sheo Chara% 
47 All. 756. Commenting on an earlier case of the Allahabad High Court 
Kharihaiya Lai v. Seth Ram Samp, 44 A. 542, and a decision of the 
Patna High Court Kiddip Sahay v. Harhar Prasad, 75 1. C. 841, the 
learned Judge observed thus “ I may point out that the cases in 44 All 
and 75 1. C. are distinguishable because the defendants in those 
cases, in appealing had not appealed from the whole decree but had 
admitted their part liability. Thus the identity of the subject-matters 
in the first court and the court of appeal was not the same. It may 
therefore be said that as there was no valuation by the plaintiff of the 
subject-matter in dispute in appeal it was open to the defendant to 
value it according to his own estimate.” It is therefore clear that 
where there is no identity of the subject-matter in the suit and in the 
appeal the appellant is not bound to value the appeal as in the plaint. 
See Mahom^ Rahmoo Mowji v. Ibrahim Gangji, 98 I. C. 909 =» 
1927 Sind 100 and also the Madras F. B. decision in 39 M, 725 dis- 
cussed infra. 

(B) Where the subject •matter in the appeal is co-extensive 
with that in the suit, 

(1) Where the plaintiff is the appellant, then, he is bound by 
the value given by him in the plaint, Firm of Mohmod Rahmo v, 
Ibrahim Ganji, 1927 Sind 100. But some doubt is thrown on this 
proposition by the observations of Justice Ramesam in a decision of 
the High Court of Madras in Re Nukala Venkatanandam, 56 M. 705. 
It was held— though it was only an appeal by the defendants— that 
in an appeal relating to the accounts of a partnership, the appellant, 
whether plaintiff or defendant, can give his own valuation under s. 7 
(iv) (f) of the Court- Fees Act and pay court-fee on it. It is respect- 
fully submitted that the correctness of this decision is open to 
question and it may well be reconsidered. For further discussion 
see below. 

(2) Where the defendant is the appellant there is a divergence 
of views between the several High Courts. There are two possible 
views and they are summarized in Chtmni Lai v. Sheo Charan, 47 
All. 756 as follows 

" One view is that the valuation given by the plaintiff in his 
plaint and by the defendant in his appeal ought to be the same where 
the subject-matter in dispute is indentical. ‘After all it is the 
plaintiff who puts forward a claim, whether it is a true one, a fals^ 
one or an exaggerated one.’ The subject-matter in dispute is the 
amount claimed by the plaintiff whether that claim is just or unjust; 
It would therefore seem quite reasonable to say that when the 
subject-matters are identical the defendant ought to value his appeal 
according to the valuation put by the plaintiff in his plaint which 
r^y represents the amount claimed by him whether the defendant 
adadtsitortiet” , : ^ 'o'. . , 



Ill 


THE TREATMENT OF NATIVE RACES 
§1. Reservation of Bills 

I T is curious but historically possible of explanation that the 
royal instructions have contained few references to the 
reservation of Bills affecting native races. In Canada the 
Imperial Government retained control over Indian affairs for 
some time after responsible government,^ and, when it trans- 
ferred responsibility, it did not feel any necessity of seeking to 
retain any control. In Australia the aborigines ceased early 
to be of importance in the greater part of the area, and up to 
1890 in Western Australia tte Government was under Imperial 
control. The case was other in New Zealand, but the repre- 
sentation of the Maoris in theLegislature rendered it undesirable 
to include provisions for the reservation of Bills affecting them, 
having regard to the system of protection of their land interests 
under the constitution. Newfoimdland had too few natives 
under its control to render special provision appropriate. In 
Natal, however, on the grant of responsible government it was 
provided that the Governor as Supreme Chief should be given 
an independent position, while all Bills of the Parliament 
differentially affecting natives were to be reserved, and this 
requirement was included in the Transvaal and Orange River 
Colony letters patent of 6 December 1906 and 6 June 1907 
respectively. In these two cases a further provision was made ; 
the Governor was given all the powers exercisable as Para- 
mount Chief over the chiefe and the natives ; the Governor in 
Council, on the other hand, was authorized to summon an 
assembly of native chiefs, and, if thought fit, other persons 
experienced in native affairs, to discuss questions as to the 
administration of native affairs, the Governor in Council being 
required to consider the representations made by any such 
assembly. Any land set apart for natives was not to be liable 
to be alienated save under a law. These provisions became 

1 Pari. Pofp., H. 0. 247, 1856 ; H. 0. 676, 1860. See also 8m. Pap., 1877, 
No. 11. 
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Firm of Mahmed Rahmoo Mowjee v. Ibrahim Gang/i,. 1927 Sind 100. 
See also Motimal v. Molap Bai, 79 1. C. 923. 

The CALCUTTA High Court has also taken a similar view in 
Banwari Lai v. Shoe Shanker^ 1 L C. 675 and also the PUNJAB 
High Court in Kanji Mai v. Panna Lai, 28 I. C. 262. 

The Allahabad view. — The opposite view that could com* 
pendiously be called the Allahabad view is found in the decision. 
Kanhaya Lai v. Seturam, 44 AH. 542. There it was held that a 
defendant appealing against a preliminary decree passed against him 
was entitled to put his own valuation in the appeal and that he was not 
bound to accept the plaintiffs valuation. Reference was made to 
39 M. 725, and it was observed thus “ 1 do not know if the learned 
judges who formulated this decision were thinking only of 
a preliminary decree or had in mind the possibility of an appeal against 
a final decree in a suit for accounts.” And their Lordships doubt the 
correctness of the Madras view thinking that it, would be inequitable 
in the case of appeals against final decrees to apply the original tenta- 
tive valuation put on the stdt by the plaintiff.” With due deference it 
is submitted that there has been a misapprehension about the decision 
in 39 Madras. Even the later decision of the Allahabad High Court 
in 47 All. 756, does not entertain this doubt as to the exact scope of 
the Madras decision. It is one thing not to accept the decision but it 
is quite a different thing to state that there is any doubt as to whether 
the Madras decision related to appeals from final decrees as well, and 
direct criticism against it on the supposition that it related to appeals 
against final decrees while it did not. In 47 A. 756 at page 764 it is 
stated “in 39 Madras 725 F. B. there was a preliminary decree for 
accounts followed by an appeal against the whole pretimifiary decree," 
It is therefore clear that the observations in 44 A. 542 really miss 
the point. 

This was followed by a later judgment of the same court, in 
Chunni Lai v. Sheo Charana 47 A. 756. The whole case law on the 
subject was discussed and in his leading judgment Sulaiman, J., 
has set out the point of view bf the Allahabad High Court. “ The 
main question is whether it was open to the defendant to put a 
valuation different from that fixed by the plaintiffs in their plaint. 
The question is not free from difficulty because there is a clear con- 
flict of opinion between the various High Courts. The MADRAS 
High Court has clearly laid down that the valuation once fixed by 
the plaintiff must be adhered to at subsequent stages unless of course 
the identity of the subject-matter is different. Samiya Mavali v. Minam- 
mal, 23 M. 490 ; Srinivasacharlu v, Perundeviamma, 39 M. 725. The 
PUNJAB High Court in the case of Kanji Malv, Panna Lah 28 
1. C. 262 and the CALCUTTA High Court in the case of Bunwari 
Lai V. Daya Skunker^ 13 C. W. N. 815, had inclined towards the same 
view. On the other hand there is an observation of Tudball, J., of 
the ALLAHABAD High Court in the case of Bhola Nath v. Parsolain 
Dots, 32 A. 517, which supports a contrary view though it was not 
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the Governor shall not assent, except with prior approval of 
the Secretary of State, to any law, not containing a suspending 
clause, by which natives are made subject save as regards arms, 
ammunition, and liquor, to any conditions, disabilities, or 
restrictions to which persons of European descent are not sub- 
jected, The clause, therefore, appHes to any law with legal 
effect, so that if any Act is passed irregularly it is null and void, 
and the restriction cannot itself be removed except by legisla- 
tion which itself must be reserved. Further, the High Commis- 
sioner for South Africa is given a definite measure of control 
over the administration.^ His approval is necessary to the 
appointment of the permanent head of the Native Department, 
of Native Commissioners in their various grades, and Super- 
intendents of Natives ; their duties can be varied only with 
his permission, their salaries increased or diminished, or their 
removal from office carried out. No differential conditions, 
disabilities, or restrictions may be placed on natives without 
the consent of the High Commissioner, unless the details are 
laid down m a law duly assented to by the Crown ; but there 
is the usual exclusion of restrictions regarding arms, ammuni- 
tion, and liquor. The lands vested in the High Commissioner 
by the Southern Rhodesia Order in Council, 1920, shall remain 
so vested for the sole and exclusive use of the natives, and can 
be disposed of only as directed in the Order, and then only in 
exchange for other suitable land. A native maj^ acquire, 
encumber, and dispose of land, but any contract for encumber- 
ing or alienation must be certified by a magistrate to be fair 
and reasonable, and to be understood by the native concerned. 
The Governor is required to furnish the High Commissioner 
with any information he desires relating to native affairs. 
Moreover, on the High Commissioner's request the Governor 
. in Council must refer any question relating to natives for report 
to any High Court judge, and the judge shall thereupon make 
such inquiry as he thinks fit, and shall report to the Governor 
in Council, who in transmitting the report shall state what 
action is to be taken in the matter. In case of a revolt against 
the Government, or other misconduct by a native chief or 
tribe, the Governor in Council may, with the approval of the 

^ ss. 39-47. It is very dubious if the control means much. A Gk)vemor- 
General is hardly likely to be an active guardian of native rights. 
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judges who gave the decisions based them on. As a matter of fact in 
the 3 Patna case the subject-matter of the appeal was different from 
the subject-matter in first appeal. In Phulartand Coal Coy. v. Bur. 
rakar Coal C03?., 1930 Pat. 605 “128 L C. 795, it has been recently 
held that where the liability which has been found to exist by the 
trial court is denied in toio or where liability is denied for a portion 
of the claim, it is not open to a defendant appealing from the decree 
to value his appeal otherwise than at the value which the plaintiff 
has placed upon his relief. The view of Patna High Court is thus 
not only that where the defendant appeals from the whole decree the 
value of the appeal should be the same as as that of the suit, but that 
even an appeal against a portion of it should be valued at the amount 
at which that portion was valued in the plaint. 

The conflicting views considered.— The view of the 
Allahabad High Court in 47 A. 762 is sought to be supported for the 
following reasons : 

(a) ** The defendant who has all along been contending that 
he is being made the victim of a wholly extravagant claim should be 
permitted to bring his appeal against the preliminary decree with- 
out being penalised in court-fees by reason of the heavy valuation put 
upon his claim by the plaintiff.” 44 A. 542. This position is fully 
answered by the following extract from the decision in 1927 Sind 
100. “ The plaintiff has no doubt a certain amount of latitude given 
to him to value the relief and unless his valuation is grossly 
inadequate or improper, the court does not interfere. It is, all the 
same, presumed to represent as fair a value of the subject-matter as 
the case admits. Can it then be said that it is open to the plaintiff 
to contend that he should be allowed to put a different value on the 
same subject-matter when he is appealing from his non suit and if not 
can it again be said that it is open to the unsuccessful defendant who 
fails to challenge the plaintiff’s valuation at the proper time and who 
must therefore be»deemed to have acquiesced in its being not grossly 
inadequate or otherwise improper, to contend that he should be per- 
mitted to put a different valuation upon it when appealing ? ” 

(b) “ It may not be easy to determine in every case whether 
an appeal is to be regarded as an appeal against part only of the 
decree. The appellant might easily refrain from appealing against an 
entirbly negligible portion of the decree against him solely with the 
deliberate inteiition of evading the rule that he must value at the total 
valuation made by the plaintiff if he appealed against the whole decree. 
I do not find in principle any marked dividing line,” 47 A. at p. 767. 
Bat this is no special feature in an appeal in an account suit. For in- 
stance, in an appeal from a decree in a suit for redemption of mortgage 
though the right to redeem was not seriously pressed in the trial court, 
the appellant is not precluded from putting that as one of the grounds 
of ^eal — though he never intended agitating it — with a view to pay 
•a lower court fee oil the valuation of the mpctgage suno^nt rather than 
‘.W M fO^ 6n thb'aiilount in dispute. The exisf^ce! 6f' Such 
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practice of the local Government to appropriate for that purpose 
were from time to time to be conveyed by the local Government 
to the Dominion, in trust for the use and benefit of the Indians 
on application of the Dominion Government. In case of dis- 
agreement between the two Governments regarding the quantity 
of such tracts of land to be so granted, the matter must be 
referred to the decision of the Secretary of State for the Colonies.^ 

As has been seen, the legal position of the Indian reserves 
is anomalous. The right of the Indians does not alter the fact 
that the land is vested in the provinces in ownership, which 
becomes real and valuable as soon as the Dominion extinguishes 
in any area the Indian title by agreement with the Indians. 
The Privy Council ruling that Canada had no legal claim on 
the provinces for the refund of expenses incurred in ending the 
Indian title would have caused complete cessation of such 
extinction, but in the case of Ontario the matter was amicably 
arranged by an Act, the Indian Reserve Lands Act, 1924, giving 
effect to an agreement between the Dominion and the province 
as to the treatment of such cases. 

The claim has repeatedly been made by certain of the Indian 
tribes, in special the Six Nation Indians, that they are not 
British subjects but allies of the United Kingdom, and the 
coming into being of the League of Nations rendered it possible 
to revive with some show of reason the old claim. Efforts 
were made at the Assembly of 1923 to have the treatment by 
Canada of the Indians made a subject of discussion, the repre- 
sentative of Persia moving actively in this sense, with a laudable 
desire for the spread of those democratic principles for which 
Persia is noted. Ultimately the Canadian representatives, who 
had found the issue tedious and had been surprised that it 
should be seriously taken up, were successful in securing the 
ruling that the Indians had no locus standi,^ Fortunately, by 
assuring the tribes of their anxiety to further their education 
and to pay just attention to their grievances, it was found 
possible to come to an amicable settlement with the Six Nations 
in 1926. The Indians in Canada showed a praiseworthy interest 

^ In view of the great expense inonired in 1911 (c. 24) in securing the re- 
moval of the Songhees Indiaiis’ reserves in British Columbia, an Act (c. 14) was 
passed to arrange for taking of reserves compulsorily, on compensation, with 
Parliamentary approval. ® Canadian Annual Beview, 1923, pp. 209 ff. 
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tion on the appellant Speculation on the intention of the legislature 
is always of doubtful utility and much more so in the case of the 
Court* Fees Act. The language of the section is clear and there is no 
getting over the fact that the word “ plaintiff *’ alone is used. 

Sulaiman, ]., too has realised the difficulties arising from the 
Allahabad view, and observed as follows in 47 A. 762 at page 763. 

“ I am conscious of the fact that in some cases this interpretation of 
the section that the defendant need not accept the plaintiffs 
valuation) will be unsatisfactory and may lead to inconvenience, e.g., 
the plaintiff may value his suit for accounts at a certain figure in the 
first court and may succeed ; the defendant when appealing may value 
it at another figure and may succeed ; and then the plaintiff in coming 
up in second appeal will have to revalue it at the original figure. The 
absence of uniformity is likely to be embarrassing but the result is due 
to the drafting of the section as it stands **. With due deference 
therefore it is submitted that it is safer to give a literal construction 
to the section though it may not appear to be quite logical or permits 
an evasion of the rule than to import into the section words that are 
not in it and when even the construction that so follows is found to be 
** unsatisfactory and leading to inconvenience” to hold that “the 
embarrassing result is due to the drafting of the section as it stands.*’ 

The Privy Council decision. — In Faizullah Khan v. MauaU 
dad Khan, 10 Lah. 737 « 56 1. A. 232-31 Bom. L. R. 841 (P. C.) = 
56 M. L. J. 281-1929 P. C. 147 the plaintiffs valued their suit at 
Rs. 3,000 for the purpose of court-fee and asked for a rendering of 
accounts and a decree for Rs. 3,000 with a statement “ if more than 
Rs. 3,000 be found due to the plaintiffs, they will pay an additional 
court-fee The defendant challenged the plaintiffs* claim and asked 
for a decree in his favour for Rs. 29,000. The court negatived the 
plaintiffs’ claim and passed a decree in favour of defendant for 
Rs 19,991. This judgment was appealed from by both parties. The 
plaintiffs by their appeal challenged the decree against them for 
Rs. 19,991 and maintained that their own claim of Rs. 3,000 or less or 
more should be granted in their favour. They valued their appeal, 
for purposes of court-fee at Rs. 19,991 and paid the court-fee thereon. 
It was contended that the plaintiffs should pay court-fees in appeal 
on Rs. 3,000 as well as on Rs. 19,991. Their Lordships negativing 
the contention held that the court-fee paid was sufficient. Lord 
Tomlin observed : — “In section 7 the amount of the fee is to be 
computed, in suits for accounts, according to the amount at which 
the relief sought is valued in the plaint or memorandum of appeal. 
If, therefore, the appellant values the relief in the memorandum of 
appeal, and pays a fee thereon, that is the amount of fee properly 
‘ payable. Of course, if the appellant recovers more, he pays the 
^extra fee under section 11 of the Act. But you cannot complain 
|.hat the amount valued in the memorandum of appeal is not the 
jlproper amount. In suits for accounts it is impossible to say at the 
iou^set what exact amount the plaintiff will recover. The Legislature, 
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the Government, and taught self-reliance, but the Indians 
objected bitterly to it on the perfectly legitimate score that 
an enfranchised Indian became entitled to receive a 'definite 
proportion of the treaty money paid to the band, and to have 
a portion of the tribal land allotted to him, which he might then 
sell to a European, with the result that the area for the tribe 
was diminished and broken up. The Six Nation Indians were 
specially loud in protest, and in 1922 Mr. Meighen’s Act was 
amended to abolish this power of compulsion, substituting 
instead an investigation of any desire by .an individual, or 
the majority of the male members of a band, for enfranchise- 
ment, by a board of two ofiicials and a member of the band, and 
insisting that an essential feature of the investigation must 
refer to the man’s desire to be enfranchised. This wise and 
just Act was somewhat bitterly opposed by the Conservatives, 
who renewed the attack in 1924, when the Government secured 
the passing of a Bill to give the Superintendent-General control 
over Esquimaux^ affairs, a step necessary in view of the growing 
contact of the white men and these natives. The Act further 
removed a doubt created by the badly worded Act of 1920, and 
revived the terms of the Act of 1918 which provides for the en- 
franchisement of any Indian not living on a reserve or holding land 
there, who applies for enfranchisement, and is willing to take his 
share, if any, of the treaty money due. The same Act permits an 
unmarried Indian girl of twenty-one and over, and a widow and 
her minor children to obtain enfranchisement in the same way. 

In 1923 a measure of agreement was at last reached between 
British Columbia ^ and the Dominion for a settlement of the 
Dominion claims for extra lands for the Indians, while a Joint 
Royal Commission of the Dominion and Ontario Governments 
arranged the settlement for 600,000 dollars, to be paid by 
Ontario, of the claims of the Chippewas and the Mississaugas 
of Huron and Simcoe counties for the loss ojE hunting and fishing 
grounds in northern and central Ontario ; the Commission 
bore emphatic testimony to the transparent honesty of the 
Indians and their real attachment to the British connexion. 

1 G£. Bernier, Cruise of the ArctiG, 1908-9, pp. 316 f. 

* Gf. British Columbia 8ess. 1907, F. 33 ; 1908, B. 47. For the l^al 
issues see Part IV, chap, i ; Ontario 8ess» Pap,, 1908, No, 71 ; for the settle- 
ment cf. Ontario Act, 1924, e. 16. For Quebec see Act of 1922, o. 37. 

3315.2 o 



136 


THE COURT-FEES ACT 


' [sec* 


The latter is the proper value as the figure has been ascertained 
in final decree proceeeding. If it is contended that what the appel- 
lant sought to avoid was only the decree against him and that his 
appeal was not to get what he prayed for against the defendant, the answer 
is both claims form part of a simple action for accounts and the appellant 
has valued the appeal according to, the higher relief. The P..C. 
decision cannot be considered to mean that the appellant need not 
value his appeal at Rs. 19,991, nor Rs. 3000, but that he could 
give any other figure he chose to put. 

(a) The main reason given by their Lordships of the Privy 
Council for acceptt.ng their approximate valuation of the appeal 
was, that under section 11 the balance court-fee could be re- 
covered from them at the time of execution, should a decree 
for a higher amount be ultimately awarded to them. Section 11 
applies only to a plaintiff and his suit. It does not apply to 
a defendant. Now the appeal in the Rangoon case was by 
the defendant. In the suit the defendant did not plead a set off or 
counter claim. His plea was merely limitation and denial of the 
partnership. He cannot therefore be regarded even analogously as a 
plaintiff. The subject-matter of a defendant’s appeal is ordinarily not 
a claim by him to recover any amount, but only the liability which has 
been fastened upon him by the decree of the lower court and which 
be wants to get rid of in appeal. Section 1 1 is therefore naturally not 
designed to apply to him or to recover any additional court-fee from 
him. The main plank on which the Privy Council decision rested was 
therefore absent in the Rangoon case and the drawing on the Privy 
Council case for support in it is, it is submitted erroneous. The balance 
court-fee due for any excess amount decreed to plaintiff can be recovered 
from him under section 11. But nothing can be recovered from a 
defendant under that section. 

(b) It is provided in section 7, clause (iv) that “ in all 

such suits the plaintiff shall state the amount at which he values 
the relief sought”. The use of the world plaintiff” here is 
significant. When the two provisions section 7 clause iv (/) and 
section 11 are placed in juxtaposition and construed with reference to 
each other, the reason why the Legislature gave the plaintiff alone 
liberty to approximately value the amount of his claim becomes appar- 
ent. Now, the provision in section 7, clause iv (J) when fully set out 
is thus: “ Fees shall be payable in suits for accounts, (l) according to 
the amount at which the relief sought is valued in the plaint or 
randum of appeal ; (2) in all such suits the plaintiff shall state the 
amount at which he values the relief sought The world “ suit " in 

this clause is not synonymous with plaint It is wide enough to 

include both plaint and memorandum of appeal. Compare the wording 
** plaint or memorandnm of appeal in a suit ” in Article 17 of Schedule II. 
Tphe Legislature has advisedly used three different expressions, 
* plaint,” “ memorandum of appeal,” and “ suit ” in the clause to coi^- 

^^,^erent ideas. The tjiat the plaintiff {pot aj^jr 
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on the natives made necessary. Unfortunately for peace, 
the device occurred to the Ministry and Sir G. Grey to punish 
those who defied their authority by confiscations, and a period 
of war ensued, during which from 1864-6 a net total of 3,568 
square miles of valuable land were appropriated, and Sir G. Grey 
fell foul of the Imperial Government and forces. On his retire- 
ment in 1867, the British forces had been reduced to one regi- 
ment, which was withdrawn in 1870, but his successor in 1868-71 
was involved in a further more or less needless war. A minor 
outbreak was brought about in 1880-1 by tactlessness, and 
again in 1886 there was unrest, but in 1888 the Maoris affirmed 
their approval of the principle of the co-operation of Maoris and 
Europeans as one people and loyal obedience to the laws of the 
King. Indeed throughout it is difficult not to feel that they were 
much more sinned against than sinning, the lure of their lands 
being, as inKenya, too much forthecovetousness of the colonials. 

In 1867 ^ a step of great importance was taken in appointing 
four native members to be elected by Maoris to be members of 
the House of Representatives, and from 1872 two Maoris were 
added to the Council. The maintenance of the number of the 
Maori representatives as against 91 Europeans in 1881, 70 in 
1890, and now 76, gives the Maori voter rather more representa- 
tion proportionately than the European, and the Maoris have 
often had great weight in a nicely balanced House, it being their 
custom to use their influence to support the party which is 
most considerate of their needs. The presence of a half-caste 
Maori on the Executive Council was secured in 1899 and affords 
an excellent method of securing that due attention be paid to 
the interests of the native race, whose numbers after a long 
period of stagnation have commenced to increase, until they 
have reached some 54,000. To these must be added a number of 
half-castes, aU of whom in the South Island live as Europeans, 
while most Maoris there do so likewise, and it was anticipated 
that by 1926 there would in that island be no real cultural 
difference. The n|erger of the race seems indeed inevitable, 
but it may be a slower process than was expected.^ 

The question of securing the natives in their lands was first 

1 The abortive constitution of 1846 (9 & 10 Viet. c. 103) would have ex- 
cluded Maoris from the franchise, and that of 1852 was not much better. 

® A Maori may adopt a European ; Arani v. PMic Trustee, [1920] A. C. 198. 
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and that means that the appeal can be valued at nothing and has no 
subject-matter. This would amount to an absurdity, for under Sch. 
1 Art. 1 every appeal has a subject-matter and value. After all, it is 
the plaintiff that knows his claim best and it is he and not the 
defendant that has to pay the additional court-fee under section 11. And 
he (plaintiff) valued his claim in the case at Rs. 30,000. There is no 
meaning in the defendant valuing it at Rs. 3,000, when he himself says 
that it is worth nothing. It appears therefore reasonable that the value 
set by plaintiff should prevail in the whole course of the litigation so 
long as the subject-matter remains identical. To allow a defendant- 
appellant to value his appeal differently from the plaint would lead to 
great anomalies. The Madras Full Bench decision, therefore is, it is 
submitted, perfectly correct and its force has not been in any way 
detracted from by the Privy Council decision, and it is supported by 
the decisions of the Lahore, Patna, Calcutta and Sind Courts. 
The Rangoon decision is also based on the supposed view of the 
Patna High Court in 3 Pat. 146. But as stated above, in its latest 
decision 1930 Pat. 605, the Patna High Court takes the same 
view as Madras. See also Batna Ram v. Rahmatullaht 1931 Lah. 
143. The rule is the same whether the defendant appellant denied the 
claim in toto or in part. Phulartand Coed Co, v. Burrakar Coal Co., 
1930 Pat. 605. 

This decision (9 Rang. 165) was not followed in a recent decision by 
a Division Bench of the same court in Mg, Po Nyun v. Daw Ngwe Bmni, 
1933 Rang. 410, where the suit was under sub-clause (c) of the same 
clause iv, and it was held that the general rule is that when the suit 
has been decreed in full and the appeal is against the whole decree the 
value of the appeal is the same as that of the original plaint. The 
facts were : Plaintiff hied her plaint, stating that she was in possession 
of certain land and asking for a declaration that a certain deed of gift 
which she had given to the defendant is of no legal effect whatever and 
merely records a benami transaction. She also asked for delivery of 
the deed to herself in order that it might be cancelled and for 
cancellation. She valued the suit at Rs. 13,489, that apparently being 
the value of the land covered by the deed of gift, and paid court-fee on 
it. The suit was decreed as prayed for. Defendant preferred an appeal 
from the whole decree and sought to value the appeal arbitrarily at 
1^, 500 for purpose of Court-Fees, relying on the above decision in 9 
Rang. 165. He contended as held in that case that in suits under 
cL iv the plaintiff in the trial court and the appellant in the court of 
appeal is the person to make an estimate of the value of the relief that 
is claimed. But their Lordships distinguished that case in that the 
suit there was one ■ for accounts under sub-clause (/), observing that 
** in a suit for accounts the value of the appeal is probably not the 
same as the value of the original suit.’* This is a practical dissent 
from the 9 Rangoon case as the subject-matter of l^e appeal there 
was identical with that of the suit. Their Lordships went on to 
observe that what cl. iv says is that in all such cases the plaintiff 
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the Supreme Court, after a full investigation, pointed out that 
the Act of 1909 secured the native title completely, and made 
the Native Land Court the proper Court in which to deal with 
any question arising out of it, such as the claim of certain 
natives to have an exclusive right to fish in part of Lake 
Rotorua. It w^as attempted by the Solicitor-General to argue 
that the mere statement on behalf of the Crown that the bed of 
the lake was Crown land free from all native title was sufficient 
to dispose of the matter, but the Court would not accept this 
view of the prerogative, which, even if it existed, they ruled 
could not be adduced without authority by the Solicitor- 
General. It appears, therefore, that the title to native land in 
New Zealand is now completely safeguarded, subject to the 
power of the Crowm by proclamation to declare under s. 85 of 
the Act of 1909 that the right has in any case been duly ex- 
tinguished. That by legislation, or by action under legislation, 
the title of the natives can be extinguished is admitted on the 
ground that such legislation is a matter of eminent domain, but 
the Crown has no right simply to issue a Crown grant, and to 
claim that that binds the natives. 

Native education was first systematically encouraged by an 
ordinance of 1847, and further sums were provided by legislation 
of 1858 which allotted £7,000 a year for the purpose, but not 
until 1871 was any real progress made by the adoption of a 
workable system. In 1879 the work done justified transfer of 
control from the Native Department to the Education Depart- 
ment, which in 1925 was educating over 6,000 children in 
124 schools, while an equal number attended European schools 
along with European children. 

The loyalty of the Maoris showed itself prominently in the 
Great War, as did that of the Cook Islands, which by Imperial 
Order in Council were included from 10 June 1901 within the 
boundaries of New Zealand but have a special form of adminis- 
tration under Acts of 1915 and 1921. The Act of 1915 provides 
that a member of the Executive Council shall be Minister for 
the Cook Islands, with a Secretary for the Islands in New 
Zealand, while there are Resident Commissioners at Rarotonga 
and Nive, with Resident Agents in other islands if necessary. 
The Act also established Island Councils at Rarotonga and 
Nive, authorizing the establishment of further Councils if 
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wanted to vacate the decree of the lower court for Rs. 12,770-6. He 
sought to value his appeal at a lower figure viz,, Rs. 5,500. It was held 
that he was entitled to do so, the Privy Council decision being inter- 
preted in the same manner as in the Rangoon case above. The 
objection of the respondent that s. 11 did not apply to a defendant and 
that the Privy Council decision, where the plaintiff and not the defend- 
ant was the appellant, was based on s. 11 as seen from the obser- 
vation of Lord Tomlin was negatived, it being ovserved that s 1 1 was 
not exhaustive on the point and that the position of a defendant in an 
account suit just as in a suit for partition was analogous to that of a 
plaintiff. Says his Lordship Ramesam J, “ Lord Tomlin referred to 
s. 11 of the Act, but it seems to me that s. 11 may not give adequate 
remedy to the Crown . . . , S. 11 no doubt furnishes one method, 
but for the protection of the interests of the crown it is necessary to 
indicate what the proper practice should be. If the appellate court 
after the hearing and consideration of the appeal comes to a conclusion 
in favour of the appellant in respect of a far larger amount than what 
he has paid court-fees for, the proper thing would be to post the case 
for orders and direct the appellant to pay additional court-fee, and only 
then the judgment should be delivered and the decree should be allowed 
to be drawn up. I think this protects the Crown’s interest properly 
.... I may add that an appellant, whether defendant or plaintiff, 
is in the position of a plaintiff in appeal at least in suits for taJring 
accounts of a partnership and in partition suits. In such suits it has 
been held that every party is in the position of a plaintiff — Vide 1914 
M. W, N. 155 and 12 L. W. 563. In the first of the above cases the 
defendant actually paid court-fee on the footing that his position is 
analogous to that of the plaintiff. In the latter case it was observed 
that the effect of the plaintiff being allowed to withdraw was to allow 
defendants 8 to 10 to become plaintiffs in his stead His Lordship 
then referred to and dissented from the earlier Madras decisions that 
in appeals by defendants from preliminary decrees the same valuation 
as in the plaint should be adopted. 

The decision is open to grave objections. In the first place, it 
is inexpedient to say that the Court- Fees Act is not exhaustive and 
that a subject can be taxed by applying the Act analogously. A 
fiscal enactment should be interpreted strictly, and where there is no 
es^ess provision in the Act applicable to any particular matter, it is 
np# p^missible to charge any court-fee on it by applying to it 
analogous provisions of the ^ct expressly applicable to other matters.. 
If s. 11 expressly applies only to a plaintiff and not to a defendant, it 
ia not lawful to apply it to a defendant and charge court-fees by say- 
ing that the position ^ a defendant in an account suit is similar to that 
of a plaintiff. If necessary, a defendant appellant may be allowed to 
vab^ his appeal as he likes, but na additional court-fees can and should 
hia charged on his; ^ decree is given in his favour. As. ^ 

aji^ority f o); the position that a defendant in an account suit can be 
for pnrppss of oqurt-feeSi his Losdship refers to. 
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§ 4. Australia 

In Australia the aboriginal race at the time of settlement may 
have numbered as many as 150, 000, but this is mere guesswork ; 
what is certain is that in New South Wales and Victoria the 
contact with the European race rapidly proved fatal to the 
numbers of the natives, and that in the other colonies the same 
phenomenon has been observed, the Australian native being, 
if not primitive in any accurate sense of the term, an unfortu- 
nate species of the human race, who developed, in isolation from 
external influences it w^ould seem, a complex social system 
which is in itseK far from satisfactory to others than researchers 
into the origin of totemism, and in any case is useless to safe- 
guard him from European destructive influences. The total 
numbers of the present day are speculative, but not probably 
more than 63,000, with 13,000 more haK-castes ; m Tasmania 
the last full-blooded aboriginal, the last remnant of a very 
peculiar race, died in 1876, and the great majority of the 
natives are to be found in Western Australia, in the Northern 
Territory, and in Queensland. Little more can be done in New 
South Wales and Victoria, which have both excellent legisla- 
tion ^ for the care of the aborigines, than secure them lands and 
supervision as they dwindle away ; in 1925 New South Wales 
was spending about £35,000 on 1,554 fuU-blooded natives and 
some of mixed blood, while Victoria’s Aborigmes Protection 
Board had 317 under its care at a cost of £6,000. In South 
Australia ^ at the end of 1924 there were about 650 in attendance 
at mission stations, and the total cost of the aborigines is about 
£25,000 annually ; before handing over the Northern Territory 
an elaborate Act, No. 1024, was passed to secure the natives 
from unfair treatment. The Commonwealth spends on them 
about £10,000 a year, and about 1,500 were in residence at the 
mission stations, while much larger numbers received occasional 
assistance when they chose to come within the limits of civiliza- 
tion. In Queensland ® the aborigines are of value in the pearling 
fishery as well as in regard to the care of stock ; in 1923 there 

^ Act No. 25 of 1909 (New South Wales) ; Nos. 1059 and 2257 of 1890 and 
1910 (Victoria). 

a Ass. Del., 1910, pp. 647 ff., 673 ff., 696 ff., 709, 721. 

3 See the Acts of 1897 (No. 17) and 1902 (No. 2) establishing the department 
to care for aborigines. Cf. Pari. Del., 1910, pp. 1032 ff., 1610 fl. 
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not be possible to predicate the value of plaintiff’s claim before accounts 
are taken. But what is the difficulty after the claim has been 
definitely asceitained and one party is found to be due to the other 
a definite sum ? The proper construction and it is submitted the only 
proper construction of clause iv of s. 7 in the Court-fees Act 
is to apply it only if the value cannot be known. For. 
instance s. 7 iv (a) refers to a case of a suit for recovery of 
moveables which have no market value. Then it can be valued as the 
plaintiff chooses. Suppose it has a market value. Then s. 7cL:3 
applies. Why ? Because the cases set out in cl. iv apply only to cases 
where the value could not be ascertained. If the value becomes 
ascertained by the passing of a final decree then the right of the 
appellant to value as be chooses is at an end. In the Allahabad case 
Sharfuddin v. Khadim Ali Khan^ 1934 All. 807, where the facts 
were similar to that of the Madras case in 56 Mad. 705 com- 
mented on above, the decision of the court was in accordance with 
the view expressed above. There the appeal was by the defendant 
against a decree for Rs. 10,000, passed in favour of theplaintiflFinasuit 
for dissolution of partnership and accounts. The appellant claimed a 
decree in his favour for such amount as may be found due and valued 
the appeal at Rs. 1000. It was held that the valuation was arbitrary 
and could not be accepted and that the subject-matter of the appeal 
being the decree for Rs. 10,000 and interest, ad valorem court-fec 
must be paid on that amount- In this decision, the effect of the 
Privy Council decision is discussed at length and it is held that the 
ruling is inapplicable to a defendant’s appeal against a decree for s 
definite sum of money passed against him. The above Madras 
decision in 56 Mad. 705 is also considered and dissented from 

In the Sind case Shivai.das v. Hariram, 1933 Sind 322, the facts 
were similar to those of the Privy Council case. The plaintiff had 
valued the suit tentatively at Rs. 200 and paid court-fes on it. The 
result of the suit was however unexpectedly against him. Not only 
did he not get a decree in his favour but he was ordered to pay a sum 
of Rs. 1,400 to the defendant. He filed an appeal disputing his 
liability to pay that sum and prayed for a decree in his favour and valued 
the appeal at Rs. 200. It was held tha.t the test for determining whal 
is the proper court-fee payable on a memorandum of appeal is “ whal 
is the value of the relief granted which is sought to be got rid of,’ 
and that the plaintiff was practically seeking two reliefs, viz,t to gei 
rid of the decree for Rs. 1,400 which has been passed against him, and 
to get a decree for an additional amount to be passed in his. favour 
and that he must pay court- fee on Rs. 1,400 as well as on Rs. 200 
It was also held that the provisions of the Court-fees Act s. 7 cl. i\ 
(/)‘are controlled by 0. 7 rr. 2 and 11, which require a suit for accounts 
to be valued approximately, not arbitrarily. As regards the Privy 
Council case the court observed that it was differently reported ii 
different reports, and distinguished it as an appeal from aremanc 
fxdm and therefore as applying to the particular facts of the case, anc 



CHAP, m] THE TREATMENT OE NATIVE RACES 795 

part of the settlers, while exploring expeditions w^ere too fond 
of treating natives as potential enemies, and even the legal 
practice of handcuffing natives and conveying them, when 
suspected of crime, long distances to prison was susceptible of 
serious abuse. The Government, however, in an Act, No. 42 
of 1911, showed its anxiety to assist the natives by providing 
for the better education and care of half-castes, which, though 
involving removal from parents, gave them a better chance of 
a more happy and useful life ; it also allowed the setting aside 
of reserves in excess of the former limit of 2,000 acres, and 
forbade any native to plead guilty to a charge without permis- 
sion of the Protector, a very necessary provision, as natives had 
often been known to plead guilty in order to propitiate their 
captors. Efforts have been made by the allotment of reasonable 
areas and the gift of cattle to induce the natives to settle down 
and stop raiding the cattle of the settlers. In 1924 the number 
of those natives cared for in native institutions was 540, and the 
average annual expenditure on natives is about £31,000. The 
total expenditure in the Commonwealth has grown in a satis- 
factory manner of recent years, bemg now over £150,000 as 
compared with £56,000 in 1906. Efforts are made at all the 
institutions and mission stations to encourage the natives to do 
such work as they can manage, while elementary education is 
given to the children. The future of the aborigines is far from 
promising. The franchise is denied to them in Western 
Australia, Queensland, and the Northern Territory. 

In Papua ^ the natives, who are, quite by guesswork, asserted 
to number about 275,000, are in the main virile, and their health 
is cared for by tw^o travelling medical officers with an assistant, 
who are training native assistants. The land rights of the 
natives are fully respected, and the considerable areas of Crown 
land are dealt with on the system of leasehold with reappraise- 
ment on unimproved value. Labour contracts are carefully 
regulated to provide for their voluntary character, and the 
proper treatment and food of the natives ; a magistrate must 
satisfy himself that the native is willing and will not be detained 
or ill-treated ; the period may not exceed eighteen months for 
carriers or mining, three years in other cases, and the remunera- 

^ J. H. P. Murray, Review of the Australian Administration in Papua from 
1907 to 1920. 
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(A) The appeal may not be co-extensive with the claim in the suit. 
In that case, both the plaint and the appeal may be valued as the 
plaintiff or appellant chooses. 

(B) The appeal may be co-extensive with the suit. 

(1) The appeal may be from the preliminary decree and 

{a) the appellant may be the plaintiff. The appellant should 
value the appeal as in the suit, though due to a misapprehension of the 
Privy Council decision, there is some conflict even about this obVibuS 
proposition— See the observations in 56 Mad. 705. 

[b) The appeal may be by the defendant. In this case it is sub- 
mitted the value should be the same as the suit, though there is some 
conflict of decisions on the point, which has been further complicated on 
account of the Privy Council decision. Prior to that decision, the views 
of the High Courts of Madras, Bombay, Calcutta, Patna and Punjab 
and the Sind Court were that the defendant should give the same value 
for his appeal as the plaintiff gave for his suit while the High Court of 
Allahabad and the Judicial Commissioners’ Court of Nagpur held the 
opposite view. But since the Privy Council decision, the Bombay 
High Court has changed its view and it would appear that the Madras 
High Court also is inclined that way from the broad statement of law 
laid down in 56 Mad. 705, But as observed above the change of view 
is due to some misapprehension of the scope of the Privy Council 
decision. Perhaps a distinction may be made between this case and 
the case of an appeal by a plaintiff. 

(2) The appeal may be frcm the final decree. There could be no 
doubt that the valuation of the appeal, be the appellant the plaintiff 
or defendant, is the specific amount decreed by the trial Court, 
which is sought to be got rid of and the question of the appel- 
lant valuing the appeal as he chooses cannot possibly arise 
though in view of the comprehensively worded judgment in the Madras 
case in 56 Mad. it is not possible to state what the law really is, so far 
as Madras is concerned. The entire case-law on the point has been 
upset and settled views rudely shaken by the obiter dicta in 
the Madras case that whether the appellant is plaintiff or defendant, 
whether the appeal is from the preliminary decree or the final decree 
the appellant can value the appeal at any amount. This sweeping 
statement, it is submitted is not at all warranted by the Privy Couhcil 
decision and pushed to the logical extreme will upset the whole trend of 
decisions and the scheme of the Court Fees Act, a piece of legislation 
which even as it is, is loosely and inartistically drafted and difficult fd 
interpret. The task is certainly not made easier by this cluster Of 
irrecdncilable decisions. 

Combined appeal 

Where m combined appeal is. filed both from the 
preliminary and the final decree,— It was held in Damdom 
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were 1,519,488 to 6,409,092, of whom 4,697,813 were Bantu, 
165,731 Asiatic, 545,548 mixed and other. The estimates for 
subsequent years indicate no prospect of any fundamental 
change in the proportions, and it is natural to assume that the 
Bantu population is growing at a rate which, unless the Euro- 
pean is reinforced by migration, will give it steadily a greater 
predominance. 

The treatment of natives has differed fundamentally in the 
Cape and the rest of South Africa.^ In the Constitution of the 
Cape as settled in 1852-3 the principle was adopted by the 
Duke of Newcastle that natives should have the same political 
rights as the white man, and the changes in this doctrine since 
adopted in the Cape have only been in accordance with the 
principle of Cecil Rhodes that there should be equal rights for 
all civilized men south of the Zambezi. Thus the legislation of 
1892,2 which terminated the possibility of claiming a property 
qualification on mere tribal tenure, and the requirement of 
ability to write one’s name, secure that electors shall not be 
merely the instruments of a tribal chief or some European 
manipulator. The number of such voters in the Cape is about 
41,000, having risen steadily from the 21,000 of 1909, and they 
number about a fifth of the whole of the voters. It is true that 
the vote is resented by those white voters who object to any 
security for fair treatment being accorded to natives, and the 
prejudice of the other colonies succeeded in 1909 in excluding 
any native from eligibility to be elected a member of Parlia- 
ment, but the franchise was left untouched and protected by 
the provision above quoted. 

The results of the equality of voting power have been that in 
the Cape the native has been allowed, save in the Transkeian 

1 Cape Pari. Pap., 1909, A. 2 and G. 19 ; 1910, G. 26 ; Wilmot, SouUh 
Africa, ii. 173 ff., 196 ff. ; iii. 22 ff. ; Vindex, Cecil Rhodes, pp. 361 ff. ; Pari. 
Pap., Cd. 2399, 3889 (as to Natal, Acts No. 1 of 1909 and No. 29 of 1910, being 
the outcome of the investigations reported therein). Tor de Villiers’ protests 
against the aquittal of the Koegas murderers in 1879 (due to the carelessness of 
the incompetent XJpington as Attorney-General), see Walker, p. 144, and his 
assertion of law in favour of the natives in W. Koh v. The Queen, 1879 Buch. 75 ; 
and Sigeau’s case (1895) ; Walker, pp. 258 Q. 

® The £25 yearly occupation franchise was raised by the Fraiichise and BaUot 
Act, 1892, to £75, while the very low owners* qualification, almost entirely 
confined to Europeans, remained ; B. Williams, Cecil Rhodes, pp. 205 ff . 
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to be ote for an account, in which they could place a valuation of 
Rs. 5, and so avoid paying full court-fee leviable under clause (1) of 
s. 7. Even a suit for the recovery of money, the precise amount of 
which could not be ascertained unless the accounts of the parties are 
examined has been held not to be excluded by Art* 31 of the Provin- 
cial Small Causes Courts Act/* The character of a suit is determined 
by the cause of action and the relief actually sought and not by any 
side issues that the defendant may raise- 

Where the court-fee paid is deficient. — Where the 
appellant while claiming the full amount sued for paid only a court-fee 
for a lesset amount, the whole appeal will not be dismissed but a decree 
will be awarded to the appellant for not more that the amount for 
which the fee was paid. Firm Nihal Chand v. Sardari Mai, 1926 
Lah. 558. 

FARAGRAPH V: SUIT FOR POSSESSION OF 
LAND, HOUSES, GARDENS, ETC. 

Lordal amendments. — ^The clause has been amended locally in 
the vatious provinces with a view to increase the revenue. The amend- 
ments are printed in italics in the body of the Act itself. In the 
United Provinces also, the value of the land coming under clause (a) 
is 20 times the revenue and that of the land coming under clause (h\ 
10 times the revenue by virtue of the United Provinces Court- Fees 
(Ameridment) Act III of 1932 extended by Act XI of 1934. 

Principles of valuation. ^The principle underlying the 
methods of valuation enunciated in the various clauses of this para^ 
graph is, as stated by Coutts Trotter, J., in Godavarthy Sundaramma 
V. Mangammai 19 M. L- T. 266, that wherever one can calculate 
with certainty the amount of revenue payable on a land or plot, the 
value of if should be takjen at a multiple of that revenue and that 
wherever it is not so possible to measure the revenue the value should 
be taken at the market value. 

It is necessary to explain here preliminarily the meaning of term 
* estate ’* mentioned in them : This is given in the explanation added 
t6 the paragraph. Therein it is stated that an estate is any, revenue, 
paying land, concerning the payment of the revenue of which a 
Separate engagement has been executed in favour of the Government 
or which in the absence of such engagement is separately assessed 
with revenue. Thus any revenue-paying land is an estate (l) if ihere 
^ a separate agreement executed to pay that revenue, (2) or where 
fter^ is no ssmcA agreement, if the land is separately assessed with 
f^edue. According to the 2nd part of the explanation therefore, a 
fetid 6t plot separately assessed with revenue can be an estate only if 
f^rd is tio On^gement Executed about it as regards the payment of 
^erefbte if a part Of an estate is separat^y assessed, 
fe at gepstrate agreement executed for the paymentt of the 
(he dgiiafd, fheit fhe f*irf so figse^d does not beqome an, 
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administrative organs, are concerned with roads, of which it 
maintains 3,200 miles ; dipping of stock ; maintenance of 
wattle plantations ; provision of hospitals ; contributions to 
supplement salaries of native teachers ; the maintenance of two 
agricultural schools and three farms to inculcate improved 
methods of agriculture and stock breeding ; and experiments 
in cotton culture. In Western Pondoland since 1911 there has 
been a General Council, with three District Councils, but the 
members of the former are nominated by the Paramount Chief 
and its functions are somewhat limited. 

In the other colonies the native right to the franchise was 
never admitted, as regards the Transvaal and the Orange River 
Colony part of the condition of the final surrender of the Boers 
having been that the step should not be taken before repre- 
sentative government was accorded, while in Natal the possi- 
bility of obtaining a vote, which at first existed, was gradually 
so limited that only some 460 native voters exist as compared 
with 34,000 other electors. Inevitably the doctrine of racial 
inferiority — the Transvaal and Orange Free State Constitutions 
would tolerate no equality whether in state or church, and the 
union of the Dutch Reformed Church by Act No. 23 of 1911 
expressly denies to natives of the Cape equality with Church 
members outside that province, in flagrant defiance of Christian 
principle — ^has resulted in a systematic treatment of the native 
as an inferior. He is subjected to a system of pass laws which 
are devised to keep him under strict supervision and hamper 
freedom of choice of work, and, though the defects of the system 
were recognized by the South African Native Affairs Com- 
mission of 1903-5, by a Select Committee on Native Affairs 
appointed by the Assembly in 1914, by a Departmental Com- 
mittee appointed in 1919, whose report was only issued in 1923, 
and by the Native Affairs Commission established under the 
Act of 1920, the Native Registration and Protection Bill of 
1923 was far from satisfactory, and even so was much opposed, 
with the result that it was withdrawn for further consideration. 
Exemptions from disabilities placed on natives are available in 
Natal under law No. 28 of 1865, passed in the days of Imperial 
control, under which natives male and female of advanced 
civilization can obtain exemption from the restrictions on 
natives in general. But the narrow and ungenerous policy of 
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uniier Clause v (6) of the Act, and contended in appeal that the lower 
bohrts had wrongly levied stamp on the market value under cl. v [d). 
It was held (Berkley, J.) “ The holding, i of which is claimed, not 
being a definite shave in the estate, the land sued for cannot be 
regard^ as such a shares The stamp has therefore been correctly 
calculated in the courts below upon the market value of the land. 
There is no provision in the Court-fees Act for the value of a 
fractioncd part of a , holding recorded in the Collector's Register as 
separately assessed ^ith land revenue^ being calculated on the land 
^ revenue, and the market value must therefore be taken under cl. v (d).” 
j(The italics are made now). This was followed in Mst, Jian v, 
‘Mstn Nadir Nishan, (1883) Punjab Record 6. It would appear 
• that as a result of these rulings as will be shown presently the 
Notification was issued by the Government of India that a suit for 
possession of a ** fractional share*’ of a separately assessed part of an 
estate assessed with revenue under a temporary settlement need be 
valued only at 5 times such portion of the revenue separately assessed 
on* that part as may be rateably payable in respect of the share. 
. This is now item 18 in the consolidated Notification issued later in 
T889. It would be seen from the Punjab decision quoted above that 
“ definite share ” and “ fractional share ” are used there as convertible 
‘ terms. The gist of the decision there was that the holding (separately 
.assessed part) i share of which was sued for, not being itself a 
definite share of the whole estate of which it formed a part, the i of 
it sued for could not be a definite share of that whole so as to render 
the 1st half of clause v (&)— relating to definite share of an estate— 
.applicable, that though the i was a definite or fractional share of the 
holding or assessed part, there was no provision in it, i, e., for a 
definite share of a part, in the 2nd half of cl. v (6) corresponding 
to the similar provision in the 1st half about definite share of the 
whole estate, and that therefore the i of the part had to be valued a,t 
the market value under cl. v (d). The word “ fractional ” in the 
Notification, and indeed the whole language of it appear to have been 
taken from the last sentence in the decision. The affinity between 
■the two is tell-tale. It is thus evident that it was in consequence of 
-the decision and in order to rectify the omission in the 2nd hal^f of the 
.clause that the Notification was issued. The Notification thus adds 
a provisiou'for a definite share of a part corresponding to the provision 
fin tiie Act itself for a definite share of the whole. 

The United Provinces and the Behar and Orissa Governments 
have after the Devolution Act of 1920 withdrawn the above Notifica- 
tion, and the result is that the above Punjab decision has now 
bejcome applicable again in those provinces. Hence it was held in 
!the recent decision Haliman v. M^ia^ 55 All. 531 referred to above 
that a suit for possession of a fractional share of a separately assessed 
'part of a temporarily settled Zamindary had to be valued under d. v(dl) 
'*af 'the market value. It may be noted that in this decision also 
t^^’dlefiiiite^ share*' and fractional share ’* are used as meaning the 
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Botha’s attacks on the German forces in East Africa. In 1913 
the land question was taken up, native land tenure being in 
a condition of the utmost confusion, natives living sometimes 
on tribal lands — of which vast areas in Natal and Zululand 
were held by trusts whose powers, under Act No. 1 of 1912, may 
be handed over by the Governor-General in Council to the 
Minister for Native Affairs — or squatting with varying degrees 
of legal authority on private or Crown land, or holding on 
ordinary European tenure. The Orange River Colony m 1908, 
by Act No. 42, sought to deal with squatting, but the 
Imperial Government refused the assent requisite, because it 
was felt that the subject must be taken up by the Union. 
Assent, on the other hand, was readily given to the Cape Act 
No. 29 of 1909, providing for Boards of Management of com- 
munal reserves attached to mission stations, which superintend 
the affairs of these reserves. The Act No. 27 of 1913 ^ was based 
on the dogma of the desirability of separating natives and 
Europeans as regards land tenure. As a prelimmary step it 
scheduled a number of areas, and provided that m these native 
areas no person other than a native might acquire land, or an 
interest therein, save with the approval of the Governor- 
General in Council ; similarly, without such approval, outside 
these areas no native should be able to acquire land from a non- 
native, and a non-native should not be able to acquire land 
from a native. The essential part of the Act was the provision of 
a Commission to report on the question what areas should be 
assigned for native, what for non-native occupation exclusively. 
The commission under Sir W. Beaumont reported in 1916, and 
a Native Affairs Administration Bill of 1917 was drafted to 
carry out the principles of the system. It was closely scrutin- 
ized by a Select Committee on Native Affairs, on whose recom- 
mendation five local commissions further investigated and 
reported, their reports, received in 1918, turning out to be based 
on diverse principles and agreeing chiefly in the determination 
not to give the natives any land of value beyond what they 
actually had. The Union Government, however, made in 
practice some use of these reports, for it consented to accept 
acquisition of lands by natives in the areas suggested for them 
by the Local Committees, while, on the other hand, it decided 
^ Cf. Keith, Imperkd Unity and the Dominions, pp. 183 fiE. 
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revenue to Government but it is not a definite share of such ati estate 
and is not separately assessed to Government revenue, and therefore 
the court-fee has to be calculated on the market value of the land and 
not on ten times the revenue payable in respect of it. JogmdraNarain 
Singh y. Radha Prosad Singhs 13 Pat. L. T. 590 « 1932 Pat 319. 
See also under * Fractional Share ’ below. 

Subordinate tenures. — Even where it is not the proprietary 
interest in the whole or a share of the estate that forms the subject 
matter of the suit, but a subsidiary interest as a subordinate tenure, it 
is held that clause {a) is the proper clause applicable. Their Lordships 
observe as follows in Hahihul Hussain v. Mahamad Reza, 8 C. 892 : 

If it was the intention of the legislature that where a suit is not 
brought by the proprietor of an entire estate, but by a subordinate 
tenure holder, such as mukuvaridars etc., there should be 
a different way of assessing the court-fee, that would have 
been clearly expressed in one of the clauses of the section. Referring 
to all the clauses it is evident that there is no separate provision for a 
suit by a subordinate tenure holder. Therefore it is clear such a case 
comes within sub-section (a) of clause v of s. 7 This principle was 
also extended to a share of a subordinate tenure. It was held ** im- 
material who paid the revenue to Government. The fractional share 
of the subject-matter (the under tenure) is certainly a definite share of 
the estate as a whole which pays annual revenue to Government.’* 
Swaminath v. Jang Bahadur, 58 I. C. 132. But see Bibi Kulsum 
V. Muhammad Hamid, 45 I. C. 928. 

Estate. — This is defined in the Explanation to the section. 
This includes the cases where the raiyats pay the amount directly to 
Government, or to an assignee of such revenue. 

Paying annual revenue to Government.*— This includes 
payment of assessed revenue not necessarily to the Government 
direct but alsq payment to an assignee from Government, such as 
a Jagirdar, 

Permanently settled estates.— There are estates in respect 
of which (the revenue payable was settled once and for all. See 
Bengal Regulation II of 17Q3 and Madras Regulation XXV of 
1802. They generally comprise Zamindaris and gp by the several 
of Jagirs, Mittas, etc. 

Temporary settlements.— The majority of lands in the 
JVIadras Presidency, where the Ryotwari tenure prevails and also 
the Sir lands in the United Provinces are all instances of temporarily 
settled estates. Here the assessment is subject to periodical revision; 
at persent it is revised every 30 years in the Presidency of Madras. 
During that period it is of course a permanent assessment till the 
next settlement. 

Cpllectpr’s Rpgiatera.’' — The expression •* Collector’s 
in iS, 7 v (6) refer fo the register in .which the land revenue 
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contented itself in 1920 with passing a Native Affairs Act, No. 23. 
The Act creates a Commission of not less than three nor more 
than fire members, meeting under the Minister for Native 
Affairs, which considers any matter relating to the general 
administration of native affairs or legislation in so far as it 
affects the native population, other than matters of depart- 
mental administration. If its views are rejected by the Minister, 
it can insist on a decision by the Governor-General in Council, 
and in the last resort may insist on the papers being laid before 
Parliament. The device, borrowed from the scheme scheduled 
in the South Africa Act for the Government of other native 
territories which may be transferred to the Union, is intended 
to secure permanence and continuity in native pohcy. The 
Commissioners also are permitted to be members of Parliament, 
though paid, and thus to influence the Legislature. The Act 
further authorized the creation of local councils for native areas, 
with powers as to roads ; drains, dams, furrows, water supply ; 
eradication of stock diseases ; destruction of weeds ; sanitation ; 
hospitals ; methods of agriculture ; and educational facilities, 
with power to raise rates ; such councils to have an official 
chairman. Further, authority was given for convening formal 
meetings of native chiefs, members of native or local councils, 
or other leading natives, to discuss matters of importance to 
the natives, thus reviving the provisions above cited of the 
Transvaal and Orange River Colony constitutions. In this 
case action was taken on the power ; a Conference attended 
by the Native Affairs Commission was held in September, 1922, 
to discuss the Natives (Urban Areas) Bill ; another in 1923 to 
consider the Native Marriage Bill and the Native Registration 
and Protection Bill, while one in 1924 led up to the enactment 
next year of a comprehensive measure on native taxation. 
The goodwill of the Commission to the natives, its desire to 
help them, and to induce public feeling in the Union to realize 
its elementary duties to the natives, are beyond question. 

The chief fruit of the efforts of the Commission are contained 
in the Natives {Urban Areas) Act, 1923, which is a serious effort 
to deal with the problem of affording natives in urban areas 
proper protection and security, the older legislation having been 
vitiated by the fact that, especially in the Orange Free State, 
it was mainly directed to depressing the status of the natives, 

3315.2 p 
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Revenue free lands. — This clause applies to lands not paying 
revenue. They pay either no assessment or are burdened only with a 
nominal payment. A manyam is land held either at a low assessment 
or altogether free in consideration of services done to the State or the 
community They are of different kinds as Sarvamanyam, Sudda 
Inam, Ardhamanyam, Chaturbagam, Mukhasa, Dufter inams, Tope 
inams, Brahmadayam, Agraharam, Srotriyara, Poruppu, Jagir, etc. 
In these cases it is clear that the assessment could not serve as any 
safe basis for the valuation of the property. Hence it is that the 
value is directed to be computed cn the annual income thereof. 
Maung V. Kunmra, 50 I. ”C. 5. 

Fluctuating assessment.*— This clause is held applicable to 
suits for the recovery of possession of lands subject to fluctuating 
assessment. Mohan v. Bahadur^ 50 I. C. 142. - - . « 

Valuation. 

(1) In the cases where there have been profits from the land, 
and where the computation has to be made undeir this clause 
the value of the land is taken to be 15 times the nett profits that 
have arisen from the lands during the year next before the date of 
presenting of the plaint. Gasi Ram v. Har Govida^ 28 A. 411. 
Calculation of profits which have arisen during the fasli year nes^t 
before the date of presenting the plaint instead of the calendar year, 
has been held to he correct. Chandra Shekhar v. Thakurji 
Maharaj, 1935 A. L. J. 548^1935 All. 642. 

(2) In cases where no such nett profits have arisen, then the 
value is the amount at which the court shall estimate the land with 
reference to the value of similar land in the neighbourhood. The. 
value herein stated cannot be construed to mean “ the value of profit.” 
That would result in importing into the natural meaning of the word 
‘ value ’ a limitation for which there seems to be hardly a necessity. 
It is submitted that the market- value of the land is * what is meant* 
This will result in no disparity either. In the first clause the valua-. 
tion is taken to be 15 times the nett annual profits. It is a rough and; 
re^y estimate of the value of the land * at 15 years’ purchase’. If 
that data of annual income is not available, the dpurts are authorised, 
to estimate the value of the property by reference to the value of 
the adjacent properties. 

‘ Similar land * — It wAs held in Maung Meik v. U, Kutnara, 
60 I. C. 5, that the mere fact thatlhe land is “ religious land ” ■ does* 
not render it incapable of valuation with reference to the value of 
similar land in the neighbourhood. The word “ similar ” has no 
reference to the ownership of the lands but only to the intrinsic 
value of the land. 

(3) A question of some nicety would arise where a land is partly' 
cultivated in which case the inconie should be taken in the case of thd 
cultivated part and the market-value in respect of the balance*. . 
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In February 1925 the new Government introduced a measure 
which definitely by name sought to differentiate against natives 
and Asiatics by shutting them out from a long list of appoint- 
ments where skill was needed, and this despite the fact estab- 
lished by the governmental Mining Regulations Commission 
of 1924-5, that many of the so-called skilled miners were merely 
men with blasting certificates, who had learned what they knew 
from native subordinates. The Bill was attacked by General 
Smuts as making for the first time statutory a colour bar 
forbidding the natives to acquire skill ; as extending to the 
Cape and Natal a disability never known before in either ; as 
a challenge to ‘ black Africa and yellow Asia ’ by its nominatim 
attacks. The case for the Bill rested on the new policy of 
segregation ; Europeans could not compete successfully with 
natives, nor, if there was not separation, could work be found 
for unskilled Europeans, whom the new Government was 
employing at thrice the cost of natives on the railways ; in its 
logical form the proposal was that natives should be confined 
to reserves and forbidden to work for Europeans, while the 
poor Europeans should be set to do the work in towns and 
farms which natives used to do. In this form something might 
be said for the proposal, as it was said by Colonel Cresswell in 
1920 before he undertook ministerial responsibility. But the 
Government admitted that it did not propose to treat as natives 
the coloured population, including both Cape Malays^ and the 
Creoles of Mauritius, thus abandoning the strictness of the 
colour ban, and rendering it illogicaL Further, the Government 
did not face the necessity of undertaking to secure adequate 
lands for the natives, and it was notorious that no Union Parlia- 
ment would in fact provide sufficient lands, nor was it really 
seriously minded to dispense with aU native help. The plan 
suggested, therefore, merely assumed the form of a method of 
keeping the natives in a permanently inferior position, and of 
extending to the Cape and Natal the Boer doctrine of the 
irreducible distinction between native and European, though 
unkind critics have frequently remarked on the obviously con- 
siderable admixture of native blood in men who claim to belong 

^ Descendants of slaves from Java introduced under the Dutch East Indies 
Co. For their special treatment see the Asiatics (Cape Malay) Ameridment Act, 
No. 12 of 1924, differentiating these Asiatics. 

P2 
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Suit by a ryot against another for possession of land forming 
part of a permanently settled zamindary land falls under clause (d). 
Kandaswami v. StMai, 77 I. C. 781—46 M. L. J. 345-1924 
Mad. 646. But the decision to the contrary by a Bench of the 
Madras High Court (Ramesam and Cornish, JJ.) in Suhramania 
Ayyar v. Rama Ayyar^ 1927 Mad. 1002 calls lor some comment here. 

It was there held the notification regarding fractional share 
referred to supra applied to a suit for some specific plots in certain 
ryotwari (temporarily-settled) survey numbers, that the plots were 
fractional shares, and that therefore the suit need not be valued 
under cl. v [d) at the market value but need be valued only on the 
revenue proportionate to the area of the plots. All the above 
decisions were dissented from as having been vitiated by the fact 
that they did not consider the notification and being therefore of 
no value. 

The suit related to several items which were not separately 
assessed to revenue. They were all portions of survey numbers 
which were assessed with revenue. It was contended that the 
plaintiff should pay court-fee on the market value and noton the 
proportionate part of five times the assessment of the whole survey 
number. The plaintiff relied on Notification No. 4650 dated the 10th 
September 1889 of the Government of India. Regarding the question 
their Lordships observed as follows : “ The Government of India 
Notification has now been superseded and re-enacted by Notification 
No. 358 dated the 10th September 1921. Under this notification 
When a part of an estate paying annual revenue to the Government 
under a settlement which is not permanent, is recorded in the 
Collector’s register as separately assessed with such revenue, the 
value of the subject-matter of a suit for the possession of a fractional 
share of that part shall for the purposes of the computation of the 
amount of the fee chargeable in the suit be deemed not to exceed 
five times such portion of the revenue.’* This notification was the 
subject of consideration in Reference under the CourUFees Act of 
1870^ s. 5, 16 All. 493, which was a decision of a single judge. It 
was there held that a fractional share under this notification covers 
only a case where the plaintiff claims a certain fraction of a survey 
number but not where he claims a certain definite area, within the 
survey number ; for instance if the plaintiff claims i or i or i share 
assessed with revenue, the notification applies, but where he claims 3 
acres 70 cents out of a survey number whose extent is 7 acres and 
30 cents, the notification does not apply though 3 acres 70 cents is 
37/73 of 7 acres 30 cents ”. Their lordships then refer to the judgment 
of Coutts-Trotter, J., in Godavarthy Sundaramma v. Mangamma, 47 
LC.543 — 34 M.L.J.558, where the learned Judge agreeing with the view 
of Burkitt, J., in the Allahabad decision (16 A. 493) regretted the 
conclusion, which resulted in an anomaly. That decision of Coutts^ 
Trotter, J., is explained away on the ground that the Notification above 
referred to was perhaps not considered by the learned Judge. The 
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the Cape franchise, and that there appears no moral justifica- 
tion whatever for assisting the policy of the pact Government.^ 

The policy of the Union is of special interest, because of the 
repercussion on Rhodesia, ^ where the Government in 1926 
announced that it desired to secure from the Imperial Govern- 
ment intimation of willingness to consider the policy of depriv- 
ing the native of the right, secured to him by s. 43 of the Con- 
stitution, to obtain land on the same terms as a European. It 
is clear that the policy of segregation of the natives in chosen 
areas has general approval, but it is pleasant to note that 
Mr. Hadfield, in advocating it, stated on 3 May 1926 that the 
areas set aside for the natives must be adequate, and that within 
them there must be a deliberately chosen, carefully devised, 
and steadily pursued process of education and development. 
It is at least clear that, if segregation is ever to be justified or 
successful, it must be based on elementary justice. 

The Imperial Government is inevitably interested in the 
progress of affairs in the Union, because it has the responsibility 
of deciding whether it shall hand over control of Bechuanaland, 
Swaziland, and Basutoland to the Union. If the policy of the 
Union is dictated merely by regard for European interests, 
surrender of these territories, which would be wholly against 
the will of the people, would be a discreditable breach of faith, 
for there is no doubt that the territories accepted direct rule 
of the Crown ® and would never consent to transfer to the control 
of the Union Ministry. The elaborate schedule to the South 
Africa Act is sufficient proof of the distrust of the Union 
Government felt by the iltaperial Government in 1909, for it 
prescribes rules which are intended to secure just government. 
The plan is that of a permanent Commission of not less than three 
members to advise the Prime Minister, with the right of appeal 

^ The modem practice of permitting exploitation of the natives of Kenya 
(see Norman Leys, Kenya) exhibits an Imperial attitude in painful contrast 
with that of Mr. J. Chamberlain, who was ready to protect the natives against 
Mr. Rhodes (B. Williams, Rhodes, p. 259). 

* For the pre-responsible government history see Pari, Pap., Cd. 8674 
(1917) ; Cmd. 547 (1920) ; Egerton, British Gdonial Policy in the XXth Century, 
pp. 181 ff. 

^ Compare the case of the Indian Princes whose relations are with the 
Crown, and who cannot properly be handed over to the control of the Indian 
Legislature save by consent. 
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Bhare is not covered by “fractional share” and that there is some 
difference between a specific share and a definite share. I am unable 
to agree with Burkitt, J., and Tudball, J., in the Allahabad cases.” 

This decision is quoted at length for it runs counter to the previous 
judgments of that court and that of the Allahabad and other High 
Courts and deals with quite a common type of suits. It is therefore 
expedient to examine the grounds on which the learned judges chose to 
come to a different conclusion. Their Lordships dissent from the 
previous decisions on the ground that these ignored the Notification : 

“ The decisions in which the notification has not been considered 
are of no value.” Admittedly the notification (Government of India 
Notification whose wording is the same) was considered in 16 A. 493, 
which decision was considered and approved by Coutts Trotter, J., in 
8 L. W. 88 = 34 M. L. J. 558. There was no necessity for Krishnan, 
J., in 1924 Mad. 646 where the suit was for recovery of possession 
of specific plots in a permanently settled land, to refer to this notifica- 
tion. His Lordship there referred to these decisions about temporarily 
settled land only to show that specific plots whether in permanently 
settled land or temporarily settled land have to be valued under 
cl. \d)t according to the market-value. So far about Madras. In 
Allahabad, the decision in 16 A. 493 was referred to and approved 
in 33 A. 630 by Tudball, J. Though it may be in some of 
the decisions there is no specific reference to the notification 
still as the decision in 16 A. 493 was referred to and followed, and as 
that decision in 16 A. 493 is one which has discussed the notification 
it can be safely presumed that the learned judges who were parties to 
these several decisions were aware of and did consider the notification. 

There was, however, no necessity for the application of the 
notification in them, because according to them specific plots in a 
property are not definite or fractional shares of it and cl. v (d) of the 
Act itself therefore applied. According to them the notification is 
meant for a different purpose as stated in the paragraph headed 
Notification-^origin of, supra. 

It is submitted that there is a fundamental mistake in the decision 
and that is that there is a confusion about “ specific plot ” and “ definite 
share." According to it, both expressions mean the same thing. But 
all the other decisions take them to mean different things and lay down 
that a specific plot in a property cannot be said to be any definite 
share of the property merely by comparing the area of the plot with the 
whole area of the property, because there are other factors such as 
fertility, etc., besides mere area which have to be taken into considera- 
tion in deciding what share or fraction the plot is of the property. 
Coutts Trotter, J., says in 34 M. L. J. 558: “It is urged that 
even if a plot is not a part of an estate separately assessed with 
revenue, nevertheless it may be regarded as a definite share of an 
estate. It entirely ignores the word ‘ definite * because every share in an 
estate is in some sense a definite sharei and 1 have no doubt that what 



IV 

THE BDIIGRATION AND TREATMENT OF 
COLOURED RACES 

§ 1. Chinese Immigration 

O F the many complex issues presented by the question of the 
immigi'ation and treatment of Asiatic races in the Dominions 
the least complex is that of Chinese. This arises from no vital 
distinction in the character of the problem, but because Chinese 
subjects have never had any treaty rights of landing on British 
territory, neither the treaty of Nankin of 1842, nor that of Pekin 
in 1860 conceding such a right, ^ and China has never possessed 
sufficient power to compel respect to be paid to her dignity. 

The first series of anti-Chinese measures began with the gold 
rush in Victoria in 1854. In 1855 Victoria started a type of 
legislation (No. 39) which was often copied, the imposition of 
a limitation of Chinese admissible to one per ten tons of the 
ship by which he came, and the levying of a poll tax of £10. 
This was repealed in 1865 (No. 259) when the emergency was 
over ; South Australia, which had been used after 1855 as 
a route to Victoria, legislated in 1857 (No. 3), but withdrew the 
Act in 1861 (No. 14). New South Wales, on the other hand, 
legislated then in Act No. 3, but this also was repealed in 1867 
(No. 8). Queensland began in 1876, by seeking to exact heavier 
miniTig and trading taxes from Chinese ; this was reserved and 
not assented to, but it was allowed in 1877 (No. 8) to impose 
£10 poll tax, and in 1878 (No. 8) to forbid Asiatics or Africans 
to work on a goldfield for three years after proclamation, unless 
they were the finders. The return of Chinese was also promoted 
by refunding the entrance money if they went back within three 
years. In 1880-1 a Conference of the Colonies at Melbourne 
resulted in decisions to take further steps ; there had appeared 
a considerable number of Chinese in the north-east ; there 
was jealousy of competition and fear of smallpox and leprosy ; 
while a large influx might be expected because the United 
States had closed the Pacific coast to Chinese. It is probable 
indeed that some 40,000 Chinese were then in Australia, the 
See PaA. Pap., C. 5374 ; contra, C. 5448, p. 57. 
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conceded that the notification was intended to make a similar provision 
in the second half of cL (6) about definite share of a part corresponding 
to the provision in its first part about “definite share” of the 
whole, logic would require that the expressions used in the notification 
would be fitting to the occasion and mean just the thing intended and 
not anything wider or narrower. But according to the inter- 
pretation * fractional share * in the notification is wider in meaning 
than ‘ definite share * in the Act. This is unnatural, and as stated 
above, gives rise to a great anomaly. No explanation has been given 
in the decision for this difference in meaning between the two 
expressions. The logical and natural conclusion in the circumstances 
can only be that the two expressions mem the same thing. 

(it) The decision affects cl. v (a) also about permanently 
settled land. As definite share is made to mean a specific plot, it 
comes about that there is no provision in cl. v. (a) for an “ indefinite 
share ” (i.e., “ indefinite ’’ according to the meaning given to the 
expression by the decision), that is to say, for an undivided share like 
i, i, etc., of permanently settled estates. This would mean that suits 
for such shares of permanently settled estates which are generally big 
and extensive estates like Zamindaries have to be valued not on the 
proportionate revenue but under cl. (d) at the market- value which could 
never be contended to be the proper basis of valuation. 

(m) As a specific plot in a part of an estate is necessarily 
also a specific plot in the whole estate, it is a “ definite share ” 
(specific plot) of the whole. Now the first portion itself of cl. (6) 
provides for a definite share of the whole, and it therefore comes 
about that there was no necessity for the issue of a special notification 
for the purpose. Thus starting from the proposition that “ specific 
plot” and “definite share-” are synonymous and that the notification 
was issued to fill up the lacuna in cl. (6) as regards the valuation of 
a specific plot in a part of the estate, then there is no necessity for the 
notification. ^ 

(iv) There is difficulty in the practical application of the 
decision. The decision says that a specific plot in a property can 
always be expressed in terms of a fraction of it. This is not correct. 
A specific demarcated plot, say, of 1 acre in a land of 3 acres is not 
always equivalent to i of the land. There are other considerations 
besides mere area which go to determine what fraction the plot is of 
the whole land. The plot may be near a river or irrigation channel 
and therefore be the most fertile and valuable portion, and the rest of 
it may be valueless part, and the revenue assessed on such land would 
be assessed chiefly with reference to the valuable portion, in which 
case the plot would be far more than i of the land. Or the plot may 
be sandy or shady or rocky and therefore the least fertile and the most 
valueless portion of the land, in which case it will not be equal to but 
would be far less than i of the land. The assumption that every part 
of the land would be equally fertile and valuable is not correct. It 
cannot tlfierefore be predicated what fraction the plot is of the whple 
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Act of 1884 ; in 1893, having attained seH-govemment, she 
adopted the policy of the other Colonies, but in 1897 (No. 27) 
admitted indentured Chinese to north of 27° S. lat. Queensland 
legislated in 1888, but as the Bill went bej^ond the other Colonies 
it was only allowed in 1889 (No. 22) on promise of amendment 
carried out in 1890 (No. 29) but not very satisfactorily. The 
feeling which had hitherto been mainly concerned with avoiding 
evil results from the congregation of natives, had gradually 
hardened into one of determination to keep Australia ‘ w’hite 
and the advent of the Commonw'ealth was marked in 1901 by 
the adoption in the Immigration Restriction Act of the dictation 
test, which requires any immigrant on demand to write a 
passage of fifty words in a European language chosen for him ; 
in fact it can be made a courteous mode of complete exclusion. 
The enforcement of this rule is facilitated by the imposition on 
the captains of ships entering Australian harbours of a fine of 
£100 for each Chinese who succeeds in entering Australia 
illegally. The population is steadily diminishing ; in 1921 it 
stood at but 17,157, with 3,655 half-castes. They are liable, of 
course, to all disabilities incumbent on Asiatics generally, such 
as exclusion from the sugar and banana industries in Queens- 
land, but they are also the special subjects of attention in 
Western Australian and other Factory Acts, which are aimed at 
the competition of Chinese laundries. 

New Zealand in 1896, as a result of the slight increase in 
arrival over departures, increased the poll tax to £100 and 
limited entry to one per 200 tons burden. In 1 907 this was found 
inadequate, and an Act (No. 79) required any would-be Chinese 
immigrant to read 1 00 words of English ; modifications were made 
in 1908 (No. 230) and 1910 (No. 16), but the principle was 
maintained, and an appeal from the Chinese of the Dominion to 
the Secretary of State was necessarily answered by insistence that 
the matter was one for the local Government.^ In 1910 an Act 
(No. 67) regarding factories w^as in fact, but not in form, aimed at 
Chinese laundries. In 1920 finally the Immigration Restriction 
Amendment Act adopted the principle of permitting the entry of 
none save British subjects by birth without permits, while for 
this purpose naturalized British subjects and natives of British 

1 Pari Pap., 1908, A, 1, pp. 15, 19; 1909, A. 2, p. 7; Pari Deb., 1907, 
cxlii. 838 923 ff., 961 flf. 
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Northern India there are temporarily settled zamindaries.) The second 
part of the explanation says that “in the absence of such agreement” 
any land separately assessed is an estate. Hence, there being no such 
engagement about ordinary ryotwari land in Madras any such land or 
part of it separately assessed is an estate. In Madras therefore there 
is no such thing as a part (of ryotwari land) which is separately 
assessed and which is not an estate. When any part of a ryotwari 
land is separately assessed there is no engagement executed, but 
patta is issued for the part and the pattadar pays revenue to the 
Government, and the part becomes an estate. 

The decision applies the notification to specific plot (definite 
fractional share according to it) in a survey number, but it does not 
indicate of what estate this survey number is a part. The existence of 
the explanation seems to have been overlooked by it, though it says 
that the previous decisions have ignored the notification. In other pro- 
vinces, though a part of a temporarily settled zamindary may be 
recorded as separately assessed, it cannot become an estate according 
to the explanation, because there is an agreement executed by the 
zamindar as regards the payment of the revenue of the zamindary. 
It would appear that the revenue payable for these temporarily-settled 
zamindaries is distributed by the settlement officer over its com- 
ponent parts (thoks, pattis, or khewat khatas as they are called there) 
and each part recorded in the Register as separately assessed. In the 
United Provinces this is regulated by s. 67-A of the U. P. Land 
Revenue Act and Board’s Circular. See Haliman v. Mediae 55 
All. 531. This distribution and separate recording of assessment over 
each part is done probably to facilitate revision of assessment at the 
time of the periodical re-settlement. In Madras as soon as a part of a 
ryotwari or temporarily settled land is assessed with revenue, it becomes 
an estate by itself and the provision in the second part of cl. v (6) for the 
valuation of separately assessed part of an estate appears to be redund- 
ant in the light of the explanation, as the provision in its first part 
for the valuation of an estate will cover such a case also. The second 
part of cl. V (b) and the notification can therefore, it is submitted, 
apply only in provinces where there are temporarily settled zamindaries. 
In the Punjab and in the United Provinces and possibly also in some 
other Provinces in the north there are such zamindaries. The history 
of the notification also shows that it arose from the Punjab decisions. 
It is not a violent presumption to hold that the notification has been 
simply re-issued in Madras after the Devolution Act and has no practi- 
cal significance there. 

Even if the notification should b^ thought to apply to conditions 
in the Madras Presidency, its interpretation in the decision - conflicts 
with the earlier Madras rulings and with the rulings earlier and later of 
all the other High Courts and cannot be sustained. The interpretation 
of “ fractional share ” in the notification as wider in meaning^^ than 
“ definite share ” in' the Act, so as to include what is called an indi- 
fiiiite ftactiotial share ” as- well as a ■defiaite fraotionial share* and iof* 
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Columbia, as has been seen, there have been conflicting decisions 
as to the right of the Chinese to earn a living as compared with 
the legislative power of the province over its own property, 
while Saskatchewan has successfully prohibited the employ- 
ment of white women by Chinese. 

In the Transvaal under Lord Milner’s influence a system of 
importation of Chinese labourers under semi-servile conditions ^ 
ended in the defeat of the Government of Mr. BaMour which was 
responsible for sanctioning it, and the responsible government 
of the Transvaal hastily furthered its termination. The step 
was taken in face of the strong dislike of the Australian Com- 
monwealth, New Zealand, and the Cape, which legislated in 
1904 (No. 37) and 1906 (No. 16) against further Chinese immi- 
gration, save as regards British subjects, and Newfoundland 
in 1906 (c. 2) and 1907 (c. 14) expressed its solidarity of senti- 
ment by similar legislation. The treatment of the Chinese, 
while detained as prisoners in locations, unfortunately remains 
as a standing source of discredit to both the local and Imperial 
Governments, and in special to Mr. A. Lyttelton, The policy 
was the more inexcusable as no local or Imperial interest could 
be said to be served by the quicker exhaustion of the gold on 
the Rand, but at this time policy in South Africa was fatally 
influenced by financial houses. 

§ 2. British Indian and Japanese Im^nigration into 
A^istralasia 

The rules which have been applied to Chinese, and which may 
in due course require revision, if the potential power of that 
country is ever consohdated, could not be apphed either to 
British Indians, because the Imperial Government recognized 
that British nationality could not be ignored, or to Japanese, 
because for many years British policy aimed at, and may have 
again to seek, support from Japan against the Russian advance 
in the East. The issue ^ became urgent in 1896, when a 

1 Pari Pap., Cd. 1895, 1898, 1899, 1941, 1945, 1986, 2025, 2026, 2105, 2183 
(1904) ; 2401 (1905) ; 2786, 2788, 2819, 3025 ; H. C. 114, 156 (1906) ; 3328, 
3405 (1907) ; 3994 (1908) ; Walker, Lord de Villiers, pp. 412, 417 £E., 429. 

® Reeves, State Experiments in Australia and New Zealand, ii. 325-64; 
Commonwealtli Pari Deh,, 1901-2, pp. 3497 ff. ; Pari Pap. 1901-2, Nos. 2, 
33, A. 15, 18 ; South Australia Pari Pap., 1896, No, 38 ; Quick and Garran, 
Const of Commonwealth, pp. 623 ff. 
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ence of the decision but I see no possible escape from that construction 
of the Act. I observe the same view was taken by the learned judges 
of the Allahabad High Court in 16 A. 493.” So also in Chandra 
Narayan Singh v. Asutosh De, 41 Cal. 812 (817). ** It has been 
ingeniously argued, however, on behalf of the plaintiff, that he should 
not be called upon to pay a larger amount as court-fee than what he 
would have had to pay if he had been the owner of all the fifty-two 
ghatwali mahals and sued to recover possession thereof. This conten- 
tion is manifestly fallacious for two reasons, namely, firsts that the 
plaintiff cannot avail himself of sub-clause {a) unless he brings his 
case strictly within its terms, and for that purpose the determining 
factor is the land in suit and not a larger property in which it ma y be 
included ; and secondly, that even if the plaintiff had sued for recovery 
of all the fifty-two ghatwali mahals, the question would require careful 
examination whether those mahals constitute an estate paying annual 
revenue to Government. The contention of the plaintiff consequently 
fails. As regards sub-clause (6), it is plainly inapplicable for the 
reasons assigned for the exclusion of sub-clause (a).‘* 

In the recent decisions Rajwant Singh v. Mutalli^ 1930 Lah. 182 
and Jogendra Narayan Singh v» Radha Prasad Singh, 1932 Pat. 319 
it has been held that suits for specific plots must be valued under 
cl. (d), and in Salamat Alt v. Nur Mahomed Khan, 1933 Oudh 533 
the learned judges have dissented from the 1 927 Madras decision and 
preferred to follow the above Allahabad decisions. 

Market Value. — In estimating the market value of certain 
ryoti land, which under the Estates Land Act, could not he converted 
into a building site without the consent of the landlord, the court 
cannot proceed to determine its value as a building site on the 
hypothetical assumption that the landlord would on payment of some 
nazaar be willing to allow it to be so used. Alagappa Chetty v. 
Saminathan Chetty, 142 I. C. 195*1933 Mad. 367. 

Proviso. 

1. Madras. — The proviso is enacted by the Madras Court- 
Fees Act V of 1922 in substitution for the proviso in the Act which 
relates of the Bombay Presidency. Section 8 of the Suits Valuation Act 
provides that the valuation for the purposes of the computation of 
court-fees and jurisdiction should be the same except in specified 
cases and the suits covered by s. 7 (v) are amongst the excepted 
cases. The valuation of land is provided for in para (v) in several 
ways. It is a multiple of the revenue payable to Government 
or the nett profits arising out of the land or the market-value 
thereof. In the cases of lands and gardens it is only the market- 
value. Provision is made in s. 3 of the Suits Valuation Act ena- 
bling the Local Government to frame rules for the valuation 
for jurisdiction of those classes of suits which have been excepted in 
s. 8 of the Act. Under s. 3, therefore the Local Government 
could make rules for the computation of the value of the land for 
the purposes of jurisdiction. Sectioui 3:4 of the Madras. Cwl ^ui4& 
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generically based on securing one type in AustraUa. The Act 
enables the Governor-General to forbid, either wholly or subject 
to numerical limitation, the entry of any nationality, race, or 
occupation if he is satisfied that such entry is rendered undesir- 
able by reason of economic, industrial, or other conditions in 
the Commonwealth, or that the persons specified are unsuitable 
for admission, or that they are unlikely soon to be assimilated. 
The Act was motived by what was deemed excessive Italian 
immigration and the determination of the immigrants to main- 
tain racial separation. Assurances were given that arrange- 
ments had been made with the Government of Italy to restrict, 
as desired by the Commonwealth, the number of Italian immi- 
grants. Moreover, in the same year the Commonwealth honoured 
her acceptance at the Imperial Conferences of 1921 ^ and 1923 ^ 
of the doctrine of the right of Indians lawfully resident in the 
Dominions to be treated as ordinary citizens, bypassing an Act 
to give the Commonwealth franchise to natives of British India, 
being inhabitants of Australia and resident at least six months. 

Unfortunately the concern of Australia did not stop at the 
matter of real importance, the demand for racial purity and 
the absence of economic competition from persons with a lower 
standard of life. Like all sentiments, it spread beyond its proper 
basis and turned into a dislike of things oriental, resting on 
a somewhat imaginary superiority, and thus, in the Post and 
Telegraph Act^ 1901, No. 12,® the Government was forbidden to 
enter into any mail contract with ships not manned with white 
labour. This necessarily terminated the connexion of the 
British and Australian Governments in the arrangements for 
the service, for, as Mr. Chamberlain ^ in a specially effective 
dispatch of 17 April 1903 pointed out, the differentiation was 
purely racial, referring as it did to a service to be carried out 
largely in tropical or subtropical waters ; it had been for many 
years in operation, and the Crown, by the Mutiny Proclamation 
of 1858, had declared itself bound to the natives of its Indian 

1 Pari. Pap., Cmd. 1474. ® Ibid,, Cmd. 1987. 

® Pari. Pap., Cd. 1639, pp. 4, 6 ; Commonwealth Pari. Pap., 1903, Nos. 
21, 40. 

4 No subsequent Secretary of State save Lord Crewe showed any siacere 
interest in the Indian clainis, and Lord Crewe lacked the force and character 
of Mr, Chamberlain. 
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2. Bombay. —While the Madras Proviso enacts that the valuation 
fixed for purposes of jurisdiction is to govern the value for court-fees 
also, the proviso relating to Bombay directly fixes the court-fee. Of 
course s. 7 clause (v) being one of the excepted cases under s. 8 of the 
Suits Valuation Act, the value for court-fees and jurisdiction under 
this proviso in Bombay could not be the same. It covers all classes 
of Revenue paying lands in the Bombay Presidency. Land may be 
held on (I) (a) permanent settlement, (6) settlement for any period 
exceeding 30 years and (c) settlement for any period not exceeding 30 
years and full assessment is paid to Government or (II) (<i) where a 
part of the annual survey assessment may have been remitted. 

In cases (a:) and (6) the value of the land is fixed at 15 times 
the survey assessment. In case (c) the value is fixed at 7i times the 
survey assessment. In case (d) the value is computed under (5) 
and (c) as the case may be irrespective of the whole or part remission 
and to it is added a sum equal to 15 times the assessment or the 
portion of the assessment so remitted. 

Scope. — The scope of this proviso has been admirably discussed 
by West, J., in Ala Chela v. Oghadbai, 11 Bom. 541 F.B. His lordship 
rightly comments on the so called ” proviso “ improperly called ” 
as such. The reason is that while this proviso is added as an 
appendage to clause (d) of paragraph (v) of s. 7, it is really much 
more comprehensive than the limited scope of clause (d) to which it 
refers : “ It seems clear that it was intended to provide a standard of 
valuation in the Bombay Presidency not only for the comparatively 
rare cases of land forming part but not a definite share of an estate 
paying revenue to Government but for all cases of suit for land. It 
provides rules for all the cases enumerated in the preceding clauses {a\ 
(b) and (c) of paragraph (v) of s. 7 and is manifestly intended to 
cover all the cases based on the particular circumstances of the 
Bombay Presidency 

Proviso — ^Paragraph 3. — ^There is an obvious lacuna in the 
drafting of the proviso for no provision is made for the possible case 
of ** lands in the Bomby Presidency that have not been submitted 
in any way to survey assessment. Because the survey extended over 
almost all the area, it has been assumed to extend over the whole of 
it.” That this was an unwarranted assumption was demonstrated in 
the above quoted Full Bench decision of the Bombay High Court 11 
B. 541. It was observed that this assumption must create a difficulty 
wherever there has in fact been no survey and no assessment but that 
it need not create a difficulty where there has been a survey and assess- 
ment even though the amount computed under this process as the rate 
or amount theoretically leviable as land revenue be not in fact exacted 
by the Government. The primary sense of assessment is the imposi- 
tion on the land of such and such a tax ; its second intention is the tax 
itself and then there is in the section a transition from the one sense to 
the other. Where the proprietor of the Talukdhari village had agreed 
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appears when the dictation test is applied to fitness for work 
in a margarine factory. In 1912-13 by arrangements made 
between the Commonwealth and Queensland the participation 
of Asiatics in the sugar industry, which is highly subsidized in 
effect by the Commonwealth, was excluded.^ Similarly the 
Bano/m Industry Preservation Act, 1921, No. 3, is designed to 
prevent Asiatics having any share in it. As regards the pearl 
shelling industry which is carried on in Queensland, Western 
Australia, and Northern Territory waters largely by Japanese, 
it was proposed at one time to oust them and substitute white 
labour, but the Commission of 1912 in its final report in 1916 
quite frankly admitted that the retention of the Japanese 
would do no harm to the general policy of exclusion and that 
it was not wise to persist in the plan of granting no further 
licences to allow the admission of the Japanese. 

Of the other States Western Australia has been most ener- 
getic in anti-Asiatic measures ; thus the Factories Act, 1904, 
No. 22,2 Mining Act, 1904, and the Early dosing Act 
Amendment Act, 1904, aU contained discriminations by name 
which ehcited some comment from the Imperial Government, 
but without producing more than abuse of that Government 
in the Assembly. Act No. 27 of 1907 deprived Asiatics of the 
Assembly franchise, which had been exercised on a freehold 
qualification. In 1909, however, the Upper House declined 
to pass a Fisheries BiU which penalized Asiatics, and in 1910, 
when a Bill to prohibit marriages between Europeans and 
Asiatics was produced, feeHng was not in favour of it, and it 
was allowed to drop. The Factories and Shops Act, 1920, 
No. 44, which is largely a re-enactment of old measures, shows 
the nature of the treatment meted out to Asiatics ; a factory 
ordinarily requires four or more workers to fall under regulation, 
but a less number is sufficient if they be Asiatics ; no Asiatic can 
be registered as owner or occupier, unless he carried on the 
business there before 1 November 1903, nor be employed there 
save under the same condition ; no Asiatic can work longer 
hours than a woman, or before 8 a.m, or after 5 p.m. AU 

1 Queensland Act No. 4 of 1913 ; Commonwealth Nos. 25 and 26 of 1912 ; 
ParL Pap., Cd. 6863, p. 113 ; Baird v. Magripilis, Z"l C. L. R. 321. 

® A proposal to amend elicited violent attacks on the British Government ; 
Pari. Deb., xxvii. 98 ff. 
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and it was held that the conversion of aH assessed arable field into a 
cocoanut tope did not affect the application of clause v (6) of s. 7. On 
the other hand in a case reported in 146 P. R. 1908, it was held that 
the term ‘ garden * in s. 7 v (e) included a fruit garden, even though the 
land under it might have been assessed to land revenue and that the 
value should be assessed at the market value. 71 P. R. 1914 is 
another decision of a Di'vision Bench that puts forth the same view.*’ 

Paramba Land in Malabar District. — The case of param* 
bas in the Malabar District falls both ways. If the trees are assessed 
to tax then the land is treated as a garden but if they are not assessed 
then the land is assessed under clause (c). Andathodam. Pullamhothy 
12 M, 301 F. B. The nature of paramba lands in the Malabar district 
was discussed in this case where it was observed as follows : “ If a 
Paramba contains no cocoanut, areca, or jack trees no assessment is 
' charged. In fact in Malabar a tree tax is substituted for the land 
assessment and whether or not a paramba is assessed depends upon 
the nature of the trees grown therein. It is therefore evident that 
paramba should either be classed as lands paying no revenue or as 
gardens. The fee is to be computed under clause (c) or (e) according 
to the circumstances of each case.” See also KuUappa v. Abdtd Rahim^ 

40 M. 824, where the meaning of word * garden * was considered. In 
that case one of the survey numbers was described as a “ cocoanut 
tope.” There were number of cocoaunt trees growing close together, 
and the defendants contended that such field or fields must be regarded 
as constituting a garden within the meaning of clause v (e). Their 
Lordships observed thus “We do not know over how many fields the 
* tope ’ extended or how thickly together they grew. I do not consider 
such information necessary to a decision, and may remark that it 
would be most inconvenient to make the proper principle of valuation 
of a suit for purposes of jurisdiction dependent on such an uncertain 
factor as the comparative density of the trees * * As pointed 
out by a Full Bench of this court in Andathodm Moidin v. 
Ptdlaniboth Mamaly^ there is much significance in the juxtaposition 
of the words “ house or garden *’ in the clause ; and it should be taken 
as referring primarily to a garden in the English sense, Wa., ornamental 
or pleasure or vegetable- If a holder of a land raised a crop of paddy 
or ragi there can be no question that it would be valued under clause 
V (b) of the Act. Does the fact that cocoanut trees are raised instead 
make any difference ? ” The decisions in Vertkayya v. Ramasuoami, 

22 M. 39 and Murugesa Chetti v. Chinnathambi, 24 M. 421, were 
quoted with approval. It may be noted that now paramba lands are 
assessed to revenue. 

Garden and houses. — A suit for possession of a piece of land 
covered by a garden with two houses must for the purposes of court* 
fee be valued according to the market-value even though it is assessed 
tt* a Government jama. Must, Bhag Bhair v. Javahir Singh f 25 . 
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Act, 1920, No. 23, which allowed free entry to European British 
subjects, but in every other case required application in writing 
from the place of abode of any person desiring to become a 
permanent settler, as opposed to a mere temporary visitor 
for business, health, or pleasure purposes. The Act is frankly 
discourteous to Asiatics, but nothing short seems to have been 
possible in view of the highly excitable condition of local 
feeling.^ 

The effect on the Commonwealth and the Dominion of the 
resolutions of the Imperial Conferences of 1921 and 1923 in 
favour of the removal of restrictions from Indians lawfully 
domiciled in the Dominions has been seen, as noted, in the case 
of the Commonwealth franchise ; ^ it remains to be seen how 
much effect it will have in the States and in New Zealand. 

§ 3. British Indians and Japanese in Canada 

The centre of trouble in Canada has been British Columbia.® 
In 1897 it passed an anti-Japanese Bill, which was reserved 
and never assented to. In 1898 it inserted in 'a number of 
private Acts clauses forbidding the employment of Japanese 
or Chinese under a fine of four dollars per head per day, and 
its Labour Regulation Act (c. 28) and Tramway Incorporation 
Act (c. 44) were deliberately aimed at the Japanese. On the 
protest of the Japanese Government the Imperial Government 
asked for, and attained, the disallowance of the two public 
Acts on the score, not that it desired to secure Japanese immi- 
gration, but that nominatim discrimination was improper. In 
1899 were disallowed a Liquor Licences Act (c. 39) and Coal 
Mines Regulation Act (c. 46), which attacked Japanese and 
the first Indians also. In 1900 it passed an Immigration Act 
(c. 11) on the Natal model, and a Labour Regulation Act (c. 14) 
also using a language test ; both of these were disallowed, 
but it was not thought necessary to disallow the Liquor Licences 

^ Keith, War Oovemmmt of the Dominions, pp, 322 ff . The total of Indians 
in 1924 was 640 ! 

® Similarly in Aug. 1926 the Invalid and Old Age Pensicms Act, 1908-26, and 
the Maternity Allowance Act, 1912, were amended to extend their benefits 
to British Indians bom in India, if resident in Australia. 

® Canada JSess, Pap,, 1900, No. 87 ; Prov, Leg,, 1896-8, p. 77 ; 1899-1900, 
pp. 104, 124 ff. ; 1901-3, pp. 80, 88 ; 1904-6, pp, 130, 137, 160. 

3315*2 n 
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to which they are assessed, which would be infinitely less than their 
real value. Now one of the fundamental principles of taxation 
is that and its incidence should be uniform. Judged by this test 
the method of taxation provided in the clause is very defective and it is 
obvious that a uniform method of valuation should be prescribed as 
early as possible. This has been done in Bengal by Bengal Act VIII of 
1935. According to the new clause substituted by that Act, all lands, 
buildings and gardens are to be valued at 15 times the annual nett 
profits, or their market value whichever is lower, except where such 
nett profits are not ascertainable or assessable or where there are no 
such profits, in which case the market value is to be taken. This is 
a desirable change which might well be followed. 

Applicability of cl. v to certain specific cases — 

Kyaung and other sanghika property (Burma).— As these 
properties cannot be transferred by sale, mortgage or gift it has no 
market-value and the plaint should be stamped only under Art, 17 (vi) 
of Schedule II. 

Trust property.— No distinction is made between a suit for 
possession as a beneficial owner and a suit for possession as trustee or 
manager of a religions endowment. Where the plaintiff alleged that 
he was the duly elected Mahant in the place of another and sued to 
recover possession of the properties attached to the Math, it was held 
that the case was governed by s. 7 (v) and not Sch. II, Art. 17 (vi), 
and that ad valorem court-fee was payable on the value of the pro- 
perties, leaving the temple out of account as having no market- value. 
Parsottamanand Girt V. Mayanattd Girt, 1932 A. L. J. 777 1932 
AU. 593. 


Where the plaintiff brought a suit for a declaration that he was 
the ghatwal of the Kunjora Ghatwali and that he was improperly 
dismissed, for his reinstatement in the office and for recovery of pos- 
session of the ghatwali with mesne profits, it was held that the case 
did not fall within Art. 17 cl. (6) but under s. 7. cl. (v). Jogendra 
Narain Singh v. Radha Prosad Singh, 13 Pat. L.T. 590 “1932 
Pat, 319. 


Tank-bed.— The Madras High Court has recently held that 
a suit by a landlord against his tenants occupying a holding under him 
to eject them from a tank-bed which they are alleged to have en- 
croached upon for purposes of cultivation is governed by Art. 17-B of 
Sch. II as the tank-bed claimed has no market-value and s. 7 (v) has 
no application to the case. Mannikkam Pillai v, Nagasami Avvar 
67 M. L. J. 688-152 I. C. 679 - 1934 Mad. 714. The reasoning Les 
not perhaps apply to all tank-bed lands. During the dry season 
when the tank is not under water, the tank-bed land known as the 
foreshore of the tank is cultivated with dry crops and even proprietary 
rights are claimed over such land. In such cases it may not be 
^rtect to hold that such lands cannot have a market value. 
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found that that body was not prepared to adopt the position 
of Japan, and to take steps to limit emigration from her shores 
by any restrictive legislation. The Dominion Government, 
tWefore, had to fall back on its powers and to impose, first, 
the requirement of possession on entry of twenty-five (later 
200) dollars, and, second, the condition that any Asiatic immi- 
grant, like others, must come from his place of origin on a 
through ticket purchased in advance and by a continuous 
journey. Finally, to avoid all difficulties it was laid down in 
1913 that no skilled or unskilled labourer might enter Canada 
via British Columbia for periods which were indeed temporary 
but operated consecutively. In order to test the law, and to 
excite feeling in India, revolutionary plotters there devised the 
plan of hiring the Komagata Maru and sending her from Hong- 
Kong with a miscellaneous body of passengers, some acting 
in good faith, some certainly not. The law was enforced justly 
and with discretion by Canada, relying on the presence of 
H.M.C.S. Rainbow ; it admitted those of Canadian domicile, 
and refused the others permission to land, reprovisioning the 
ship for her return voyage ; the ugly character of the agitation 
in Canada itself was seen in the brutal murder in open court of 
Mr. Hopkinson, an agent of the Indian and Dominion Govern- 
ments in an effort to promote the interests of the peaceful 
section of the Indians. The subsequent history of the would- 
be emigrants in the ship on the return to India showed them 
to be deliberate revolutionaries aiming at the destruction of 
British rule ; and unquestionably the Indians in Canada 
suffered from their association in origin with these malcontents 
and malefactors. It is fair to say that indignation in India had 
been aroused by deliberate assertions that Mr. Rogers, one of 
the leading spirits of the Borden Government, had given 
assurances that Indians would be allowed to bring their wives 
and children in those cases where they had legitimately entered 
and had intended to send for their families, and that such 
assurances had been deliberately violated,^ It is clear that 
there was some misunderstanding, and more iU faith, but some 
annoyance was natural at the fact that the most Canada was 
prepared to do was to waive the requirement of the possession 
of 200 dollars, if a wife could comply with the rule as to coming 
^ Keith, Im'pmxil Unity and the Dominions, pp. 196-7. 

Q2 
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So also a suit by reversioners to the estate of a deceased Hindu 
for declaration that a sale executed by the widow was null and void 
and praying for recovery of possession. Wza Ram v. Saligram, 57 
1. C. 494 ; also a suit for recovery of possession of land after setting 
aside a sale in favour of defendant. Sarju v. Sheoraj, 94 1. C. 179, 

Valuation in partition suits.— As to decisions bearing on the 
question when suits for partition of joint family property fall under 
this clause see commentaries under clause (iv) (6). Where a plaintiff 
in a partition suit was proved to have been in joint possession of 
the properties with the co-proprietors, it was held that the suit should 
be stamped under Article 17 (vi) of Schedule II and not under s. 7 (v), 
Mir Hussain Khan v. Ahmad Khan^ 29 P. L. R, 322. 

Plaintiff’s valuation and defendant’s appeal.—- A plain- 
tiffs estimate of the value of the properly in dispute in the suit if 
arrived at in contravention of the provisions of the Court-Fees Act, 
cannot be allowed to operate to the prejudice of the defendant at any 
stage of the suit and the defendant can object to the valuation when 
it is in his interest to do so. The plaintiff instituted a suit for posses- 
sion of certain land against the defendant and valued the land for 
pu^oses of court-fees according to its estimated market-value. The 
suit was decreed and the defendant appealed. In his appeal the 
defendant admitted that the value of the land stated in the plaint 
was correct but he paid a court-fee at a valuation corresponding to 
fifteen times the net profits arising from the land during the year, 
next before the date of presenting the plaint. It was held that the 
defendant was not estopped from questioning the valuation arrived 
at by the plaintiff and could not be compelled to pay court-fee at a 
higher valuation than that prescribed by s. 7 clause (v) of the Court- 
Fees Act* The defendant was not estopped by having had the 
advantage of the original suit being tried in a superior court, 
Bagavanpuri v. Secretary of StatCy 40 A, 398** 100 I. C, 35. 

VI. SUITS TO ENFORCE A RIGHT OF PRE- 
EMPTION. 

1. Computation of the fee. — The fee is payable according 
to the value of the immoveable property in respect of which the 
right is claimed. Paragraph (vi) should be read with paragraph (v) 
and the value of the property should be computed in accordance 
therewith. Sunder Singh v. Dhidn Singhy 15 P. R. 1919 ; Narayan 
Hair v. Cheria Katiri Kutty, 45 I. C. 89 **34 M. L. J. 397, The 
court-fee is to be calculated on ten times the land revenue assessed on 
the land and the amount of court-fee has nothing to do with the 
consideration of the sale. Chandgi Ram v. Ram Sukhy 1933 Lah, 767. 
In Bengal, the value is to be computed according to the market-value 
of the land, building or garden and not at fifteen times the net profit $ 
provided in cl. v—See Bengal Amendment Act VII of 1935, 
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as to the franchise, an attitude disappointing in itself in view 
of his position when in opposition, but explaiued by the extreme 
weakness of his political majority. He was, however, able to 
give assurances of his anxiety to co-operate with the Indian 
Government. He had already expressed the same views to 
Srinivasa Sastri, when he toured in 1922 the Dominions in order 
to promote the carrying out of the principle of fair treatment 
of all lawful residents, and agam on 29 June 1923, when the 
matter was raised in Parliament. His view was that it wa.s 
contrary to the constitution that one province should be over- 
ridden by others, and this is perfectly sound, subject to the 
observation that provinces are regularly overridden ^ when it 
seems better to the Dominion Government to take such a step, 
and it may be doubted if any great harm could happen to 
British Columbia if a few hundreds or thousands of Indians 
could vote for federal elections.^ 

Japan with the protection of her treaty rights aided India iu 
1912, when Saskatchewan passed an irritating law to prevent 
any Oriental from employing a white woman even as a steno- 
grapher. This was replaced in 1913 by restricting the measure 
to Chinese, while Manitoba did not bring an Act of 1913 on 
the same topic into force. The numbers of Japanese entering 
Canada undoubtedly somewhat increased in the war period ; 
employers wanted them for agricultural work, for domestic 
service, and for laundries, and in 1920 there was a distinct 
recrudescence of ill-feeling. Fortunately, nothing was done 
contrary to treaty, but the feeling of doubt was one of the 
factors which aided Canada to work for the merger of the 
alliance of 1911 in the wide policy of the Washington Treaties 
of 1921-2. Further, in 1924, after prolonged discussions, Japan 
was able to concede a point by undertaking that the number 
of Japanese entering under the style of domestic servants for 
families resident in Canada and agricultural workers would 
not exceed 150 ® a year as opposed to the former 400, though 
even this sensible arrangement was not sufficient in the eyes of 

^ Of. Mr. King’s fatal effort to coerce Alberta on the school issue in 1926 at 
the biddmg of Quebec. 

® For the bitterness of British Columbian feeling see Canadian AnnyoL 
JRemew, 1922, pp. 830 ff. ; 1924-6, p, 462. 

® Mr. King, House of Commons, 19 March 1924. 
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appeal comprises both these contentions then cumulative fee is payable 
on both the contentions namely that pre emption in respect of all the 
items of property as prayed for should have been granted and that 
the consideration decreed to be paid is excessive. Abinash Chandra v. 
Shekar Chandt 40 A. 353 « 44 L C. 666. But if the defendant appeals 
against the right of the plaintiff to pre-empt or in the alternative 
against the inadequacy of the consideration decreed by the trial court 
as payable by plaintiff, then court-fee is payable on the higher of the 
two alternative reliefs. Tekchaftd v. Tarachand^ 85 1. C. 566. 

In a suit for possession by pre-emption, the defendant raised 
several pleas which though not pressed in the trial court were raised 
in the appellate court. It so happened further that as a result of 
these additional questions the defendants appellants had to pay a 
smaller court-fee then they would have had to pay if the same were 
restricted to the question of market-value. Their Lordships 
observed as follows “The plaintiff’s counsel contends that the 
real object of the appeal is to have the value enhanced but 
that to avoid payment of court-fees on a larger amount, 
the defendants have resorted to the trick of adding grounds 
for dismissal of the suit which they had abandoned in the court below 
* * * It is an anomaly of the law of court-fees that a person who 
appeals only against a part of a decree should have to pay more 
court-fee than one who also appeals against the whole of it. But a 
litigant is entitled to appeal against the whole of a decree though he 
intends to attack only a part of it.” Nadar Muhammad v. Kala Ram, 
9 Lab. 563. See also similar remarks in Pathuma v. A. Moideen, 
1929 Mad. 929. No sue \ difficulty can arise in Bengal, where by the 
amending Act VII of 1935, Court-fee is payable on the market-value 
of the property, with reference to which the suit is brought. 

Where a suit for possession of a house by pre- emption is decreed 
on payment of Rs. 700, the court-fee on memorandum of appeal 
should be paid ad valorem on that amount as that is the market-value 
of the property, Ram Labhaya v. Vaid Parkash, 1934 Lah. 424, 

9. Valuation for purposes of jurisdiction.— Section 8 of 
the Suits Valuation Act, which lays down that the value for court-fee 
and jurisdiction is to be the same in several cases except among others 
suits relating to pre-emption. Consequently the valuation of such 
suits need not be the same for purposes of court-fee and jurisdiction. 
But s. 3 (1) of the Suits Valuation Act provides that the local Govern- 
ment may make rules for determining the value of land for purposes 
of jurisdiction in suits mentioned in the Court- Fees Act s. 7 paras. 
V, vi and x (d). The value for the purposes of jurisdiction is deter- 
mined by the subject-matter and not by the value of the property 
itself. Nanu v. Rash Behari, 13 C. 255. For rules so framed in 
the. Punjab, See Appendix, As regards Madras, no rules have been 
. ^ by the Local Government and hence s. 14 of the Madras 
Act applies. It enacts that “ when the subject-matter of 
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by providing that merchants should only hold licences if they 
could keep accounts in England, a rule extended by interpreta- 
tion to mean that they must be able to do so personally. Indians 
had already by Act No. 8 of 1896 been deprived of the franchise 
for Parliament on the specious score that they were members of 
a race who had not Parliamentary institutions at home, though 
it does not appear that Russians fell under exclusion. In 1905 
it was proposed to deprive them of the municipal franchise also, 
but the protests of the Imperial Government were directed both 
to substance and form, and assent was refused, unless it was 
amended. In 1908 ^ three Bills were promoted : one to prohibit 
further grant of licences to Indian dealers ; one to terminate 
within a fixed period the validity of existing licences ; and one 
to prohibit further Indian immigration. The first two were 
reserved, and never assented to ; against the third measure a 
Commission reported in 1909, and the same year saw an Act 
(No. 22) which gave an Indian, refused a renewal of a trading 
licence, a right of appeal to the Supreme Court as a safeguard 
from the jealousy of the rival traders who dominated the muni- 
cipal bodies which dealt with h’cences. 

The record of the Transvaal is still more deplorable. The 
South African Republic, partly in order to irritate the British 
Government, insisted on passing an Act, No. 3 of 1885, which 
refused to allow any Indian to acquire citizenship ; forbad the 
ownership of real property ; required those who traded to trade 
in locations ; and enforced registration, exacting further a fee. 
The British Government took up the matter energetically, seeing 
that it clearly contravened the provisions of the London Con- 
vention of 1884 ; but an arbitration by the Chief Justice of the 
Orange Free State in 1895® referred the matter to the law courts, 
which decided in a test case in 1898 that the law authorized the 
removal of Indians for both residential and business purposes 
into locations. The rest of the war gave the Imperial Govern- 
ment the power and the duty of making good the contentions 
which they had bitterly pressed against the Boers, but to the 
indelible discredit ® of the Empire Lord Milner proceeded to 

1 Ass. Deft., xliv. 326-72, 465-72, 498-600 ; xlv. 1-5, 61-76, 131-43, 317 ; 
Council Deb., 1908, pp. 70-6, 84-96, 101-3. ® Pari. Pap., 0. 7911. 

® Of. Egerton, Brit. Col. Policy in the XXth Century, p. 176 ; Pari. Pap., 
Cd. 2239, pp. 4 ff., for the new disabilities. 
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Suits Valuation Act.— By s. 8 of the Act, the value of suits 
falling under this clause is the same both for court- fees and jurisdiction. 

IX. SUITS FOR REDEMPTION, 
FORECLOSURE, ETC. 

Scope. — The suits contemplated by this paragraph are (l) suits 
by the mortgagor for redemption and (2) suits by a mortgagee for 
{a) foreclosure or (6) to have a mortgage by conditional sale made 
absolute. The suit by a mortgagee on his mortgage for recovery of 
the amount received by the mortgagee being a suit for money is of 
course not covered by this paragraph but falls under paragraph 1 of 
the section. Nor does the paragraph ralate to moveable property, 
Only immoveable property falls within its scope. 

Clause (l) This refers to all suits against a mortgagee for the 
recovery of the property mortgaged. 

Equity of redemption. — The right of the equity of redemption 
is defined in s. 60 of the Transfer of Property Act (IV of 1882) thus 
“ At any time after the principal money has become payable, the 
mortgagor has a right on payament or tender, at a proper time and 
place, of the mortgage money, to require the mortgagee (a) to deliver 
the mortgage deed if any with the mortgagor, (b) where the mortgagee 
is in possession of the mortgaged property to deliver possession thereof 
to the mortgagor and at the cost of the mortgagor to re-transfer the 
mortgaged property to him ♦ * The right conferred by this 

section is called a right to redeem and a suit to enforce it is called a 
suit for redemption.” 

Valuation. — The valuation of suits for redemption is according 
to the principal money expressed to be secured by the instrument of 
mortgage. 

(a) Principal money. — It is the amount secured by the mort- 
gage deed. 

(b) Interest on the mortgage amount and payment 
towards it.— The valuation must be according to the principal 
amount secured by the mortgage irrespective of the fact that it is 
increased by accruing interest or diminished by payments towards it. 
Eacharam Patter v. Appu Pattar, 19 M. 16. 

(c) Discharged mortgage. — Even in a case where the 
plaintiff alleges that the mortgage has been discharged and prays for 
return of the deed, then too the value of the suit is the principal amount 
secured by the mortgage. Bansillee v. SitkUi 57 I. C. 673. 

(d) Payment in kind. — It was held in Sreedhara Nambudri 
V. Perumbara Nair, 22 L. W, 408, that where in a Malabar Kanom 
and Porankadan it was agreed that a certain sum and a certain quantity 
of , paddy valued at a certain price was fixed as the amount of the 
JPtitankadan, the court fee payable in. a suit for redemption jof the 
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protest, and which had been declared by the law courts not 
even to be in accordance with the law of the country.^ The 
Imperial Government then could agree only to provisions to 
secure the residence on sanitary grounds of Indians in locations 
and bazaars, and declined to apply any more severe restrictions 
to newcomers, while it asserted that those who could reside 
outside locations must be allowed to acquire property in land 
occupied for business purposes. As the Government had full 
power of keeping Asiatics out under the general Peace Preserva- 
tion Ordinance, No. 5 of 1903, and as to legislate on the lines 
indicated would have meant making some concession to Indians 
as to ownership of property, it did nothing, and Mr. Lyttelton 
let the matter, more suo, slide. The new Government under 
Lord Elgin and Mr. Churchill made no effort to secure the 
elementary rights of the Indians before grantmg responsible 
government, though, when they were prepared to give that 
concession, they had every right to make it conditional on the 
Boers accepting a decent treatment of the Indians as a counter- 
part to the generosity shown to them. Of the many melancholy 
pages of British history few are darker than that of Conservative 
and Liberal Governments alike in their attitude to the question 
of Indians in the Transvaal, and, while the wisdom and mag- 
nanimity of the grant of responsible government to the con- 
quered colonies must justly be recognized, it is deplorable that 
no room could be found for justice to other British subjects. 
The responsibility must be shared by the Indian Government, 
the India Office, and the Colonial Office, all animated, like the 
Boers, with contemptuous indifference for a race which appeared 
content to acquiesce in military domination, and by the Indian 
people, who in their internecine feuds had allowed themselves 
to accept the protection of aliens and had not even been roused 
to self-assertion by the example of the Japanese and Chinese, 

^ Lord Milner’s love of segregation reappeared in his scheme in 1920 to 
impose segregation in residence and business in Kenya, a device fortunately 
rejected by the final settlement. Similarly, his approval of exploitation of 
native labour in Kenya is shown in his dispatch, 22 July 1920 (Cmd. 873). His 
attitude, as shown in his conception of Imperial relations, was true to the 
doctrine of racial superiority to the last, and undoubtedly, now as in his life- 
time, his view many followers. But it is not a possible basis for retaining 
TnHifl. in the Empire. Nor does a naturalized South African Jew appear really 
more British than an Indian. 
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usufructuary mortgages the plaintiff is entitled in a suit for redemption 
to have an account taken between him and the mortgagee and the 
payment by the mortgagee of whatever might be found to be due to 
him on the taking of accounts.” Per Sundara Aiyer, J., in Kodi 
Veitkoba Row v. Suryanarayana, 12 M. L. J. 493. 

Consequently the decisions that relate to redemption of Kanom 
mortgage, could not be applied to cases of redemption in ordinary 
usufructuary mortgages. In an usufructuary mortgage the possession 
of the property passes from the mortgagor to the mortgagee by virtue 
of the mortgage itself and there is no question of lease or rent arising. 
It usually happens in such cases for the mortgagee to lease the 
property to the mortgagor and any claim for rent could obviously 
arise only in a suit by the mortgagee and not in any suit for redemp- 
tion: thus a usufructuary mortgage is quite different from a Kanom 
mortgage which is a simple mortgage and a lease combined, the 
mortgagor being the lessor. 

(c) Duties of an usufructuary mortgagee.— Where the 
mortgagee is in possession of the property s. 76 of the Transfer of 
Property Act provides that he must keep clear, full and accurate 
accounts of all sums received and spent by him as mortgagee and the 
receipts from the mortgaged property shall be applied first in the 
discharge of the interest due and then in reduction or discharge of 
the mortgage money and the surplus if any shall be paid to the 
mortgagor. 

(d) Madras view. — It is presumed that the view of the High 
Court of Madras is that court-fee is payable on any surplus of 
receipts that may be claimed by the mortgagor from the mortgagee. 
In the leading case in Madras which is set out below, Sundara Aiyer, J., 
has refrained from making a definite pronouncement on this 
question. Still the judgment contains sufl&cient indications as to the 
Madras point of view which is to the effect that where surplus 
profits are claimed, separate court-fee is payable thereon. 

In Kodi Venkoba Rao v. Suryanarayana, 12 M. L, J. 493, it 
was held that all suits merely to redeem mortgages without praying for 
any additional relief against the mortgagee came under s. 7 clause IX. 

In this case, the plaintiff alleged that he believed that the mortgage 
debt has been discharged by the usufruct of the mortgaged property 
some time before the plaint. He stated also what he believed to be 
the annual income from the property. In the prayer in the plaint he 
asked for recovery of possession and for an account being taken of the 
income of the property and for payment of whatever may be found 
due on the taking of the account. The plaintiff did not value his 
xmiyer for the recovery of money, having apparently proceeded on 
the view that no extra stamp duty is payable for recovering any sur- 
plus that may be found due from the mortgagees.” Sundara Ayyar, J., 
as follows " It is argued that in a suit for redemption, the 
is not bound to pay court-fee separately on any 
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registration, and the law as to immigration was made more 
stringent by Act No. 36 of 1908, while the Transvaal Gold Act 
of 1908, No. 35, contained certain very important disabilities. 
No right under that law could be acquired by a coloured person, 
and no holder of a right under that law (e. g. a claim licence or 
stand licence holder) might permit any coloured person, except 
his bona fide servant, to reside on, or occupy ground held under, 
such a right. Further, no coloured person was allowed to reside 
on proclaimed land in the Witwatersrand mining district except 
in bazaars, locations, and mining compounds. Existing rights 
of occupation were safeguarded, but this new disability was 
hotly resented. Moreover, the Transvaal authorities quite 
gratuitously showed their indifference to Indian feeling by 
refusing Mahomedan prisoners the right to observe thek 
religious fasts, and by compelling Hindus to do work involving 
degradation and loss of caste.^ Still less attractive was the 
device by which in 1909 the Transvaal Government, deport- 
ing forcibly Indians deemed undesirable, put them over the 
Mozambique frontier, whence the Portuguese administration in 
agreement with the Government deported them to India, thus 
enabling a Colonial Government to get rid of British subjects 
and preventing them even seeking to assert their rights. The 
courts were appealed to in vam,^ through no fault of theirs, 
but they were bound to pronounce valid the provisions for 
registration, for deportation, for prevention of immigration. 
In the meantime the Orange River Colony enjoyed calm, as it 
had since 1890 effectively kept Indians out, while an Act, 
No. 12 of 1907, allowed the admission of persons of standing, 
and so avoided any possibility of awkward incidents. Of minor 
importance, though galling, were the rules which forbade 
Indians, like natives, to use sidewalks, to ride in covered cars, 
to travel first class, and so forth. 

The advent of Union promised better things from a govern- 
ment speaking for all South Africa, and under s. 147 solely 

1 Pari, Pap,, Cd. 4327, 4684, 6363. 

® As to deportation, Hong~K(mg v. A,-G,, [1910] T. P. 348, 432 ; cf. Yenier 
V. P,, [1907] T. S. 910. On entry and registration, Bandena v. J2., [1909] 
T. S. 66 ; Naidoo v. M,, ibid., 43 ; Magda v. Begisirar of Asiatics, ibid., 397 ; 
Ho 8i V. Vernon, ibid., 1074; Chotabhai v. Minister of Justice, [1910] T. P. 
1161 ; reversed, 4 Buch. App. 306 ; Ismail v. JB., [1908] T. S. 1088 ; LdOoo v. 
R„ ibid., 624. Cf. Hathalia'^s Case, N.L.R. 552, [1912] A.D. 23. 
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dency of a suit no court-fee is charged, and as the surplus is the re- 
sult of accounting directed by the court under 0. 37 r. 7, it cannot 
be separately charged for court-fees. As observed in Huseni Khanam 
V. Husain Khan, 29 All. 471—4 A. L. J. 375, where the mortgagee is 
in possession, the suit is substantially one for accounts and it would 
not cease to be so merely because the accounting shows a balance in 
favour of the plaintiff instead of that of the mortgagee. In a case 
where the account discloses that money is due on the mortgage to the 
mortgagee and this sum is decreed in his favour, the decree is not 
made conditional on payment of court-fee calculated on that amount. 
There is no reason why if the account results in a surplus as contem- 
plated by O. 34 r. 9 being payable to the mortgagor, he should pay 
court-fee for the same.” In the Madras decision while Sundara Ayyar,J., 
felt the cogency of the argument that the accounting being a statu- 
tory obligation cast on the mortgagee, no separate fee is leviable, still 
he felt a difficulty arising out of a strict construction of the language 
of the- section Recovery of possession is the only description con- 
tained in the clause. It is therefore doubtful whether it would be 
right to hold that any prayer for payment of money need not be sepa- 
rately valued,” But though the only relief warranted by the language 
of the clause is * Recovery of possession ' alone still, their Lordships 
construed the clause as covering not only a suit for the relief of * re- 
covery of possession ’ but all suits for redemption. A similar and fur- 
ther extension of the application of the clause to cases where the 
relief is not simply for recovery of possession but also for the recovery 
of surplus profits seems to be not unwarranted. Otherwise if the 
language is strictly construed it may lead to anomalies. For instance 
where there is an accession to the mortgaged properties, a mortgagor 
could not recover the additional property on the accession, in a suit for 
redemption, as the language of the clause is the ‘ property mortgaged * 
and may not be held to cover later * accessions.” Again if there is a 
prayer for cancellation of the mortgage deed as discharged or for 
reconveyance of the property that will have to be valued separately 
which is obviously not correct. 

And further what is after all the scheme of valuation ? The fee is 
to be levied on the mortgage amount. It may be — and in almost all 
cases it is so— the amount actually due under the mortgage deed on 
the date of redemption is a much larger amount than the principal 
amount on account of accruing interest, or it may be a much lower 
amount on account of repayments. Still the fee is levied on the prin- 
cipal amount of the mortgage. This is obviously a rough and ready 
valuation and nothing more. Does the Act provide for the levy bf 
additional fee later on as in the case of account suits ? No. Therefore 
if the view is taken that where there is a claim for surplus profits that 
should be separately valued under O, VII r. 2, then there is again an 
approximate value to be put on it and a fee paid which must be 
ceadjusted later. In that case there will be practically two valuations, 
;ip#e^saipiejsuit^ Ou ftp whplo it is submitted that it is safer to hold 



CHAP. IV] mMIGRATION OF COLOURED RACES 831 

admittance because her marriage could not be held mono- 
gamous, however much so in fact, so long as under the law 
her husband could have married other wives without illegality. 
Moreover, the Act did not repeal the £3 tax imposed on Indians 
who did not reindenture in Natal, as a means of inducing them 
to go back to India. Mr. Gandhi ^ then headed a passive re- 
sistance movement, and tried to lead a march of Indians into 
the Transvaal. The movement was put out with some violence 
and loss of Indian life, Mr. Gandhi and others arrested, but the 
Government felt that a Commission was necessary to investi- 
gate the issues. The Indians declined for various reasons, some 
valid, to appear before the Commission, but it was able to pre- 
sent a useful report.2 It reassured the Indians by proving that 
there was no intention by the Act to weaken the right of 
Indians in Natal to acquire a legal domicile in the Union, and 
that the position in the Orange Free State was simply reasserted, 
complete exclusion of permanent immigrants with limited entry 
on condition of neither trading nor farming of persons of posi^ 
tion. As regards marriages, the Commission recommended that 
marriages monogamous in fact should be regarded as so in law, 
and that Indian marriage oflB.oers should be enabled to perform 
monogamous marriages, and such marriages already performed 
might be registered ex post facto. The recognition of polygamy 
suggested by the Mahomedans was properly ruled out of 
court. It recommended the extension to three years of permits 
for absence of domiciled Indians and easier movements within 
the provinces for temporary purposes. Further, it condemned 
the £3 tax in Natal under Act No. 17 of 1895, pointing out that 
it was never intended then to apply it to women, Tvhile its 
extension under Act No, 3 of 1903 to boys over sixteen and 
girls over thirteen, who did not leave Natal or indenture, was 
iniquitous. The report of the Commission opened the way to 
settlement. Mr. Gandhi and General Smuts came to an under- 
standing, and Act No. 22 of 1914 provided for the appointment 
of marriage officers to perform marriages with monogamic 
ejBEects ; for the registration ex post facto of marriages really 
monogamic ; and for the entry into the Union of the wife and 
minor children of a domiciled Indian, who had no wife in the 

^ Keith, Imperial Unity and the Dominiom, pp. 207 ff. 

^ Pari, Pap,, Cd. 7265. 
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ment” S. 3 0), the Malabar Tenancy Act (Madras Act XIV of 1930). 
The difference between a Kanom in Malabar and other mortgages 
has already been explained in the discussion of the judgment of 
Sondara Ayyar, J., in 12 M. L. J. 493, 

2. Valuation. 

(a) Simple kanom. — ^The valuation of such a suit came up 
for consideration in Reference under Court^Fees Act, 14 M. 480. In 
that case the Kanom amount, viz*, the mortgage money has been prac- 
tically paid off by rent that accrued due and payable by the mortgagee 
to the mortgagor. The question was whether while the actual 
amount due is a smaller sum than the mortgage money the plaintiff 
should nevertheless pay the court-fee on the whole principal amount 
secured by the mortgage. It was held that he should. Their Lord- 
ships observed as follows : — ** It is urged that the original debt may 
have been considerably reduced by payment made prior to the insti- 
tution of the suit and that it is not reasonable to compel the plaintiff 
to pay institution fee on so much of the debt as has been extinguished 
by payment. But the language of the sub-section is clear and unambi- 
guous and according to it, institution fee is payable on the principal 
money expressed to be secured by the instrument of mortgage. The 
intention is to make the principal imney so secured the criterion of 
ihe value of a suit for redemption* It may be that the Legislature 
did so provide because the amount actually due by the mortgagor to 
the mortgagee must be a matter of account to be taken in the suit and 
therefore uncertain at date of its institution.” It may be noted that 
the general principles enunciated by their Lordships suggest a more 
liberal view on the question of the computation of court-fee than 
what is warranted by the later decisions of the Madras High Court. 
For, if the accepted view is that the Legislature intended that the 
value of the principal money should be the sole criterion for a suit for 
redemption, then it follows that when additional relief in the shape 
of the recovery of surplus rent is asked for, no additional court* fee is 
leviable. 

Ob) Redemption coupled with other reliefs. — In Rama 
Varma v. Kadir, 16 M. 415, the prayer was for redemption and 
recovery of arrears of rent in respect of a Malabar Kanom, the court- 
fee was levied both on the principal amount of Kanom debt and the 
amount claimed as arrears as they were held to be two distinct causes 
of action. In this case it did not appear that the arrears of rent were 
intended to be set off against the mortgage debt, and rendered items 
of account to be taken between the mortgagor and the mortgagee. 
In this case the Kanom debt was Hs. 35,000 and the rent claimed was 
Rs. 1,917. If the rent had been prayed to be set off against the debt, 
the plaintiff need have paid court-fee only on the principal Kanom 
inortgage amount and no fee need have been paid on the claim for 

J^e decision in 14 M. 480 was not referred to. See also Kona 
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for temporary purposes, pleasure, commerce, and study. India 
also pressed in 1918 for the repeal of the Act of 1885, which 
had to be evaded by the registration of companies whose mem- 
bers were Indian, and who thus could hold land, and objection 
was taken to recent rules as to railway accommodation as 
derogatory to Indian dignity. But no such result was achieved. 
On the contrary, fresh disasters awaited the Indians. They 
had since 1914 commenced to trade in many townships where 
they had not formerly been, despite the fact that in some cases 
their stands were on proclaimed land, imder the Gold Law of 
1908, from which they were excluded, while in other cases the 
land occupied was held under the township’s law on conditions 
forbidding the presence on it of any native or coloured person. 
Licences to trade were needed by these new traders, and the 
municipal councils in some cases refused applications, but their 
refusals were upset on appeal to a magistrate under the Trans- 
vaal law. On the other hand, one council obtained from the 
Supreme Court an injunction forbidding a European to allow 
Indians to occupy certain stands and shops on the score that 
the action was forbidden by the Gold Law. The repeal of the 
Gold Law was demanded, but the petition to Parliament to this 
effect was indeed referred to a select committee, but at the same 
time the body was instructed to inquire into the evasion of the 
law of 1885 by the device of forming companies which, as not 
being persons in the sense of the law of 1885, could hold land. 
The committee’s report resulted in Act No. 37 of 1919, giving 
to every trader who on 1 May 1919 was carrying on business 
under Ucence on proclaimed land or on a stand or lot in a town- 
ship, or to his successor, power to continue in the business as 
established. The operation of the Gold and Township Laws 
was thus suspended in their case, but the rest of the Act was 
directed at overthrowing the formation of companies to hold 
land, it being expressly declared that the prohibition of the 
Act of 1885 applied to any company in which one or more 
Asiatics had a controlling interest, while the registration of 
mortgage bonds over fixed property in favour of an Asiatic 
was also prohibited.^ Further, on 3 February 1920 a Commis- 

^ Cf. Madrassa Anjuman Idamia v. Municipal Corporation of Johanneshirg, 
[1922] 1 A. C. 500 ; [1919] A. D. 439 ; cf. [1917] A. D. 718 ; Keit , J. 0. L. 
iv. 241. 
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5. But when the rent is sought not merely to be set off against 
and deducted from the Kanom amount but where the rent exceeds the 
mortgage money a sum is sought to be recovered by the mortgagor 
the court-fee is payable both for redemption on the principal money 
and on the surplus claimed from the mortgagee. 

6. The mortgagor in a suit for redemption need not necessarily 
fix a value on the claim for rent. As the amount could be ascertain- 
ed only later, no court-fee is payable when the suit is filed but only on 
the ascertainment of the amount by the court. 

7. The same rules apply to amounts claimed as damages or as 
compensation for improvements effected. 

Suits for possession, redemption, etc. in Malabar.*- 

The peculiar land laws that prevail in Malabar render the appli- 
cation of the Court-Fees Act to suits arising thereunder highly 
artificial. For a full discussion of this topic and the necessity to 
frame rules to cover these cases see the commentaries at the end of 
section 7. 

Court-fees in certain specific cases. 

1. Declaration and redemption.— Where a plaintiff prayed 
for a declaration that a decree obtained against him and a sale held 
thereunder are void on the ground of fraud and for redemption, it 
was held that the prayer for redemption was a consequential relief 
and that an ad valorem court-fee on the value of the share of the 
property claimed is payable, Pandit Brij Krishna Das v* Chawdhury 
Murli, 4 Pat. L. ]. 703. 

2. Suit between co-mortgagors. — Where one of two co- 
mortgagors has redeemed a mortgage asserting that he has got the 
sole right to redeem, and the other asserts equally exclusive right to 
redeem, the suit of the other co-mortgagor in enforcement of his right 
to redeem is a redemption suit and must be valued on the amount of 
mortgage. Shariker Baksh v. Ram Bahadur^ 70 I. C, 311 “1922 
Oudh 45. 

3. Usufructuary mortgage.— A suit for recovery of posses- 
sion by a usufructuary mortgagee also falls under clause ix. Karaman 
Singh V. Norman Cockell, 1 C. W. N. 670. In a suit for possession 
as usufructuary mortgagee the court-fee payable is on the market-value 
of the mortgagee interest in the property, t.e. the mortgage money on 
payment of which the property can, at any time, be redeemed. The 
expression “ market-value” ins. 7 (v) \d) of the Court- Fees Act 
means the market-value of the subject-matter of the suit. This is 
akin in principle to JRawray Tewari v. Girnandam, 15 A. 63 and 
Radha Prasad v. Path Ojab, 15 A. 363, where it was held that in a 
suit for ejectment of a tenant the subject-matter is the value of the 
ilijqjanf a interest which was in dispute. Mahid v. Gajadhar, 73 
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session of 1924 the Class Areas Bill which was to empower the 
Government to enforce a segregation of Indians for residential 
and trading purposes in certain governmental areas. The dis- 
solution of Parliament for the moment ended the situation, but 
left the new Government with the same insistent public demand 
for action.^ It itselE took up a new line of attack, for it proposed 
that the Colour Bar Bill of 1925 should debar by law the Asiatic 
as much as the native from any kind of skilled work, down, as 
Mr. Jagger pointed out, to the working of lifts ; and the 
Government, despite every protest, as has been seen, persisted 
in the policy, though in the long nm it consented to enumerate 
the classes who could have authority to perform skilled work 
instead of ncyminatim excluding Asiatics, it having been pointed 
out, inter alia, that Japan might well resent, as needlessly in- 
sulting, this measure. It was pointed out effectively by the 
opposition that a Minimum Wage Bill was the proper method 
of securing fair treatment for Europeans, and that it was 
ludicrous to pay large sums on education of natives and forbid 
them to become skilled. The Bill was lost by 17 to 13 in the 
Senate, but the Government declined, to consider the request 
of the municipality of Durban in July that there should be a 
conference on the Asiatic question, persisting instead in efforts 
to deport as many Asiatics as possible on a voluntary basis and 
in seeking to carry the Class Areas Bill in the session of 1926 
in the face of vehement protests of the Government of India, 
which welcomed with rather exaggerated enthusiasm the con- 
cession that the measure should be referred to a select com- 
mittee for investigation before it passed the second reading, so 
that representatives of Indian views could appear to point out 
its demerits. On 23 April, however, the Minister of the Interior 
announced in the Assembly that, as the result of renewed 
negotiations with the Government of India, a formula had been 
agreed upon to determine the nature of a round-table conference 
for the purpose of ' exploring all possible methods of settling 
the Asiatic question in South Africa, on the basis of the main- 
tenance of Western standards of life by just and legitimate 
means The Union Grovemment, in order to ensure that the 
conference should meet under the best auspices, had decided, 

1 Assent was now given to the Natal Ordinance, consistently disallowed by 
General Smuts’s advice, excluding Indians from the municipal franchise. 

3315.2 
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for purposes of jurisdiction. Odgers, J., observed as follows : “ It is 
admitted that I am concluded by authority of a Bench of this 
Court mjallaluddin v. Vijaya&awmi, 39 M. 447, wherein it was held 
that the Suits Valuation Act has not fixed any method of valuing 
a redemption suit, that the authority of Zamorin of Calicut v. Naraya- 
nan, 5 M. 281, remains unaffected and that the principal debt must be 
taken as determining the jurisdiction undesr the CWil Courts Act 
There is apparently a recent dissenting judgment in Sundariv* 

Akramanissa, 51 C. 757, where the Madras decision is disapproved”. 
In the end it was held that it was not necessary for the Court to decide 
the point. 

Bombay. — The view of the Bombay High Court is that the 
valuation is not on the principal money secured by the deed but on 
the amount found to be actually due on the document. 

In a redemption suit, the whole of the mortgagor’s interest is not 
except in rare instances in litigation. The measure of the value of 
the subject-matter in contention is the sum which must be paid for 
the recovery of possession of the property. Under the Court-fees 
Act, the valuation of such a suit is estimated according to the 
principal money expressed to be secured by the instrument of 
mortgage ; but the rules contained in that Act are not to be taken as 
necessarily a guide in determining the value of the subject-matter of 
a suit for any purpose for which the Act does not provide ; as for 
example, for purposes of jurisdiction, see Bat Maliksr v. Bulakshi 
Chakko, 1 B. 538.” Ru^chand v. Balvant, 11 B, 591. 

In a redemption suit, the valuation of the subject matter does not 
depend on the value of the mortgaged property. Where the mortgage 
itself is denied and the mortgagee does not say what he claims in 
respect of the mortgage debt, the amount found to be remaining due 
on the mortgage, if any amount was due at the date of the suit, would 
represent the true valuation of the subject-matter of the suit. Amirta 
V. NarUi 13 Bom. 439* 

Calcutta. — According to the Calcutta High Court, the valuation 
depends on the value of the subject-matter of the suit. Where a suit 
for redemption was filed in the court of the Munsif who proceeded by 
way of a preliminary issue to decide the question whether he had the 
pecuniary jurisdiction to try it, and upon the evidence let in on both 
sides came to the conclusion that the debt due by the plaintiffs to the 
defendants was over Rs. 1,000, and consequently the. suit was beyond 
his jurisdiction, the plaint being accordingly returned for presentation 
to the proper court, it was held that the order was correct and that in 
redemption suits, jurisdiction would depend not on the amount 
assessed but on the amount ultimately found to be due. The decision 
in Kedar Singh v. Maiahadal Singh^ 31 A. 44 and in Jallaluddin 
V. Vijiayasmi, 39 M. 447 were dissented from.” Sarada Siindari v. 

51 C* 737. Their Lordships observed thus at page 742 
“ If the Legislature has not -contemplated a change in 
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§ 5. The Kanakas in Australia 

A curious chapter in Australian history consists of the tale 
of the introduction of Kanakas from the islands of the Pacific 
into Queensland for labour on the sugar plantations, the current 
belief being that sugar work was impossible for Europeans. 
The protection accorded to these natives by the Pacific Islanders 
Protection Acts of 1872 and 1875 was doubtless inadequate, even 
when Colonial Acts supplemented their defects, but gradually 
the kidnapping and malpractices of the older regime passed 
away. But the demand for a white Australia, which grew 
steadily during the last decade of the nineteenth century, 
proved fatal at last, and the Commonwealth Parliament legis- 
lated in 1901 (No. 16) to deport them gradually. Representa- 
tions were made by the Aborigines Protection Society which 
indicated the dangers of the men being returned to islands with 
which they had lost connexion, while the Resident Commis- 
sioner of the Solomon Islands pointed out that those who had 
contracted irregular marriages when in Queensland, or had 
otherwise violated native custom, might run serious risks on 
their return. The Imperial Government held, inevitably, that 
the matter was one for the Commonwealth to decide, and that 
Government determined to persist in the policy, but in 1906, 
by Act No. 22, modified it, so as to afford those who had really 
made Australia a genuine home permission to remain.^ Great 
care was also taken to arrange for the safety of the deportees, 
whose removal was affirmed as legal by the High Court in 
Bobtelmes v. Brenan,^ It became necessary as a result of the 
loss of the Kanaka labour to pay high bounties to secure the 
maintenance of the industry, but it has been established that 
Europeans accustomed to Australian heat can easily enough do 
the work, and that immigrants from Italy make excellent 
workers. The complete elimination of Asiatics from the 
industry was accomplished in 1913 by legislation by both the 
State ® and the Commonwealth. It is anticipated that the out- 
put will eventually be sufficient for Australian needs, and that 
ideal has now been realized, but the retail price of sugar is 
necessarily put high (4Jd. a lb.). 

1 Farh Pap., Cd. 1285, 1664 ; Commonwealth Pari. Pap., 1908, No. 173 ; 
Turner, Australian Commonvmlih, pp. 26, 33 ff., 62, 141. 

2 (1906) 4 0. L. R. 396. s j^o. 4 j Addar Khan v. MvUina, [1920] A. 0. 391. 

B2 
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Madras. — In a Reference under the Court-Fees Act reported in 
29 Mad. 367, it was held that paragraph ix of s. 7 applied only to suits 
and not to appeals therefrom which is chargeable on the amount 
actually in dispute in appeal. The opinion was based on the fact 
that sub-section (e) of clause iv, specially provides for a memorandum 
of appeal, while there is no such provision in paragraph (ix). “ The 
repeal of s. 16 also shows that the general policy of legislature was to 
make the value of the subject-matter in dispute in appeal the criterion 
for the purpose of computing the fee This decision is referred to 
mSekharanv, Eacharam, 20 M. L, J. 121=“ 3 1. C. 459, a later 
decision of the Madras High Court, wherein the whole scheme of 
valuation under para (ix) is fully discussed as follows. “ The court- 
fee payable on a document of any of the kinds specified in the First 
or Second Schedules of the Court- Fees Act is indicated in one or other 
of those schedules — Vide ss. 4 and 6 of the Court- Fees Act. Article 
1 of schedule 1 is a general article indicating the fee payable in respect 
of a plaint or memorandum of appeal not otherwise provided for in the 
Act, that is we take it not falling under any other Article of the First 
or Second Schedules, as it is those schedules alone that indicate the 
fee, A perusal of the two schedules will show that a plaint or memo- 
randum of appeal in a redemption suit can only come under Article 
1 of schedule I. Under that article the court-fee has to be computed 
at a stated rate on the amount or value of the subject-matter in 
dispute so that before we can ascertain the amount of the fee we 
must know the value of the subject-matter in dispute. Now a suit 
for redemption is a suit to recover property mortgaged on payment 
of what is alleged to be due to the mortgagee. The plaint may 
show that in addition to the principal money arrears of interest and 
compensation for improvements are payable to the mortgagee before 
the property can be recovered. It may also indicate that the defend- 
ant is claiming more under one head or another than the plaintiff 
admits to be due. Nevertheless s. 7 para ix of the Court- Fees Act 
lays down that the fee in such a suit shall be computed according 
to the principal money expressed to be secured by the instrument of 
mortgage. Hence in such a suit it must be taken that for the pur- 
poses of Article 1 of Schedule I the value of the subject-matter in 
dispute is the said principal money. From this it seems reasonable 
to infer that for the purposes of the Court- Fees Act the subject- 
matter of dispute in a redemption suit is the existence of the right to 
redeem, any question as to the amount payable as the condition of 
redemption being regarded as merely incidental to that right. Let us 
suppose that such a suit is dismissed and that the court dismissing 
the suit has also recorded a finding that if it were found that the 
plaintiff had the right to redeem he would have to pay more than the 
amount alleged by him to be due. The plaintiff on appeal would 
necessarily urge his right to redeem, and might also contest the find- 
.31^ as tp amount payable. The nature of his suit in appeal would, 
be in no way altered and there is no sownd reason why the 
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to the Empire follow from this result, which accords entirely 
with the conditions affecting New Zealand. It may be hoped 
that in due course all the minor disabilities imposed on Asiatics 
in the States and in New Zealand will be withdrawn as unworthy 
of great states and utterly needless for the public safety. 

The case of the Union is infinitely more difficult, because the 
case of the Indians is bound up indissolubly with that of the 
natives. The Union Government might indeed have sought 
a solution along the fines of accepting the Indians as assimilated 
to the coloured population, but this would have been clearly 
impracticable on account of the impossibility of drawing any 
distinct fines between many of the Indians and many of the 
natives. It has followed, therefore, that Indians and Africans 
alike have been marked out for the policy of segregation and 
refusal of the chance of working except as an instrument of 
unskilled labour for skilled white labour. The theory is 
ludicrously out of harmony with the facts, and doubtless it is 
this which has made the Union so desperately anxious to expel 
to India people of whom some 70 per cent, have never known 
any but a South African home. The immorality of such action 
is clear and convincing to all save those who, fike Mr. van Hees, 
hold that there is a fundamental right of the white population 
to dominate all coloured people.’- 

place in the sun includes Australia, and pressure is tried, a very serious situation 
will arise. The Italians work hard, but do not mix, and remain self-contained 
units. 

^ For the agreement of 1927, see App. B, 
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plaintiff included a condition that the plaintiff should pay the 
defendants a specified amount as and for improvements. This 
condition in the decree was in appeal deleted. It was observed thus 
“ The provision in the Court-fees Act is that in respect of a memoran- 
dum of appeal in such a case the court-fee payable is ad valorem on 
the amount or value of the subject-matter in dispute. The true 
logical position then is that, if the subject-matter in dispute in appeal 
has reference merely to the value of the improvements, then the 
value thereof should be taken to be the value for purposes of 
appeal aiad court-fee should be paid thereon. * * * Though 
there is considerable force in the contention of the respondents 
that the subject-matter in dispute has reference only to the amount 
of compensation and that the question of title raised is a mere 
camouflage for escaping liability for court-fees, we are not pre- 
pared to say that especially in the case of an enactment for reve- 
nue purposes such as the Court-fees Act, it is not open to parties to 
avail themselves of any camouflage that the law allows or does not 
forbid. We are not prepared to say that it is open to a court in such 
circumstances to neglect the actual form of the appeal and determine 
the question of court-fees having regard to what may be said to be 
the substance of the claim.” * The decisions in 23 M. 84, 

20 M. L. J. J21, and 45 M. 246 were then referred to. They further 
observed. ** In Nellyoton Paidal Nair v. Emperor^ 1926 Mad. 225, 
where a plaintiff who got a decree for the redemption of a kanom, appeal- 
ed against the amount which he had been ordered to pay as compensa- 
tion for improvements, Philipps and Ramesam, JJ., decided that he 
must pay court-fee on the amount of compensation which he disputed. 
The effect of these cases is that the Mter dictum in 23 M* 84 that even 
where the only question raised is as to the value of the improvements the 
appellant should not be called upon to .pay any fee other than that 
payable in a suit for possession of land has not been adopted in later 
cases. But the actual decision in 23 M. 84 that defendant disputing 
on appeal both the plaintiffs title to recover and the amount of 
compensation to be awarded need pay court-fee only as on a suit for 
recovery of possession, has never been overruled. It is not clear 
whether in In re Porkodi A chi, 45 M. 246, Kumaraswami Sastriar, J., 
intended to express his dissent both from the obiter dictum and from the 
actual decision in Reference under Court-Fees Act,s, 5, 23 M. 84. If the 
latter was his intention, his opinion was itself an obiter dictum^' 
Si A. 1266 of 24 (Madras High Court) in which Srinivasa Aiyangar, J., 
came to a decision contrary to that in 23 M. 84 was explained away 
by the learned Judge himself. “ It is not difficult to And arguments 
against the decision in 23 M. 84. But that decision has stood for 
nearly 30 years and has been followed in almost innumerable cases 
in Malabar and in this Court. 1 agree that we must continue to 
follow it/’ Per Reilly, ],, in 1928 Mad. 929. 

Oudh.— The decision of the Judicial Commissioners of Oudh in 
V. Raivat, 25 O. C. 30» is equally lucid and presents 
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at Lisbon for the Union Government. None of these three 
agreements are properly speaking treaties, but they definitely 
had sanction from the Imperial Government. On the other 
hand, the arrangement between the Canadian and United States 
Governments in 1911 ^ for reciprocity was never a treaty, 
despite its enormous importance, and the Imperial Government 
was not asked formally to approve it, nor had it any responsi- 
bility for it. As will be seen, it is the object of the resolution of 
1923 to afford a more satisfactory means of dealing with such 
large questions as that of 1911, but the procedure of 1911 is still 
available for use. The High Commissioner for South Africa in 
the days before the annexation of the Transvaal and Orange 
Free State was entrusted with a power of negotiation with these 
bodies, 2 and a number of agreements were made by him in this 
capacity, as for instance that with the Transvaal as to Swazi- 
land in 1894. Agreements were also entered into by the Gover- 
nors of the two colonies and the States, as in the telegraph 
convention of 11 August 1884. Quite informal, though strictly 
observed, were the agreements of Queensland with Japan in 
1899 and of the Commonwealth with that power in 1904 as to 
immigration.^ 

There is no doubt as to the principle that a treaty concluded 
by the King on the advice of the Imperial Government binds 
the whole Empire, xmless its operation is strictly expressed to be 
local in effect. In many cases local limitation is easily possible, 
e. g. in a treaty respecting trade between Canada and France ; 
in other cases, e. g. a treaty of alliance, local limitation can only 
be partially effected. Thus theLocamo Pact of 1925 imposes on 
the Crown the obligation to render armed aid, that is to go to 
war, on certain eventuahties occurring, and by doing so the 
Crown inevitably becomes involved in war in respect of the 
whole area of the British Dominions. But the pact does exempt 
the Dominions and India from obligation to render active aid 
in the case of such a war, unless the pact is accepted by the 

^ The precaiiousness of the arrangement toM against it; Skelton, Sir 
WUfrid Laurier, ii. 372 f. 

^ Cf. Lord Selbome’s Commission, 1905, clause iii ; Lord Gladstone’s, 1910. 
For the old conventions, see Cape Pari, Pa^., 1898, G. 81. 

® Queensland Pari, Pap,, 1899, A 5 ; Commonwealth Pari, Pap,, 1905, 
No. 61. 
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s. 7 read with Article 1 of Schedule I and on the latter the court-fees 
would be ad valorem on the difference between the amount found due 
by the lower court and that claimed by the appellant, 

Lahore. — The Lahore High Court has held that where the 
mortgagee appeals against a decree in a redemption suit contesting 
not only the finding of the lower court as to the amount payable by 
the mortgagor before he can redeem the mortgage but also that the 
transaction is a sale and not mortgage as held by the lower court, 
court-fee is payable on the principal sum secured on the mortgage 
and not on the amount claimed. Abdul Aziz v. Rahmafulla, 1933 
Lah, 155. 

Allahabad — In Raghubir Prasad v, Shankar, 36 A. 40 (F. B ) 
it was held modifying the rule in Baldeo v. Kalka Prasad, 35 A. 94 
that the provision of paying court-fee on the principal mortgage money 
is limited to suits. The principle was laid down as follows: “The 
criterion laid down in s. 7 para ix of the Court-Fees Act for determin- 
ing the court-fees payable in respect of a suit for redemption or 
foreclosure does not apply to appeals in such suits. In case of appeals 
or cross objections in suits for redemption or foreclosure, in all cases 
in which the amount declared by the court to be due at the date or 
the decree can be ascertained by reference to the judgment and the 
decree, it is that amount at which the appeal or cross objections 
should be valued.” See also Prag v. Bhagwan Din, 47 A. 926, 
where the question for decision was the amount of fee payable in a 
memorandum of appeal by a plaintiff whose suit for foreclosure of a 
mortgage has been dismissed. Raguhir Prasad v. Shankar Baksh, 
36 A. 40 F. B. was a case of cross objections by the defendant asking 
that a foreclosure decree should be set aside and the suit dismissed. 
The Full Bench held that the fee prescribed by s. 7 clause (ix) applies 
only to suit which is instituted in the court of first instance. In the 
case of an appeal the court-fee payable is an ad valorem court-fee ou 
the value of the subject-matter of the appeal [Vide Schedule I 
Art. 1.) Though the Full Bench dealt with cross objections by the 
defendant and not with an appeal by the plaintiff, the principle on 
which that decision rests is equally applicable to those cases. 

Patna.--A similar view was taken also by the Patna High 
Court wh^e it was held that in appeals from original decrees the 
court -fee is leviable on the sum due at the date of the original decree. 
In second appeal the court-fee is leviable on the sum due at the date 
of the decree of the lower appellate court. Rawlins v. Lachimi Narani^ 
3 Pat L. J. 443. 

Valuation where the subject-matter in appeal is only a 
portion of the mortgaged property.— Where in an appeal from 
a foreclosure decree, the appellant seeks exoneration of any property 
from liability under the decree, the relief sought is not merely declara- 
tory, but a consequential relief of exemption of specific property from 
of the decreft is definitely claimed and therefore a fixed 
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dent in 1926. The time for consultation is after conclusion and 
before ratification, though even now as to minor treaties the 
Government of Mr. Baldwin has refused to be bound to submit 
for formal approval, a doctrine accepted by Mr. R. MacDonald’s 
Government in 1924.^ A similar practice exists in the Do- 
minions. The result, therefore, is that a treaty concluded by 
the Crown is understood by all contracting parties to be certain 
of ratification only after submission to Parliament, though the 
British system of responsible government gives the assurance 
that the Government will normally spare no effort to secure 
ratification. Nevertheless, it cannot be too clearly understood 
that ratification can be expressed by the Government without 
Parliamentary sanction, and, whereas in the Anglo-French 
Agreement of 1919 regarding the defence of France from 
German aggression it was the Parhaments of the Dominions 
which alone were empowered to make the agreement biadmg 
on the Dominions, the Locarno Pact gives the power to the 
Governments of the Dominions and India. There is much to 
be said against the change ^ m this case, because it is perfectly 
clear that no Dominion, not even New Zealand, could accept 
such an obligation without sanction from Parliament, and the 
best excuse for the change is the fact that in India it was deter- 
mined to keep the matter for the Government, an attempt to 
raise it in the Assembly being ruled out by the Governor- 
General, But the fact is significant of the existence and vitality 
of the doctrine of the sole power of the executive to conclude 
treaties. Moreover, it must also be recognized that the autonomy 
of the Dominions is similarly merely a matter of internal con- 
cern, apart from their curious status under the League of 
Nations ; a treaty concluded by the Crown could bind them 
against their will, though it is now an essential part of the 
constitutional understandings in the Empire that they should 
never be bound save with their own consent. 

Can there be a treaty in international law between two parts 
of the Empire 1 This query is naturally suggested by the three 
treaties made with the Irish Free State between 1921 and 1925. 

^ Mr. Ponsonby, House of Commons, 1 April 1924. 

^ Canada proceeded to neutralize it m June 1926 by resolving that the 
assent of Parliament was essential to any treaties involving military or 
economic sanctions. 
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by tbe mortgagor and the equitable principle laid down in 30 Madras 
could well be applied to appeals arising out of redepiption suits. 

The views of all the High Courts inclusive of that of Madras 
have been fully considered in the above quoted decision of Punjari v.' 
Ram Chand. 

Madras. — In Krishnama Chariar v. Srinivasa Ayyangar^ 4 M, 
339, it was pointed out that for purposes of jurisdictional value there 
are two considerations — the amount of the charge, and the value of the 
property it is sought to make available for the satisfaction of the 
charge. The judges of the Madras High Court observed in that 
case that, if the value of the property is in excess of the charge, the 
value is amount of the charge, for the subject of the suit is the right 
to make the property available for the satisfaction of the whole 
charge ; but where the value of the property is less than the amount’ 
of the charge, the subject-matter is the right to make the property 
available for the satisfaction of the charge so far as the property will 
suffice, and it cannot suffice to satisfy more than a sum proportionate 
to its value. Consequently in such cases, the value of the subject- 
matter is the value of the property. This view was accepted by 
Ismay, J. C., in Mojiram v. Nandram, 16 C. L. R. 161, in which also 
the question was as regards the jurisdictional value of the claim. 

The principle laid down in the aforesaid Madras case was 
extended with approval by the Full Bench of the Madras High Court 
itself in Kesavaraju Ramakrishna Reddi v, Kotta Kotta Reddi^ 30 M. 
96 ~ 16 M. L, J. 458, even to a case in which they had to determine 
the value of the subject-matter in dispute in appeal for purposes of 
court-fees payable on the memorandum of appeal. Another 
previous decision of the same High Court reported as Venkappa v. 
Narasimha, 10 M. 187, was also noticed with approval and accepted as‘ 
laying down a correct principle of law. In Venkappa v. Narasimha^ 
10 M. 187, the decree directed the payment of a certain amount, and in 
default that the lands of the defendants be sold and the sale proceeds’ 
applied to the payment of the debt. Some of the defendants appealed 
against so much of the decree as declared the liability of their 
property and prayed that the same may be released from the decree ; 
it was held that the relief sought was not merely declaratory but one 
for exoneration of the appellants' land from liability and that the 
proper stamp to be paid on the memorandum of appeal was not Rs. 10’ 
as in a declaratory decree, but a fee calculated on the value of the* 
debt not exceeding, however, the value of the property. According to 
the Madras High Court then, the relief of exemption of property is not 
merely declaratory and the ■value of the debts or the value of the 
property whichever is less, determines the value of the relief in appeal 
for* purposes of court-fees in such cases. Vj 

j ' , Calcutta. — ^This view was accepted by the Calcutta High Court 

Jagatdhar Narayan Prasad v. Brown, 33 C. 1133iand BiH 
V- Nanji Koer, ILC.. W. N. 705 and..£^lso in. 
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accept the plea as adequate, ruling that, if the treaty were 
relied on as justifying the action taken, it must be specially 
pleaded. They declined to commit themselves on the question 
whether treaties of peace, or treaties akin to such treaties, or 
any other treaties, could authorize overriding the common law 
rights of British subjects in Newfoundland. The Imperial 
Government, however, apparently felt convinced that it was 
no use seeking to carry the matter farther, and paid in lieu 
damages for property destroyed by Sir B. Walker. Again in 
Brown v. Lizars ^ it was laid down that extradition requires 
a law as weU as a convention, and cannot be carried out merely 
on the strength of the latter. There are a number of Transvaal 
cases 2 which show that legislation is requisite to give effect to 
a treaty, and, though the power of treaties to invalidate legis- 
lation has been asserted in British Columbia,® it has been 
rejected elsewhere in Canada.^ The illegality of various anti- 
Japanese acts in British Columbia has always rested on the 
repugnance of such acts to the Dominion statutes putting in 
force the Anglo- Japanese treaties, and Mr. Deakin quite 
correctly insisted in 1902 that the law of the Commonwealth 
could not be altered by treaty. It is, in fact, clear that to 
admit that it could be would allow very serious inroads on 
legislative sovereignty. 

The rule, accordingly, has always been for legislative effect 
to be given to treaties,® and when the local law requires change 
it has in all commercial matters regularly been left to the 
Dominions to enact these laws, either by themselves or con- 
temporaneously with Imperial legislation where that was 
requisite. Thus both the Imperial and Canadian Parliaments 

^ 2 C. L. R. 837. See also the New Zealand cases, Wi Parata v. £is7i<yp of 
Wdlington, 3 N. Z. J. R. (N. S.) S. C. 72 ; Nvreaha Tamahi v. Baker, 12 
N. Z. L. R. 483, overruled in [1901] A. C. 661. Cf. Vincent v. Ah 7eng, 
8 W. A. L. R. 145. 

® Tsewu V. Registrar of Deeds, [1905] T, S. 30 ; cf. [1904] T, S. 241 ; Green- 
berg V. WiUiams, 3 H. C. G. 336 ; Cook v. Sprigg, [1899] A. C. 672 ; 9 C. T. R. 
701. See also Stoeck v. Public Trustee, [1921] 2 Ch. 67, 71 ; In re Emphyrneni 
of Aliens (1922), 62 S. C. R. 293, 304. 

® Tai Sing v. Maguire, 1 B. C. (Irving) 101. 

* A,-G.for New Brunswick v. C. P, R. Co., discussed in 2 Can. Bar Review, 
211 ; Keith, J. C. L. vi. 201 f . The Privy Council refused to allow appeal, 
94 L. J. P. C. 142. 

Of. Wigg V. A.-G. of the I. F. S. (1927), 43 T. L. R. 457. 
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the claim in the lower court has been foreclosure of the quarter of 
the property which has been declared liable or the remainder that has 
been declared not liable, the assumed value of the claim for the 
purpose of calculating the amount payable as court- fees on the plaint 
would have been still the principal sum secured by the mortgage, and, 
that valuation would, as explained in Dhiraj Singh v. Raja Ram, 

8 I. C. 1125 be the correct valuation in appeal*. With all due 
deference, I think, I must refrain from accepting such a construc- 
tion, because unless the language of a fiscal enactment like the 
Court-Fees Act is clear and unambiguous so as to entitle the court 
to levy higher duty on a relief, it must be construed very strictly 
and not in a manner, that would result in demanding more court-fee 
for a less valuable claim. If the value to the appellant is the test, 
as I think it ought to be, then it follows that the valuation of the 
subject-matter in dispute in appeal must be determined with reference 
to the amount at which he values the prejudice caused to him by the 
decree he appeals against. If he appeals against only that part of the 
decree which injuriously affects him, or his interest and he finds that 
the said injury is fully remedied, either by including or exonerating 
certain property, within or from the scope of the decree, or by 
reducing or enhancing the amount of the decree, as the case may be, 
and if the value of such a relief is capable of being estimated in 
money, I do not see any valid reason why the " assumed ** value for 
purposes of court-fees should continue to be a constant factor even at 
the stage of appeal as observed in Dhiraj Singh v. Raja Ram, 8 I. C. 
1125. It is very likely that in some cases the amount of the liability 
may be less than the value of the property and in others the value 
of the property may be less than the amount of the debt. To levy 
’ court-fee on the lesser of the two values would be consistent with the 
principle underlying the Court-Fees Act as also the reported cases 
referred to above. It would be unjust to call upon an appellant to 
pay court-fee on the value of the property even if the debt from the 
payment of which he seeks exemption, be less than the price of his 
, property. Similarly, it would be inequitable to demand court- fee with 
reference to the value of the entire debt, even though the debt or the 
proportion chargeable against any property be less than the value of 
the whole or portion of the property sought to be charged with or 
exempted from liability under the decree. It sometimes happens that 
by reason of repayments admitted or held proved or for other rea- 
sons such as reduction of interest, etc., the debt is reduced by th^ 
court to an amount below even the principal sum secured by the 
mortgage. If in such a case, the property or any portion thereof 
sought to be exonerated or included be worth much more than the 
decretal debts, there is no reason why an appellant interested in 
procuring, such exemption or inclusion of property or its portion, 
from or within the operation of such decree, should be made to pay 
court-fee on the principal sum secured by the mortgage. If this 
ito' laadupf down the .rule, in Dhiraj Sif^gh v. Raja Ran^ 
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1871 expressly provided for ratification by the provincial 
legislatures. The United States Government hastily dropped 
the untenable suggestion. Similarly, the effort of France in 
1891-2 ^ to insist that Britain should enforce the French treaties 
by her legislation, colonial legislation being inadequate, was 
firmly repelled. It is, in fact, plain that the Crown must carry 
out its obligations, but it can carry them out as it pleases, and 
both the constitutions of Canada and of the Union expressly 
admit this power of legislation for treaty ends.* The tribunal 
which arbitrated on the North American fisheries in 1910® 
expressly recognized that both Canada and Newfoundland 
would be able to legislate for the fisheries in such a way as to 
bind American citizens. It is, however, clear that the final 
decision as to the interpretation to be put on a treaty by the 
Crown may be claimed by the Imperial Government in the 
ultimate issue, smce it must bear the brunt of any foreign 
demand. Thus in i875 * the Imperial Government ruled that 
British Columbia, having entered the union in 1871, could not 
claim the benefits of the Washington treaty of 1871, and in 
1907 ® it asserted its determination to refuse the Newfoundland 
contention that the American treaty rights were so clear that 
the British view should be enforced regardless of the protests 
of the United States. 

The application of treaties to newly acquired territories 
presents certain points of di£B.culty, but the general rule ® is 
clearly that such territories fall under any general treaties 
affecting the Crown generally, apart from the fact that under 
modem constitutional usage such territories would have been 
given an option to choose whether the treaty would or would 
not become applicable to them. Thus it cannot be doubted , 
that the Transvaal and Orange River Colony when annexed 
immediately fell under all general British treaties. 

1 Pari Paji^ C. 6703, p. 47. 

‘ 30 Viet. 0 . 3, s. 132 ; 9 Edw. VH. c. 9, s. 148. 

® Pad. Pofp., Cd. 5396 and Od. 6460. 

* Canada Sm. Pap., 1876, No. 42 ; 1877, No. 100 (French duty on ships). 

' Pari Pap., Cd. 3766. 

* Edth, State Svecesaion m International Law, p. 21 ; Westlake, Ini. Law, 
i. 67. All old treaties still bind the Irish Free State. 
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3 I. C. 459» is that where the mortgagor plaintiff whose suit has been 
dismissed urges in appeal his right to redeem and also contests a 
finding of the trial court about the amount payable by them as a 
condition precedent to his redemption, the nature of the suit in appeal 
is not altered and the appeal memorandum has to be valued ** as in 
the case of the plaint, as otherwise there is no provision in the Court- 
Fees Act for valuing it.” But the view expressed in Sangat Baksh v. 
Rawatf 25 O. C. 30 is different. It states that “ where a decree has 
been passed for redemption on payment of a certain sum and in 
appeal the defendant not only denies the plaintiff’s right to redeem but 
in the alternative claims that if he be entitled to redeem he can do so 
only on payment of a larger sum than fixed by the lower court, the 
court-fee will be paid on the relief which is liable to pay the higher 
fee The view of the High Courts of Allahabad and Patna is how- 
ever that the fee is payable on the amount ascertained as due by the 
lower court. 

Certain specific instances of appeals. 

1. Appeal against conditional decree for fore- 
closure. — In a suit for foreclosure a decree was passed in favour of 
the plaintiff conditionally on his redeeming a prior mortgage by paying 
a specified sum. The plaintiff appealed assailing the validity of the 
prior mortgage and stamped his memorandum of appeal with an ad 
valorem court-fee on the amount of the principal sum of money secured 
by the prior mortgage. It was held that the proper amount of court- 
fee payable was an ad valorem court-fee on the amount which the 
plaintiff had been ordered to pay to the prior mortgagee. Baji Lai v. 
Govardhan, 21 A. 265. 

2. Appeal against decree for redemption and mesne 
profits. — ^Where a decree has been given for mesne profits as well 
as for redemption, the appeal must be stamped for both the reliefs. 
Ram Chand v. Bhagwan Das, 1935 Pesh. 8. 

3. Appeal against preliminary decree alone where a 
final decree had been passed. — The plaintiff obtained a prelimi- 
nary decree in a redemption suit. Then a final decree was passed 
requiring the plaintiffs to pay a sura of Rs. 8,000. The plaintiffs 
appealed against the preliminary decree only, on a court-fee stamp of 
Rs. 10 although their objection was about the amount which they were 
decreed to pay by the final decree. It was held that inasmuch as the 
dates permitted the appellant to challenge both the preliminary and the 
final decree within the time allowed by law for an appeal against the- 
preliminary decree the court could not permit them to avoid the 
provisions of the Court-Fees Act by getting what might or might not 
be an effective reversal of the final decree by a circuitous method 
when the direct method was open to them. Dattaya Ramachandra v* 
Ajinmddim, 18 Bom. L. R. 76. 

: Appeals in a suit 'where two preliminary decrees 

— ^This is instoce of rather an unusual case. The 
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probably the Austro-Hungarian treaty of 1868/ and any other 
treaties giving most favoured nation treatment in matters of 
navigation. In 1907, therefore, a new statement was made 
in favour of reserving the coasting trade, the United Kingdom 
dissenting so far as the proposal to treat inter-imperial trade as 
coasting trade was concerned. But the Conference led to 
obtaining power in 1907-8 to withdraw from the treaties with 
Paraguay, Liberia, and Egypt by giving a year’s notice for any 
of the Dominions. The rule accordingly is now absolute, that 
in any negotiation for concluding a treaty an effort is made to 
secure for the Dominions and India the privilege of separate 
adherence and separate withdrawal. This was secured in the 
case of Nicaragua, Rumania, and Bulgaria in 1905 ; of Servia 
in 1907 ; of Montenegro and Honduras in 1910 ; and of Japan 
in 1911, and thenceforward with absolute regularity. A special 
favour has also been secured for the Dominions in some recent 
treaties by providing that the products of the Dominions shall 
be entitled to most favoured nation treatment in the foreign 
country concerned, so long as the Dominion gives such treat- 
ment to the foreign country, a curious and one-sided arrange- 
ment.2 Progress has also been made, under a further resolution 
of the Imperial Conference in 1911, in ridding the Dominions of 
the possibility of being bound by old treaties ; thus in 1911 
Sweden accepted the right of separate termination by the 
Dominions ; France, Denmark, and Colombia in 1912, Norway 
and Costa Rica in 1913, and Switzerland in 1914. But Italy 
remained obdurate, despite the anxiety of Australia which 
displayed a remarkable eagerness to rid herself of treaty 
obligations to secure the right to retire.® But with minor excep- 
tions the position now is clear that the Dominions are bound by 
no treaties from which they cannot retire, and with the lapsing 
of the older treaties through the war and other causes are bound 
by very few treaties to which they have not fully subscribed.^ 

^ Now tenninated for both countries. See the treaties with Austria of 1924 
and Hungary of 1926 for the present relations. 

® e. g. in the treaty with Siam of 1925 ; Germany declined to adopt this. 
In 1926 Canada by Act gave Finland most favoured nation treatment in order 
to obtain the advantage of the treaty. 

® The objections to termination of the whole treaty precluded such action. 

* As regards Persia an additional compact was made in 1920, and under it 
Canada and Australia withdrew in 1922. 
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8. Appeal against decree for improvements.— In a suit 
for redemption of a Kanom the plaintiff obtained a decree subject to 
payment of the value of improvements. The plaintiff appealed against 
the value allowed for improvements. It was held that the court-fee 
payable on the appeal must be determined in accordance with the 
value of the improvements which the appellant seeks to avoid. 
Tiruvengalath Paidal Nayar v. Emperor^ 22 I. C. 624 1926 
Mad. 225. 

9. Appeal for relief under the Dekhan Agriculturists 
Relief Act.— An appeal by a defendant from a decree in a mort- 
gage suit claiming relief under the Dekhan Agriculturists Relief Act 
is covered by cl. (ix). Mahomed Alt v. Akbar AU, 36 Bom. L. R* 1234 
»1935 Bom. 69. 

PARAGRAPH X : SUITS FOR SPECIFIC 
PERFORMANCE. 

Application. — This clause provides for suits for specific 
performance for the enforcement of a contract of (l) sale, (2) mortgage, 
(3) lease, and (4) an award. 

Clause (a). Contract of sale. — Where the suit is one for 
specific performance of a contract of sale, the fee payable is according 
to the amount of the consideration. Shiv Dial v. Shiv Ram Rao, 
1928 Lab. 635 “111 1. C. 72. 

Suit for specific performance alone.--A suit praying for 
specific performance of a contract of sale, pure and simple, without 
the addition of any other relief falls within this clause. Nahal Singh 
V. Seva Rantf 38 A. 292. This usually happens in cases where, by 
virtue of the agreement to sell or otherwise the plaintiff is already 
in possession of the property contracted to be purchased by him and 
the plaintiff need therefore ask only for the sole relief of specific 
performance in order to get a legal title to the property. See Fakir 
Chand v. Ram Dutt, 5 L. 75 “80 I. C, 953 “1924 Lah. 439 

Specific performance coupled with other relief s.— There 
is a conflict of authorities as to the fee leviable where the suit is 
one for specific performance of a contract of sale, coupled with 
a ' relief for recovery of possession of the property. At the outset 
it has to be. noticed that, strictly speaking, it is only after the execu- 
tion of a conveyance, the plaintiff gets the title to the property, in 
view of the provision in s. 54 of the Transfer of Property Act 
(IV of 1 882) that a contract for the sale of immoveable property does 
not of itself create an interest in such property. A contractee for the 
^rchase of immoveable property bas therefore only an incohate right 
,|bbi get a conveyance executed in his favour and it is only on the 
^|i£ej^tion of a proper conveyance that bis title to the property matures. 

thA in <N{;sr ay ana Kavirajan v. Kandaswami 

'247, .where it .was, held, .that a plaintiff in a suit for- 
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number of privileges are conferred on British subjects as such ; 
these include acquisition and disposal of movable and im- 
movable property on a most favoured nation basis as regards 
acquisition and on national conditions as regards disposal and 
inheritance ; the export under national conditions of their 
property ; freedom of entry and residence on most favoured 
nation terms ; similar freedom as to exercise of professions, 
&c. ; exemption from compulsory military service, from ad- 
ministrative, municipal, and judicial functions save as regards 
juries ; from pecuniary contribution in lieu of service and from 
all military exactions other than those connected with land or 
compulsory billeting. On the other hand there are conditions 
affecting goods imported from one country into the other, or 
exported from one country to the other, and the treatment of 
vessels. These, the treaty makes clear, will not apply to those 
parts of the Empire which do not adhere to the treaty. On the 
other hand, there is no discrimination as regards the right of 
consular officers, if the laws permit, to represent non-resident 
heirs, or as regards protection for patents, trade marks, and 
designs. It may be granted that there is some unfairness in 
stipulations, which, e. g. open Japan to Australians, but close 
the Commonwealth to Japanese. But the matter is obviously 
difficult. It is not easy to find a mark which would characterize 
a British subject as definitely settled in a Dominion, though 
the Dominion criteria of nationality or citizenship might be 
adopted, and in any case if foreign countries object to the 
system, which they have a perfect right to do, it is for them to 
take action. Clearly the United Kingdom could make no 
objection if they declined to accept the theory that British 
subjects connected with a Dominion which does not adhere to 
a treaty can have any rights under it, and common sense would 
suggest that, if these privileges are to be claimed, they ought 
to be expressly conferred in such a manner as to be free from 
any doubt as to their application. The matter may at any time 
have to be settled by arbitration ; thus under the treaty with 
Siam of 14 July 1925 ^ the Permanent Court of International 
Justice may at any time be called on to lay down what is the 
precise position when the treaty does not apply to a Dominion 

14 Deo. 1923 (Cmd. 2243) ; Spain, 31 Oct. 1922 (Cmd. 2188) ; Estonia, 
18 Jan. 1926 (Cmd. 2709). i Parl. Pam,, Cmd. 2643, 

3316.2 a 
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a clear indication that the statutory obligation under s. 55 of the 
Transfer of Property Act is not to flow from the contract. See also 
Kundan v. Anand Sarup, 73 I. C. 709= 1923 Lah. 456. 

The converse view is to hold the relief for specific performance 
to be subsidiary to that of possession. Where the plaintifif sued for 
specific performance and possession it was held in Madan Mohan v. 
Gaja Prasad, 14 C. L. J. 159 = 11 I. C. 228, that the suit was in 
substance one for possession of the property and ought to be valued 
under clause v of the Act according to the value of the subject* 
matter of the suit. This was followed in Nafkekhan v. Mahomad 
Khan, 46 I. C. 534 (Pun.) It was observed : “ The question of the 
court-fee payable in such cases does not appear to be by any means 
clear. The main relief asked is for specific performance of the 
contract by execution of a sale deed and the claim for possession 
appears to be subsidiary to the main relief.” This was again followed 
in Gapal Das v. Paramanund, 60 I. C. 512 (Pun,) 

But these decisions have been fully discussed and dissented from 
in Sundararatnanujamv* Sivalingam, 47 M. 150= 1923 Mad. 360. 
The Madras decision was followed in Sivdayal v. Sivaram Das, 
1928 Lah. 635. This was a suit for specific performance of contract 
of sale and for possession of land. Following the decision of Fakir 
Chandv. Eamdatt, 5 Lah, 75 = 1924 Lah. 349 and Sundararama^ 
nujam v. Sivalingam Pillat, 47 M. 150 = 1924 Mad. 360, it was held 
that in a suit for specific performance of a contract for sale of land the 
proper valuation is the price agreed to be paid. The earlier cases in 
Lahore Gopal v. Paramanand, 60 I. C. 512 and Nathe Khan v, 
Mohomed Khan, 45 I. C. 534 were not approved. The PATNA 
High Court follows the view of the CALCUTTA High Court and 
holds in Ram Bahadur v. Banwarilal, 118 L C. 134 = 1929 Pat. 642, 
that a suit for specific performance of a contract to sell immoveable 
property and for recovery of possession of the same should be valued 
under s. 7 cl, v. 

In the above said two sets of cases there is a divergence of views 
as to whether the relief for specific performance is to be subordinated 
to the relief for possession and vice versa. The view of the High 
Courts of ALLAHABAD, MADRAS, and LAHORE is to the 
effect that such suits fall under x (a), while the view of the High 
Courts of CALCUTTA and PATNA is that clause v is applicable. 

Qudh . — The second set of cases arises where the second relief 
sought is not treated as merged in the other, but both construed to ■ be 
independent reliefs where commulative fee is leviable. This is the 
view taken in Rdm Nifi v. Btdkaram Singh, 23 O. C. 388 = 60 L C, 
959. In that decision the earlier view of the Madras High Court in 
Krishnesam v. Sundarappayyar, 18 M. 415 was approved of and the 
decision of the Calcutta High Court in Madan Mohan v. Gaja Prasad 

'I.iC;.l 228, was dissented from. There is further a fuller criti- 
ttS^ oluttodecisioiiof the. Allahabad High Court J^ihcd v. Seva 
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Dominions special advantages in general treaties, Newfound- 
land then obtaining favoured treatment for her codfish. Great 
efforts were made in the Anglo-Portuguese treaty ^ to see that 
nothing was done by way of concession to Portugal regarding 
her wine to injure the Dominion wine industry, and in con- 
nexion with all new commercial negotiations, in addition to 
securing the privilege of adherence and withdrawal, the 
Dominions are consulted as to their interests, while the Board 
of Trade has included representatives of Dominion interests in 
the Advisory Committee. 

§ 3. Separate Commercial Negotiations with regard to the 
Dominions 

It was from the first obvious that nothing in the way of 
general treaties could be adequate to meet the special needs of 
the Dominions, and that it was only right that special conven- 
tions should be arranged for their benefit. Further, it was 
obvious that in negotiations for this end the association of 
Dominion negotiators must be essential. The most brilliant 
early instance of such co-operation was that of 1854 when Lord 
Elgin at Washington succeeded in securing, in close co-operation 
with Canadian statesmen, the conclusion of the famous recipro- 
city treaty, which at the time proved of incalculable value to 
Canada as helping over the period of difficulty caused by the 
British policy of free trade and the cesser of aU preferences to 
the Dominions. In 1865 ^ the Imperial Government was ready 
to associate Canadian representatives in further negotiations 
for a new instrument to replace that of 1854, which the United 
States had determined to be rid of as too favourable to Canada, 
but nothing resulted owing to American reluctance. In 1874 
Mr. G. Brown fruitlessly discussed possibilities at Washington, 
while in 1871 Sir J. Macdonald in association with a British 
delegation had achieved the settlement of the treaty of Wash- 
ington. In 1877-84 Sir A. Galt and Sir C. Tupper made various 
efforts with the aid of the Imperial Government to come to 
terms with France and Spain. It was originally laid down by 

^ Cf. 5 Geo. V, c. 1. Newfoundland adhered in 1916 to the treaty of 1914. 
Similarly as regards the Spanish treaty of 31 Oct. 1922 {Pari, Pap,, Cmd, 2188). 

® Pari, Pap,, C, 703, pp. 8 ff. ; 8 Feb. 1867, 1, p. 13 ; Lewis, George Brovm, 
p. 227. 

S2 
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in 60 L C. 959 seems to be the proper view. But it is submitted that 
the view therein expressed cannot be made to apply indiscriminately 
to each and every case where the dual relief is prayed for. For ins- 
tance in Nihal Singh v. Seva Ranti 38 A. 292, the plaintiflFs alleged 
that defendants 2 and 3 having contracted to sell certain property to 
them and received part of the price, thereafter sold the same property 
to first defendant who had notice of the agreement with the plaintiffs 
and they asked (l) that the defendants 2 and 3 might be compelled to 
complete the sale to the plaintiffs and (2) for possession of the 
property. It was held that the suit was really one for specific 
performance of a contract and the court-fee thereon was assessable 
under s. 7 clause x of the Act. See also Krishnaswami v. Sundarap- 
payyar^ 18 M. 415. 

For purposes of court-fee under s. 7 para x an exchange is to be 
dealt with as a sale. Kundan Lai v. Anund Sarup^ 1923 Lah. 456. 
But the correctness of the decision is perhaps open to question. 
Section 54, T. P. Act, defines a sale as a transfer of ownership in ex- 
change for a price paid or promised. For the meaning of the word 
"price ** see 2 Luck. 575. It must consist of money and where it 
consists of any other thing it is not a sale. 1927 Oudh 204. Con- 
sequently an exchange could not be deemed to be a mutual sale. And 
further the value of the property could not be ascertained from the 
deed of exchange. 

Summary. — The net result of the several conflicting decisions 
and views above may be stated thus. Where the plaintiff sues for 
specific performance and possession, it has first of all to be determined 
as to whether there is any real controversy as regards the prayer for 
possession. If there is, then a cumulative fee is payable under 
paragraphs (x) and (v). If there is no such controversy, then the relief 
as to possession is really auxiliary to that of specific performance. 
This occurs in most cased where the suit is against the contractee 
for possession. In such cases there is either a contract to deliver 
possession or such a contract is implied under s. 55 (/) of the 
Transfer of Property Act in the absence of a contract to the contrary. 
Thus in all cases, where there is no contract to the contrary, the 
plaintiffs suit for specific performance and possession is in substance 
only, one for specific performance and in cases where there is a 
contract to the contrary it is obvious that there would be no suit for 
the additional relief of possession along with that of specific 
performance. Much of the controversy and divergence of views 
could well have been avoided if the intention of the legislature was 
expressed with greater clearness in para (x) to the effect that it applies 
also to cases where the additional relief of possession is claimed, in 
cases covered by s. 55 of the Transfer of Property Act which in any 
event must be read along with para x {a). The necessity for such 
f \ IS all the more imperative in view of the existence of clause 
W which is wide enough to cover all cases wherein the relief of 
msession. is sought 
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Government if that Government had been willing to consider 
seriously the conclusion of a convention and to discuss details. 
In 1907,^ however, and again in 1909, a slight change occurred. 
The Canadian ministers who desired to negotiate with Prance 
expressed the view that it was hardly necessary that they 
should actually work along with the British representative at 
Paris, who could only act formally, and Sir E. Grey willingly 
consented to the absence of such a representative at the dis- 
cussions, subject to the conclusion of the agreement arrived at 
formally by the Ambassador as well as the Canadian delegates 
and subject always to the same control over the negotiation by 
the British Government as would have been exercised on the 
former basis. This was readily consented to by Sir W. Laurier, 
the understanding being that, before the treaty was signed, the 
Imperial as well as the Dominion Governments should have all 
its details before them and approve its terms, and both the 
treaties of 1907 and 1909, the latter necessitated by the refusal 
of France to accept the former treaty unmodified, were dealt 
with in this way. The model set has been adopted since 
as proper and convenient, notably in the treaty with Italy 
regarding Canadian trade signed at London by Canadian 
representatives and the Foreign Secretary in 1923. 

The principles regulating such treaties were laid down 
formally in 1865 ^ reaffirming in the main earlier usage, and 
after the Ottawa Conference had asserted the propriety of such 
steps, ^ they were reasserted in a dispatch from Lord Ripon of 
28 June 1895.'^ In the first place, no' foreign power must be 
offered tariff concessions which were not to be immediately 
granted to all other foreign powers entitled under treaty to most 
favoured nation treatment in the colony. The propriety of this 
condition was never doubted, but in view of the final respon- 
sibility for foreign affairs resting on the Imperial Government is 
was intimated that satisfactory arrangements as to legislation 
to provide for this result must be made before any treaty could 
be ratified by the Crown. Secondly, any concession made to 
a foreign state must be extended forthwith and unconditionally 
to every part of the British dominions, on the score that no 

1 Pari. Pap., H. C. 129, 1910. Cf. Canada Commcms Deb., 1907-8, pp. 1265, 
1384, 3517-22. = p^rl. Pap., C. 703. 

s Pari. Pap., 0. 7563, pp. 53 ff., 147 ff. ^ Ibid., C. 7824. 
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dule to the Civil Procedure Code is no bar to a regular suit to enforce 
an award. Under the Code of 18S2, s. 525, it was held that a party 
interested in an award may at his option avail himself of the sum- 
mary remedy provided by that section to enforce the award or he 
may bring a regular suit to enforce the award, 20 M. 490. There is 
nothing in the Code of 1908 to preclude such a suit. See s. 89 of the 
C. P. C. Consequently either because an application is out of time 
or otherwise, a suit may be filed for which the period of limitation 
is that under Art. 113. There is a difference of opinion as to whe- 
ther an award is a contract at all. See 51 I. C 999. “Though 
an award springs from an agreement it is not itself a contract and 
hence a suit to enforce an award is not a suit for specific performance 
of a contract.’* Bhaghan v. Behary, 33 C. 881 ; SornavaJli v. Muthay- 
ya, 23 M. 593. Of course there are decisions under the Limitation Act 
and the question arises whether Art. 113 or 120 applied to such 
suits for specific performance. But so far as the Court- Fees Act is 
concerned the paragraph relates to suits for specific performance though 
it might be noticed that while in respect of the clauses {a), (6) and (c) 
viz., a sale mortgage and a lease the vrord “contract” is used, that 
word is omitted in clause (d) relating to an “ award ” for obvious 
reasons. The only point noticeable is that where an application to 
file the award is not made under paragraph 20 of Schedule II of the 
C. P. C., in which case the fee is leviable only under Art. 1 Sch. II 
of the Court-Fees Act, but a suit is filed, the fee is leviable under 
this paragraph according to the amount or value of the property in 
dispute. 

Valuation for jurisdiction,-— Under s. 8 of the Suits Valua- 
tion Act, the valuation of suits for court-fees and jurisdiction is the 
same except in the cases therein excepted. And suits under paragraph 
X clause id) fall within the category of excepted suits. Consequently 
the valuation of suits under clauses {a), {b) and (c) of this paragraph is 
the same as that for court-fees but in the case of suits under clause {d) 
the value may be different See Syed Ashfaq Hussain v. Syed Bunyad 
Hussain, 77 I. C. 874=* 1923 Oudh 252 (case of contract of sale) ; 
Sailendra Nath Mitra v. Ramcharan, 65 I.C. 268 (contract to lease), 

PARAGRAPH XI SUITS BETWEEN LANDLORD 
AND TENANT. 

Suits by landlord against tenant and vice verse. 

Suits by landlord are dealt with in sub-clauses (a;), (5) and (cc). 

Suits by tenant are dealt with in sub-clauses (c),(£f),(c) and (/). 

Scope of tbe paragraph, — The primary requisite for its 
syi^hcation is tbe existence of the general relationship of landlord and 
A general suit for possession for instance based on title and 
not ^ a <mtract of tenancy will have to be brought under paragraph 
vyfr igK iw I 'Of mrier clause (<?c} of the paragraph which will apply only 
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legotiating treaties, on the score that it must result in breaking 
ip the Empire, an outcome desired neither by the colonies nor 
3 y the mother country. The proposal thus negatived has been 
ong mooted in the colonies but had never come to a decisive 
.ssue, involving as it did the wider nature of Imperial unity. 
But Canada, which had never accepted proposals ^ for a separate 
treaty power, inaugurated in 1910 a very interesting develop- 
ment.^ The tariiff war between Germany and Canada had been 
carried on by both sides on the basis of refusing tariff conces- 
sions and increasing the normal rates. The German Govern- 
ment was losing heavily as well as the Canadian, and an 
agreement was informally arranged through the Consul-General 
of Germany for a cessation of the struggle. There was no 
treaty, but by Order in Council of 15 February 1910 under the 
Customs Tariff, 1907, the Canadian Government, cancelling the 
surtax imposed by Order in Council of 28 November 1903, 
restored Germany to the normal position of a foreign power, 
while Germany admitted Canada to her normal tariff. A 
further development was followed by an arrangement with 
Italy, equally informally concluded through the Royal Consul, 
and carried out by Order in Council of 7 June 1910, while at 
the same time were made gratuitously concessions of the same 
character to Belgium and Holland, whose Consuls had repre- 
sented their desire to receive consideration. These arrange- 
ments were all approved by the Imperial Government, and the 
Canadian Government readily recognized that, if anything 
more formal were desired, treaty form should be resorted to. 
Further, after negotiations between Canadian ministers and 
United States representatives, an informal agreement was come 
to under which Canada received certain concessions in the 
form of the minimum Payne-Aldrich tariff in return for con- 
cessions on thirteen minor articles to the United States, carried 
out by lowering the duties in question generally (c. 16). The 
United States claim was a quaint one ; the minimum tariff was 
denied to powers discriminating against the United States, and 
the argument was adduced that the French agreement of 
1907-9 might be treated in this light. 

No great notice was taken of the new departure in England, 
but from the discussions of 1910 came a very important con- 

1 Of. Skelton, Sir Wilfrid Laurier, i. 362 ff. a Ibid. ii. 365 ff . 
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Clause (b). 

This refers to a. suit by the landlord for the enhancement of the 
rent payable by a tenant. In Madras s. 9A of the Madras Estates 
Land Act provides that the rent of a ryot shall not be enhanced ex- 
cept as provided in the Act and provision is made in s. 30, to the 
effect that where for any land in his holding a ryot pays a money rent 
the landholder may institute a suit before the Collector to enhance the 
rent on one or more of the grounds set out in the section. 

The words “ having a right of occupancy ” in this clause con- 
note actual and physical possession. Hence a suit against a ryot 
under s. 30 of the Madras Estates Land Act is chargeable under this 
clause. But this cluase does not apply to a suit against a mere 
tenure-holder, who has no right of occupancy, for enhancement of 
rent, which is governed by Sch. I, Art. I. Prasamiadd) v. Puma 
Chandra, 61 Cal. 513-38 C. W. N. 527 = 1934 Cal. 674. See also 
commentary under cl. (e), infra. 

Court* fees on plaints in suits under s. 30 of Madras Estates 
Land Act has not been remitted by the Government. 

Clause (c). 

Section 55 of the Madras Estates Land Act provides for such 
class of suits. 

Clause (cc). 

This clause was inserted by Act VI of 1905. This refers to a 
suit by a landlord for the recovery of the property from a tenant. 
As already observed where the basis is the relationship of a landlord 
and tenant, the suit falls not under para (v) but under this clause. The 
plaintiffs suit for nossession from a tenant may be where the tenancy 
has terminated or when the plaintiff seeks to enforce his right of 
re-entry on account of forfeiture incurred by a tenant on account of 
some breach of covenant See s. Ill of the Transfer of Property 
Act {IV of 1882). Where a suit is valued under this clause, the only 
issues that arise are whether the lease is true and whether the same 
has been validly terminated entitling the plaintiff to eject The 
question of plaintiffs title to the property from which the defendant 
is sought to be ejected is irrelevant to the enquiry. Compare suits 
under s. 9 of the Specific Relief Act where also the title is not the 
basis of the claim but one of the incidents of ownership, viz.^ posses- 
sion. Consequently it follows where the plaintiff elects to have a 
second string to his bow and elects to ba^e his suit on a dual footing 
viz, both on lease and title, the valuation is according to the larger of 
the two reliefs, one calculated under this clause and the other under 
paragraph (v) of the section. 

Of course it is only the allegations in the plaint that have to be 
ipoi^ed to for the computation of the court-fee payable. Merely 
MMiise the defendant raises the plea that he is an occupancy ryot 
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early passage of the BiU, and the Government, after the 
Imperial Conference was over, properly dissolved to seek a 
mandate. This was decisively refused, a majority of forty-one 
being changed into a minority of forty-five after fifteen years of 
Liberal rule.^ The maritime provinces and British Columbia 
were largely actuated by British sentiment, Quebec was irritated, 
on the other hand, by the Government’s alleged Imperialism in 
its naval pohcy, while the western prairie provinces with their 
strong American elements, and the obvious advantages in 
obtaining free trade in agricultural products, went strongly 
for the Liberals. The chief responsibility for the fiasco rested 
with the President, who in his turn was actuated by the desire 
to afford relief from the very high tariff of 1909, and to excuse 
his action by insisting on its political possibilities. 

The outcome of this new diplomacy was not, it is clear, such 
as to encourage further excursions into a course of action which 
gave the Imperial Government or other parts of the Empire 
no opportunity of representing their interests to the Dominion 
when negotiating. On the other hand, a new departure in 
1911-12 opened a fresh possibility of Dominion action. Up to 
that time there had been often informal conferences in which 
even Australian States and Canadian provinces had taken part,^ 
but the results of these conferences were merely advisory and 
had no treaty effect. When this was intended, the United 
Kingdom was represented alone, and Dominion interests were 
secured by the presence in the British delegation of Dominion 
nominees, who took part in the final agreement, the interests of 
the Dominion being secured, if required, by separate arrange- 
ments for adherence and withdrawal. Thus in June and July 
1911 a conference between the United Kingdom, the United 
States, Japan, and Russia reached an agreement on the protec- 
tion of the fur seals, Canada being represented by Sir J. Pope. 
On the other hand, none of the Dominions took the trouble 
to be represented on the International Opium Conference 
of January 1912, which, therefore, secured the possibility of 
separate adherence and withdrawal.® In July 1911 a new 

^ A turnover of 133 Liberals, 3 Independents, and 85 Conservatives in 1908 
to 88 Liberals and 133 Conservatives and Nationalists. Cf. Skelton, ii. 380 ff. 

2 See, e. g. ParL Pap.t Cd. 6863, p. 7 ; Cd. 7607, pp. 8, 9. 

“ Pari, Pap,y Cd. 6038. 
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intention of s. 116 is that the lessee holding over with the landlord’s 
mere consent has still a lease The Nationn^l Bank v. Raja 

Janaki Nath, 5+ C. 813 104 L C. 484 - 1927 Cal. 725. The words 

“including a tenant holding over after the determination of the 
tenancy ” are sufficient to indicate that the provision is meant to 
cover even those cases where a person was a tenant before but his 
tenancy has been determined since. Telanga Marandi Majhi v. 
Chandra Mohan Singhs 1933 Pat. 664. See also Ramcharan Singh 
V. Shco Ditii Singh, 2 Pat. 260 **74 I. C. 619* 1923 Pat. 380 ; Ram 
Lai Sahu v. Mt. Bibi Shara, 1935 Pat. 90. The word tenant ” 
in this clause includes a person who could be properly described as 
such immediately before the institution of the suit but whose tenancy 
has been terminated by his landlord. But the difficulty does not at 
all arise where one looks at the cause of action. If it is one based 
on a contract of tenancy and termination thereof then the suit clearly 
falls under clause (cc), A person who entered by a lawful demise or 
title and after that has ceased, wrongfully continues in possession 
without the assent or dissent of the landlord is a “ tenant on suffe- 
rence.” Kamakhya v. Khalik Ahmad, 102 I. C. 821 *= 1927 Pat. 
305. A suit to eject a person who was a tenant and whose tenancy 
was terminated but who still continues to be in possession of the 
preperty falls under this clause. Narayan v. Thukaram, 74 I. C. 
93=1923 Nag. 310 ; Vithaldasv.Ghulam Ahmads 99 L C. 438** 
1927 Nag. 156. Where it appeared that the father of the defendant 
had during his lifetime held over the land for number of years after the 
expiration of the lease, a suit in ejectment against the son claiming to 
be on the land on payment of rent would fall under this clause as the 
son cannot be held to be in the position of a trespasser on the land, 
against whom the plaintiff has to proceed by way of getting his title 
established in a properly constituted suit. Asutosh Pramanik v. 
Jihandkan Genguly, 1933 Cal. 822. 

But w'hen the tenancy that had existed and had been held by the 
defendant had been terminated and the suit was one for ejectment of 
the defendant as a trespasser it was held thac clause (cc) did not apply. 
Govinda Ram v. Dhulu Pala Butt, 1928 Cal. 753 = 32 C. W. N. 160. 

Tenant claiming occupancy rights.— Where plaintiff, an 
inamdar, claimed that he was entitled to both warams in the inam land 
and prayed for a decree establishing his right and removing the defen- 
dants tenants from possession on the footing that he was entitled to eject 
them after due notice by virtue of his title to the kudivaram, and the 
defendants did not dispute the plaintiff’s right to melvarambut asserted 
occupancy right in the land, it was held that court- fee was payable 
under S. 7 cL (iv) (c) and not under this clause. In re Sohhanadri 
Rao Pantulu, 140 I. C. 462 = 36 L. W. 70l =63 M. L. J. 759. But 
see Punyamurthulu v. Sreeramulu, 52 M. L. J. 100 = 1927 Mad. 
331 = 99 L C. 981. In a recent case in Madras the decision in 63 
J. 759 above referred to has been dissented from, the court hold- 
leig iha^ epeh a suit' fails under s. 7 cl. v. and not cl, iv (c), court-fee 



CHAP. V] TREATY RELATIONS AND FOREIGN POLICY 861 

prevail.^ It must, of course, be remembered that the grant of 
full powers by the King is advised by the Imperial Government 
and that the ratification is equally in the hands of the Imperial 
Government, so that the fundamental unity of the Crown 
remains untouched. 

§ 4. Other Negotiations affecting the Dominions up to 1914 

The position of the Colonies in regard to other matters of 
foreign negotiation during the period up to the Great War was 
less advanced than as regard commercial issues. The Colonies 
were recognized, throughout as absolutely without diplomatic 
status of any sort. Complaints against their action must be 
made to the Imperial Government and only informally by 
Consuls, as in the case of the riots in Vancouver in 1907, when 
the Japanese and Chinese Governments addressed official repre- 
sentations to the Imperial Government, while their consular 
officers were in touch with the Dominion Government, and 
Sir W. Laurier with the Govemor-GeneraTs approval sent an 
expression of Canadian regret through the Ambassador at 
Tokio to the Japanese Government.^ Consular officers m the 
Dominions were never admitted to diplomatic status ; they 
were merely regarded m their correct aspect as commercial 
agents, though Sir W. Laurier, after his commercial negotia- 
tions with them in 1910, was willing to hold that they deserved 
semi-diplomatic status, and might be accorded precedence. 
But he did not bring this up at the Imperial Conference of 1911, 
and efforts of Consuls in Australia and the Union of South 
Africa to claim the private entree at the Grovernor-Generars 
functions were unsuccessful. The approval of the Dominion 
Governments was inevitably asked for in each case of any save 
consuls de carrie^et who naturally could not be obnoxious to 
the local governments, but the official exequaturs were Imperial. 
Needless to say, diplomatic agents were not sent to the Colonies, 
nor were they represented abroad by such agents, as opposed to 
trade commissioners or emigration agents. 

^ Tapper, Becolleciioiis of Sixty Years, p. 175. 

® Canadian Annual Heview, 1907, p. 391. Cf. Morris’s Memoir, pp. 204 fiE., 
2191, for the exaggerated view of Mr. Higinbotham as regards Imperial 
responsibility. For Consuls, see Canada, Commms Deh., 1909-10, pp. 853 ff. ; 
1910-11, pp. 973 If. 
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‘ Illegally ejected * means ejected nominally in conformity with, 
but really^ in contravention of the provisions of law. Sundar Lai v, 

Jassie Cardline Murray, 16 I. C. 963- 

Clause (f). ■ 

This applies to suits for abatement of rent by a tenant against 
landlord. It is provided by s. 38 Madras Estates Land Act that where 
for any land in his holding an occupancy ryot pays a money rent, be 
may institute a suit before the Collector for the reduction of this rept 
on one or the other several grounds therein mentioned. Plaints in suits 
under s. 38 of the Madras Estates Land Act have not been exempted 
from court-fee. 

When the suit is for the abatement of the amount of periodi- 
cal payment by the plaintiff to the defendant, between whom and the 
plaintiff there is no relationship of landlord and tenant court-fee is not 
leviable under this clause but as for a mere declaration under Art. 17, 
Sch. II. Rayarappan Kutti Nambiar v. Chathafhut Kutti Nambiar, 
46ML.J.377. 

Year.— It has been defined in s. 3 (38) of the Madras General 
Clauses Act I of 1891 as a year reckoned according to the British 
calendar. It has been held to denote a period of 365 days reckoning 
backwards from the date of presentation of the plaint. Ghasi Ram v. 
Bar Govind, 28 A. 411. 

Suits not falling under the clause — Assessment of fair 
and equitable rent.-There is no particular provision under the Court- 
Fees Act applicable to a suit for assessment of fair and equitable rent 
and therefore ad vcdote*n court-fee has to be paid under Sch. I, Art. 1 
of the Act. Dhanukdhari v, Mani, 6 Pat 17-100 1. C. 913 ■" 
1923 Pat 123. 

Commutation of rent.— In an appeal by a landlord where he 
stamped his memorandum on an amount being the difference between the 
rate claimed by the tenant and the rate fixed by court, it was held that 
Article 17 (//) or (ut) of Sch. II applied as this class of suit was not 
provided for in this paragraph. SmadatH Kalai v. Veerappa Goun- 
dan, 78 I. C. 968-46 M, L. J. 450-1924 Mad. 623-19 L. W. 629. 
Section 40 of the Madras Estates Land Act provides for suits for 
commutation of rent. The Government has not remitted the court-fee 
m the case of such suits. 

Suit to contest the landholder s right to sell— Appeal. — 

In V. Aiyaswami Aiyar v. The District Board of Tanjore^ 52 M. 

M. L. J. 510-1930 Mad. 43, the question for consideration 
was as to the amount of court-fee payable in respect of a memorandum 
of second preferred by a in a suit filed by him under s. 112 
pf the Estates Land Act. The ryot contested the landholder’s right to 
SbA hi^ holding under s. 112 and one of the reasons given by him was 
fl# thm was no proper notipe. In second appeal the ryot paid a fixed 
Ss. }0nndsaf Art 17-B Sch. II of the Court-Fees Act as amend- 
mhjf Act V of 1922, y«de.r by the Goverp- 
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arbitration. As Newfoundland declined to recognize the 
arbitration as justifying the modiis vive7idi,the Imperial Govern- 
ment issued an Order in Council of 9 September, which forbade 
in efiEect the operation of the Act of 1905, and gave the naval 
officers on the station the obligation of preventing any effort 
to defeat the Order in Council. This had Imperial statutory 
validity under the Act of 1819 ^ passed to carry out the Anglo- 
American treaty of 1818, under which the fishery rights of 
United States subjects existed. The effect of the Order in 
Council was excellent ; Canada recognized that the action 
taken was essential in the interests of her own relations with 
the United States, and the subject was not even raised in the 
House of Commons. Matters thereafter proceeded smoothly, 
and, as the result of the arbitration in which British counsels 
assisted to the best of their ability the cases made by Canada 
and Newfoundland, a Hague award very much in favour of 
the two Dominion Governments was achieved in 1910, and 
outstanding points cleared up in a Convention of 1912. 

Canada showed more gravity and sense of responsibility 
throughout her transactions ^ with the Imperial Government, 
to whose intervention she owed in part the reciprocity treaty 
of 1854. Her interests and those of the United Elingdom were 
inextricably interwoven in the issues which were settled for 
the time being at Washington in 1871. Sir J. Macdonald® 
unquestionably thought that the British negotiators were 
indifferent to Dominion iuterests, while he was unable to resign, 
as he feared that even worse terms might be settled over his 
head. The British Government on the other hand had the 
Alabama claims to consider, and the serious friction of the years 
from 1866-70 when efforts had been necessary to maintain by 
the presence of an adequate force the respect due by American 
fishermen to the rights of Canada in her own fisheries. Canada 
again demanded recompense for the Fenian raids which had 

^ See 59 Geo. Ill, c. 38. 

® The old accusations of sacrifice of Canadian interests as regards the Maine 
boundary in 1842 and the British Columbia boundary in 1846 should be 
largely discounted ; see United Empire, ii. 683 ff . ; Macphail, Essays in 
Politics^ pp. 247 ff. ; Henderson, American Diplomatic Questions ; W. F. 
Ganong, The Evol, of the Boundaries of New Brunswich, 

® Pope, Sir John Macdonald, ii. 104 ff. ; Ewart, The Kingdom Papers, i. 65 ff. ; 
contrast Tupper, Recolkcfions, pp. 371, 391. 
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on (a) Kanam» (6) leases and (c) sometimes, title to immoveable pro- 
perly. 

(a) Kanam. — For want of a special provision in the Court- Fees 
Act for a suit for recovery of possession of property held on kanam, 
such a suit is treated as an ordinary suit for redemption of a mortgage 
and valued under s, 7 cl. ix of the Act at the principal amount of the 
kanam, and this practice has obtained judicial recognition. But a 
kanam is something more than a mere usufructuary mortgage. It is 
also a lease. It is even something more than a mortgage and lease 
combined, inasmuch as the kanamdar is entitled to value of improvements 
on eviction— a feature not found in ordinary mortgages or leases. Fur- 
ther, unlike the mortgage amounts in ordinary mortgages, the kanam 
amount does not in most cases bear any proportion to the value of the 
property. It is usual to find kanam of Rs. 5, while the property may 
be worth thousands of rupees. Even one year’s rent of the property 
would often exceed the kanam amount. Kanams of even Re. 1 are not 
rare. This is due to historic or other special reasons. Not infrequent- 
ly at the end of 12 years, the landlord renews the kanam to the kan a mrl ay 
or his heirs, and the value of the accumulated improvements made — 
trees grown and buildings constructed— by them will be worth several 
times the value of the property as it was when first demised to the 
kanamdar. Again, at the time of the original kanam and at the timft 
of its renewal, the landlord receives as consideration from the 
not merely the kanam amount secured on the property but frequently 
also a premium called * manusham The value of a suit for psssession 
of property on kanam is therefore often illusory or nominal and is no 
index of the time and labour necessary for its disposal. As in a suit for 
redumption of kanam in the Civil Courts, the Registration Department 
till now charged fees for registration of kanam documents only on the 
amount of the kanam. But under the rule-making power conferred by 
s. 78 of the Registration Act, the Government have now, with effect 
from 1st Januaiy 1932, by G. O. Mis. No. 231 Law (Registration) 
published in the Fort St George Gazette of 9th December 1931, made 
a new rule as follows:— “ In the case of a kanam deed, fee shall be 
levied on the total consideration, viz,, the aggregate of the amount con- 
gating of the advance, the premium or the present called ‘ manusham * 
in North Malabar, and ‘avakasam’ in South Malabar, the 
ani^l^ rent reserved, and the ascertained amount of compen- 
sation if any, for improvements.’* A kanam is a mortgage of so 
anomalous a nature that a suit for redemption of it does not admit 
of being satisfactorily valued and it is desirable that the High Court 
should under its powers under s 9 of the Suits Valuation Act make 
rules directing its proper valuation. With regard to another class of 
suits in Malabar, suits for removal of a karnavan of a tarwad the 
High Court has once before exercised this rule-making power under 
wctiaa9. Vtde notification in Fort St. George Gazette dated 3rd 
IfaMpqfe 1^3^ Part II, page 368. 
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Lord Herschell, though in 1897 the at first sight diverse policy of 
Imperial preference had been adopted. The Commission ^ came 
to a tentative agreement on trade, but broke down on the issue 
of the Alaskan boundary, and the Canadian Government 
eschewed for a time further consideration. But the help which 
the British Government gave Canada in the period from 1890-4 
when Canada had unswerving support in the vexed issue of the 
United States claim to make the Behring Sea ^ a mare clausum^ 
or at least to claim property in the seals of the islands which 
she owned even when they were on the open sea, was obliterated 
by the deplorable fiasco of the Alaskan Boimdary arbitration.® 
The arrangement by which there were to be three arbitrators 
on each side was bad, but when the United States selected 
three zealous partisans who were committed to the United 
States case as 'impartial jurists of repute ’, it was clearly colossal 
folly on the part of the British and Canadian Governments to 
stick to their first selection. Canada was given the fullest oppor- 
tunity to change the choice, but flxmg it away, and, when the 
English Lord Chief Justice allowed himself with deplorable foUy 
to be induced by very poor arguments and presumably by con- 
siderations of friendship to award the United States more than 
she could possibly have had a right to, it is not surprising that 
even Sir W. Laurier on 23 October 1903 re-echoed some of the old 
desire for the treaty power for Canada which had been advocated 
by Mr. Blake on 3 October 1874 and in 1882, and that it was 
not until the advent to office of the Liberal Government in the 
United Kingdom that cordiality was restored. The presence 
of Mr. Bryce at Washington was marked by great success in 
treaty making, and on 15 December 1909 in the House of 
Commons Sir W. Laurier emphatically declared his dissent from 
the idea of sending a Canadian attache to Washington on the 
score that Mr. Bryce’s work sufficed for all purposes. In January 
1911 he again eulogized his services. The treaties concluded 

^ Skelton, Sir Wilfrid Laurier, ii. 126-34, There were four Canadian 
negotiators headed bv Sir Wilfrid Laurier. 

« Part Pap,, C. 6918-22, 6949-51, 7107, 7161 (1893-4) ; 7836. 

» Pari. Pap., Cd. 1400, 1472 (1903) ; 1877, 1878 (1904) ; 3159 ; Ewart, 
Kingdom of Canada, pp. 299 ff. ; Commons Deb., 1903, p. 4815 ; Skelton, ii. 
135 ff. ; Canadian Annual Review, 1903, pp. 346 ff. Lord Alverstone’s defence 
was palpably idle, and as regards the islands it is incredible that he can really 
have decided judicially ; to say so is to condemn him as incredibly stupid. 



214 


THE COURT-FEES ACT 


tsEC. 

good faith, and is not therefore technically a tenant is to be treated as 
such under s. 3. Suits for possession of property on title have to be 
valued under s. 7 cl. v of the Court-fees Act, and according to sub- 
clause (e) of that clause it is imperative that the buildings in it 
should be valued. In suits for possession based on mortgage or 
lease, it is not necessary that the improvements in the property 
including buildings should be valued as the clauses ix and xi relating 
to them prescribe their value at a certain amount regardless of any 
buildings in the property, 5 Mad. 284. But when the suit is on 
title, the imperative provisions of the clause (v) have to be followed 
and the buildings in the property valued. The plaintiff is the legal 
owner of the property and everything in it including buildings are to 
be valued and the fact that he has to pay compensation for them 
under the Compensation Act before takiug possession of them does 
not relieve him of the necessity of valuing them for purpose of court- 
fees. 

2. Ryotwari lands and fragmental holdings.— The whole 
land in Malabar is practically ryotwari there being no zamindary lands 
at all and there are practically no inam lands- According to the 
Court-fees Act suits for possession of zamindary holdings and inam 
lands have to be valued in the case of the former, at the market value 
and, in the case of the latter, at 15 times the annual net profits, which 
value amounts in most instances to practically the market value, whiie 
a suit for possession of ryotwari lands has to be valued only at 10 
times the revenue, which value always falls far short of the above two 
values. It is an anomaly that zamindary lands for which the holder 
has to pay rent to the zamindar and which are therefore ordinarily 
worth far less than ryotwari lands, for which the holder has to pay 
only rev€nue to Government, have to be valued for purpose of court- 
fees at a higher amount than the latter. Except Bengal, none of the 
Provinces has so far tried to remove this anomaly. In the Punjab 
and in the Central Provinces and the Hyderabad Assigned Districts, 
however, rules have been framed under s. 3 of the Suits Valuation 
Act making the value for jurisdiction of a suit for possession of 
ryotwari land at 30 and I2i times the assessment respectively. But 
these rules apply only for purposes of jurisdiction and not for 
court-fees, there being no provision in the Court* Fees Act of those 
provinces corresponding to the proviso to Sec. 7 Cl. V of the Madras 
Court-Fees Act that value determined by rules, if any framed under 
S. 3 of the Suits Valuation Act shall be the value for court-fees also. 
If any rule is made in Madras under this Section, increasing the 
jurisdittion value to more than ten times the revenue it would 
automatically apply to court-fees also, resulting in an increase in 
Uie court iees payable unlike in the other Provinces and there will be 
BO justification for it Moreover, this is an all- India question, and 
BiQoe of the other ftoviuces has amended the Court Fees Act in this 
Ugpect, except Be&^. It may be desirable to have some uniformity 
Ijmihfiib on this point. Fragmented ryotwari holdings exist in Malabar 
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British Columbia refer to the period before responsible govern- 
ment was fuUy operative, and recent research has really estab- 
lished that in both cases British negotiators made not a bad 
stand for the interests of Canada, and the severe censures which 
have been passed on the British attitude from 1866-71 are 
somewhat unwise, having regard to the fact that the United 
States was full of war veterans, while Canada was without 
serious means of defence and communications were too poor 
to allow of the United Elingdom affording effective aid. Doubt- 
less the attitude of Britain during the earlier stages of the War 
of Secession and the hatred felt towards her by the Fenians 
added to the dangers of Canada ; on the other hand, as a dis- 
tinct state her life would have been worse than precarious, as 
the experience of Texas sufficiently proves. 

In the case of Australia the question of treaties arose in 
a rather curious manner in 1870 ^ when a Commission on federa- 
tion of Victoria took up the issue. There was at that time a 
strong feeling in Australia that the British Government by 
insisting on recalling her forces, seeing that the Colonial Govern- 
ments were no longer willing to pay for them, wae abandoning 
them to danger, and the menace of Russia happened to be 
specially strong, being estimated as far more serious than it 
really was. The Commission denounced the position of the 
Colonies ; they were defenceless, yet liable to be involved in 
British wars, and from reasons of distance they could not look 
for adequate protection. They suggested, therefore, that the 
great Colonies should be given the right of concluding treaties,^ 
which would make them sovereign States and enable them to 
remain neutral in the case of a British war ; or if they preferred 
to take sides, their intervention would be the more impressive 
as it would be voluntary. There was no idea of disowning the 
sovereignty of the Crown, but the aim was to secure a recognized 
neutrality through the concurrence of foreign powers, whose 
attitude of generosity towards privateering and merchant ships 
indicated a spirit which would lead to the concession of the 

1 Pari. Pap.y 1870, Sess. 2, ii. 247 ; contra Higinbotham, jDe&., x. 690 ff. 

® For Canadian discussions see Commons 1882, p. 1076 (Blake) ; 1887, 

p. 376; 1889, pp. 17 1“94 (Cartwright) ; 1892, p. 1123 (Mills) ; Laurier, jDe&., 
1907-8, p. 1260; 1909, p. 1980; Borden and Tapper, Canadian Annucd 
Peview, 1903, pp. 325-30 ; Willison, Sir Wilfrid Laurier, i, 206 fP. 
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54 M. L. J. 67 by a Division Bench disagreed with all the above 
Madras and other decisions and it was held that a specific plot not 
separately assessed in an assessed estate can be said to be a fractional 
share of it, the area alone without other factors being taken in+o 
consideration, that there is difference in meaning between the phrases 
Nliefinite share' and ‘fractional share* and that therefore the 
notification would apply to a suit for possession of such a plot so as 
to make its value equivalent to 10 times the proportionate revenue 
calculated in point of area. Since the decision in 54 M. J. 67, 
commented on elsewhere in these commentaries, parties have begun 
to value suits for specific unassessed plots at 10 times the propor- 
tionate revenue (in point of such area) as the court- fees payable on this 
method of valuation are much lighter. If as the decisions of all 
the other High Courts and the majority of the Madras decisions 
hold, * definite share ’ in the Act is synonymous with ‘ fractional 
share ’ in the notification, an unnecessary change in language has 
been used in the latter, and that has been the cause of the divergence 
in view. The matter can be easily set right by changing ‘ fractional 
share* in the notification to ‘definite share.* The Government 
can do this, and the matter does not need legislative sanction. 
Under Section 35 of the Act the Government have power to 
cancel or vary any notification made by them under the Act. This 
cha^e will not be increasing the court-fees due under the Act, as the 
decision says that under the Act itself (apart from the notification) a 
specific unassessed plot has to be valued at the market- value. It will 
Uso not be a grievance, as in all the other provinces Court-fees are 
paid on the market- value in such cases, and even in Madras before 
1927 such cases were and now occasionally are, valued, at the market- 
v^alue. This change will make the method of valuation of specific 
^assessed plots uniform throughout the whole of India. For a 
Full discussion as to the origin of the notification and its applicability 
io conditions in the Madras Presidency, see the commentaries under 
a. 7, cl. v (d) supra. 


8. The amount of fee payable under this Act on 

Fee on memoran- ^ memorandum of appeal against an 
iumof appeal against Order relating to compensation under 
to com. any Act for the time being in force for 
the acquisition of land for public 
purposes shall be computed according to the difference 
between the amount awarded and the amount claimed 
by the appellant. 


COMMENTARY. 

of land.'— The Acts in force are 
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tions, and Queensland purported to annex the territory. The 
British Govenimentrefused to accept the proposal, and Germany 
then took advantage of the extreme danger produced by the 
Egyptian situation to risk British indignation by effecting an 
unexpected annexation. The United Kingdom and Germany 
and the United Kingdom and the Colonies then indulged 
in futile recriminations, and belatedly the Dominions took 
the common-sense step of finding the money to justify the 
annexation of what was still left by the United Kingdom. It 
may be noted that, at about the same time as New Guinea 
was lost, South-West Africa fell into the power of Germany 
because the Cape Government had delayed through negligence 
and a change of ministry to give the necessary assurance to 
the United Kingdom of willingness to bear the cost of adminis- 
tration.^ 

The New Hebrides^ caused further difficulties; by 1878 
France had sufficient interests to render recognition necessary ; 
this was repeated in 1883 and more definitely in 1887, while 
the French policy of colonizing New Caledonia with exiled 
criminals roused fierce anger in Australia and led Mr. Deakin 
and some of his friends to plan an armed attack on France, 
which would have been suicidal, and which throws a painful 
light on the immaturity of the mental outlook of even the best- 
read Australian of the day, and his inability to understand 
foreign politics. The same thing had been shown in the quite 
impracticable suggestion of neutrality in 1870 which was of 
course in pait at least dictated by Mr. Gavan Duffy’s hatred, 
as an Irish patriot, of the English. Samoa ® also was an object 
of interest, especially to New Zealand, which ineffectively sought 
to legislate to provide for inquiry as to federation or annexation 
in the Pacific in 1883. By the Anglo-German treaties of 1886 
Samoa with Tonga and Nive were left neutral, while Germany 
obtained the Northern Solomons and the Caroline and Marshall 
Islands, the United Kingdom the Southern Solomons. But in 

1 Parh Pap,, C. 4190 (1884) ; 4262, 4266, 4290 (1884-5) ; 5180 (1887) ; 
Molteno, A Federal So^th Africa, pp. 82 S. ; B. Williams, Cecil Rhodes, p. 77. 
Rhodes was in part to blame. 

2 Pari, Pap., Cd. 3288, 3525, and 3876. See also Cd. 5323, pp. 648-63 
(conference debate). 

® Pari. Pap., C. 9506 ; Cd. 7, 38, 39, 98. Scholefield {The Pacific, pp. 177 f.) 
does not realize the suddenness of the crisis. 
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matter is less than Rs. 5,000 does not lie to the High Court but 
lies to the District Court. To the same effect is also the decision 
in Mahalinga Kiiduniban v. Theetharaapa Mudaliar, 56 M.LJ, 387. 
This is an earlier decision than the one reported in the same volume 
at p. 357 which followed this decision at page 387. It is undesirable 
that in the same Land Acquisition proceedings certain class of appeals 
lie to the District Court and some to the High Court. 

Appeals by Government. — In the above case it was held 
that an appeal by the Secretary of State required a court-fee of Rs. 10 
only under Art, 17, CL (4) Sch. II of the Act. But this distinction 
seems to be unwarranted in view of the amendment of -the Land 
Acquisition Act and the substitution of a new s. 54 in it by Act XIX 
of 1921. Now every award under the Land Acquisition Act is a 
decree and appealable as such. Rat Bahadur Narasing Das v. 
Secretary of State for India, 29 C. W. N. 822 P. C. The inference 
drawn from the discrimination made between the claimant and the 
Secretary of State in the matter of court fees to be paid on appeal 
from the award of the Land Acquisition judge in s* 8 Court- Fees Act 
is no longer warranted by reason of the Land Acquisition Amending 
Act making the judge’s decision a decree. “ The special provision of 
s. 8 of the Act may now probably be regarded as redundant.*' Secre- 
tary of State V. X, S. Banerjee, 97 L C. 140 - 1927 Cal. 45. 

An appeal filed by the collector against an award by a District 
Court under the Land Acquisition Act is taxable with court-fees 
under s. 8 of the Court- Fees Act. If s. 8 does not apply then the 
matter comes within the scope of Art. 1, Sch. I of the Act. Sch. II, 
Art. 17 is not applicable to such an appeal. Special Collector of 
Rangoon v. Ko Zi Na, 6 R. 281*111 1. C. 870-1928 Rang. 197; 
See Secretary of State for India v. Baif Nath, 138 1. C. 199-9 
O. W. N. 396 — 1932 Oudh 224, holding that Sch. I. Art. 1 applies. 

Amount claimed by appellant.”— In the case of an appeal 
by the Crown, the above words mean the amount the appellant claims 
diould have been awarded. That is certainly not the natural meaning 
of the words, but if the section does apply to the case of an appeal by 
the Crown, then it is the only interpretation. Special Collector of 
Rangoon v. Ko Zi Na, 6 R. 281 = 1928 Rang. 197. 

If is obvious that no court will award a claimant more than what 
he asks for and consequently the amount of compensation awarded 
can never exceed the amount claimed. Therefore if an appeal is 
pref erred against the award and the court-fee on the difference of the 
two aiwimts to be paid, it clearly follows that the appeal contem- 
plaW IS that of the claimant, and the concluding clause of the section' 
mak^ it clear. The language used is ** the amount cZatwec? by the 
appel lant and the Government is the person who pays and not the 
per^ who cl^s c^pensation. The section as it is worded cannot 
T. . Government And in view of further amendment 

I m AocMsition this section cto well be repealed. 
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deplorable Convention. It was further tinkered with in 1914,^ 
and remained in 1926 a source of unending discredit to both 
France and the United Kingdom, the only sensible suggestion 
remaining that of Mr. Massey, who urged, like his predecessor, 
partition in the interest of the unhappy natives. It is character- 
istic of the curious fatuity with which the matter was handled 
even in 1914 that, though the Dominion Governments were not 
ignored as regards the new Convention to be arranged, they 
were not asked to send negotiators who might then have acquired 
first-hand knowledge of the impossibility of any arrangement 
with France. 

The other point of chief interest to the Australian colonies 
in their earlier years of self-government was that of a customs 
union, which involved the treaty power ; this will more con- 
veniently be noted later. 

In South Africa also there were difficulties in adjusting the 
views of the Cape and Natal, after responsible government, and 
the Imperial Government, as regards relations with the still 
unconquered natives, and with the Boer republics. They came 
to a head, as has been seen, in the quarrel between Sir Bartle 
Frere and Mr. Molteno as regards the attitude of the Cape 
towards federation and other topics, but the only serious issues 
were those arising from the success of Germany in securing 
South-West Africa, and ha this the chief share of the blame was 
clearly South African,*^ There was a certain measure of conflict 
between the ideal of the Cape to expand, and the doubt of the 
British Government as to the wisdom of expansion, while a 
certain solution of serious problems was afforded by the genius 
of Rhodes and the creation of the South Africa Company. 
The Boer War, however, raised an extremely curious question : 
could the Cape remain neutral m the war ? Some of Mr. 
Schreiner’s ministry would probably have liked this course to 

^ Protocol, 6 Aug, 1914 ; Cmd. 1680. See also Cmd. 1827. The failure to 
achieve a settlement during the Paris Conference was one of many blunders of 
British diplomacy, and the same observation applies to the failure to secure 
concession in return for the remission of French debts in the settlement with 
M. Caillaux in 1926. See Colonial Office Annual Report No. 1273 (1924). Cf. 
Cd. 3288, 3525. It is fair to note that British interests were sacrificed by the 
high tariff of Australia on exports, while France aided her settlers by drawbacks 
and subsidies. 

® Walker, Lord de VUliers, pp, 180 ff. 
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Acquisition Act (I of 1894) being dissatisfied with the amount of 
compensation awarded to him by the court on a reference made to it 
under section 18 of the Act, appeals to the High Court, is he bound to 
include in the valuation of his appeal the amount of 15 per cent of the 
excess market value and pay court-fee thereon ? This was the subject 
of a reference by the Taxing Officer of the Madras High Court. 
Koppaka Brahmanaftdam v. The Secretary of State for India, 53 M. 
48*57 M. L. J. 357 = 1930 Mad. 45. Ananatakrishna Ayyar, J., 
answering the reference in the affirmative observes as follows : ** The 
compensation to be awarded includes not only the market-value but 
also the 15 per cent in such market-value. The extra amount of 
compensation claimed by the appellant in an appeal should under s. 8 
of the Court-Fees Act include also the 15 per cent of the market- 
value and he should pay court-fees thereon. An appeal is different 
from a claim put forward by the applicant before the collector. 
When once the court on a reference to it under s. 18 of the Land 
Acquisition Act determines the amount of compensation to be awarded 
for the land acquired, the claimant if dissatisfied with the amount of 
compensation so awarded by the court should in case he prefers an 
appeal value his appeal at the figure which repres' nts the difference 
between the amount of compensation awarded to him and the amount 
of compensation that he claims in the appeal. Muhamad AU Amjad 
Khan v. Secretary of State for India, 30 C. 501 Where the appel- 
lant claims not only the extra market-value but also the extra 15 per 
cent thereof, ** to entitle him to do so, on a proper construction of s. 8 
of the Court- Fees Act, he is bound to include in the valuation of his 
appeal the extra 12 per cent also and pay the court-fee due on the 
amount.” 

Consolidation of appeals. — In a batch of 44 Land Acquisi- 
tion references, having regard to the fact that the parties were the 
same in all cases and the plots of lands were contiguous, etc., it was 
held that the appeals should be consolidated and the court-fee paid 
upon the value of the consolidated appeals under s. 17 of the Court 
Fees Act subject to the limitation under Art. I Sch. I of the Act. Kasi 
Prasad v. Secretary of State for India, 29 C. 140. Unfortunately 
the head-note in the authorised Report is rather inaccurate. WhaA 
their Lordships actually decided was that for the purposes of the 
hearing the appeals may be consolidated and heard together and 
the only concession granted was that the maximum limit for collection 
court-fee prescribed by Art. I, Sch. I of the Act might be applied. 
That only me a n s that if the sum total of the separate amounts of court- 
individual appeals exceeded Rs. 3,000 the sum of 
K& 3f000^ane may be collected on the consolidated batch. That is 
qmte a different thing from saying that the value of all suits should be 

^ cP ^ amount subject to a 

of Ks. 3,000 . Where the fee exceeds Rs. 3,000 it may not 
^ difference whether the fee in each suit is added and 
mm toM ies oo^eoted or whether the vftlue of all the claims is totalled 
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Newfoundland were duly made the subject of agreement with 
that Government, an instance bringing out the character of the 
rule as to consultation as then understood. The later entente 
of 1907 with Russia, effecting a vital change in British policy, 
was never discussed at all with the Dominions, while the first 
Japanese Alliance was treated in the same way. But the Hague 
Conference of 1907,^ resulting, as it did, in the decision to sum- 
mon a Naval Conference at London in 1908, which determined 
on the Declaration of London,^ roused at last deep interest 
in the Dominions, where English discussions of the rules of 
contraband and seizure of property at sea awakened keen 
anxiety among peoples deeply concerned in oversea export 
trade. The result was that Australia decided to raise the issue 
at the Imperial Conference of 1911, and so inaugurated a new 
chapter in the history of the Empire. 

§ 6 . The Imperial Conference of 1911 and Co-operation in 
Foreign Policy 

The Australian delegates at the Imperial Conference of 1911 ® 
explained clearly that their criticism was due to the fact that 
the Declaration of London had been arranged without their 
having any opportunity even of making representations as to 
its terms. Their concrete critiques rested on the usual points, 
the recognition of food as conditional contraband ; the possi- 
bility of sinking of neutral vessels by belligerents ; and the 
rules as to conversion of merchant ships into men-of-war. 
Sir W, Laurier was insistent on the view that the Conference 
must not demand from the Imperial Government consultation 
on issues of foreign pohcy as a matter of right, for that would 
involve the Dominions in the admission that they were bound 
automatically to put their forces at the disposal of the United 
Kingdom in time of war, which was not the case,^ but he did 
not disagree with the principle that consultation m such causes 
as those of preparations for Hague Conferences was appropriate, 
and this view was shared by the other members of the Con- 

1 Pari Pap., Cd. 3857, 4081, 4174, 4175 (1908). 

2 ParZ.Pai3,,Cd.4554,4555(1909); 6418(1910); 5718(1911). 

3 Pari Pap., Cd. 5745, pp. 97 fE. Cf. Cd. 4564, 5418 ; Lords De&., 8, 9, 13 
Alarch; Cd. 5746-1, pp. 4-20. 

^ Cf. Skelton, ii. 91 ff. (1899), 343 f. (1911). 
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before proceeding to deliver judgments record a finding 
whether a sufficient courUfee has been paid. 

(2) If the Court records a finding that an insufficient 
courUfee has been paid on the plaint or memorandum of 
appeal the Court shall — 

(а) stay all further proceedings in the suit 

until it has determined the proper amount 
of such courUfee payable and the plain-, 
tiff or the appellant, as the case may be, 
has paid such amount or until the dale 
referred to in clause (6), as the case may 
be : 

Provided that if the plaintiff or appellant 
gives, within such time as the Court may 
allow, security, to the satisfaction of the 
Court, for the payment of any additional 
amount for which he may be found liable 
the Court may proceed with the suit, 

(б) fix a date before which the ptaintiff or 

appellant shall pay the amount of courU 
fee due from him, as determined by the 
Court under clause (a). 

(3) If the plaintiff or appellant fails to give the 
security referred to in clause (o) of sub-section (2) or to 
pay the amount referred to in clause {b) of that sub-section 
within the time allowed, or before the dale fixed, by the 
Court, as the case may be, the suit shall be dismissed. 

8c. If the Court is of opinion that the subject- 
matter of any suit has been wrongly 
revise the valuation and 
determine the correct valuation and 
may hold such inquiry as it thinks fit for such purpose. 

8d, (1) Por the purpose of an inquiry under section 

tnMMgfMim to Ihe Court may depute, or issue a 
commission to, any suitable person to 
make such local or other investigation 

may be necessary and to report thereon to the Court. 
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in fact, already diplomatic, and that the deepest interest of the 
Dominions was to be kept in touch with foreign affairs. But 
his view then was premature and evoked no serious considera- 
tion. The Conference, however, on the motion of Sir W. Laurier , 
agreed, as already noted, to recommend further efforts to secure 
the right of the separate withdrawal of the Dominions from 
general treaties by which they were bound, on the score that 
most favoured nation clauses had compelled Canada to extend 
to Argentina, Austria-Hungary, Bohvia, Colombia, Denmark, 
Norway, Russia, Spain, Sweden, Switzerland, and Venezuela 
the concessions made under her treaties as to France. But no 
suggestion was made to effect any change in treaty procedure 
generally. 

It was further agreed that the Committee of Imperial De- 
fence should be used as a means of keeping the Dominions in 
touch with wider aspects of defence, and that when matters 
which interested the Dominions were under discussion at that 
Committee, steps should be taken to secure the attendance of 
Dominion representatives, while in each Dominion a Defence 
Committee should be set up, which it was contemplated would 
co-operate with the Imperial Defence Committee in devising 
homogeneous schemes of defence. In Canada, the election of 
1911 saw the utter defeat of the Liberals, and when Mr. Borden, 
the new Prime Minister, came to the United Kingdom in 1912, 
it was necessary to explain to him the whole aspect of foreign 
politics on the lines adopted in the case of the Prime Ministers 
in 1911.^ Mr. Borden then homologated the idea of the pro- 
posed use of the Committee, and found no difficulty in holding 
that a member of the Dominion Cabinet could easily spend 
some months yearly in England in order to take part in Com- 
mittee meetings. He desired also that such a minister or other 
members of the Cabinet might, when in London, be given in 
confidence full information on foreign affairs and Imperial 
policy. To this no exception was taken ; indeed on 15 March 
1910 Lord Crewe had suggested that the Dominions should take 
a greater interest in Imperial problems and diplomacy, and had 
urged co-operation and common action in all these matters. It 
was, of course, made clear that the Imperial Cabinet must decide 
all questions of policy, and that the Committee must be merely 
^ Keith, Imperial Unity and the Dominions^ pp. 322 ff. 
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party to the suit at whose instafice the inquiry has been 
undertaken, and^ if any amount exceeding the proper 
amount of fee has been paid shall refund the excess 
amount so paid. 

COMMENTARY. 

Sections 9 and 10 are repealed and in their place, Sections 8 A to 
8F are enacted. The new sections are more comprehensive and 
indicate the procedure to be followed in the matter of ascertainment 
of proper court-fee and collection thereof more minutely, than Ss. 9 
and 10 of the main Act, thus making the Act a self-contained enact- 
ment and obviating the necessity of having recourse to the provisions 
of the Code for any purpose relating to payment of court fees. The 
important changes introduced are 

1. In every suit or appeal, a finding shall be recorded as to the 
sufficiency of court-fee as soon as may be after the registration of 
plaint or memorandum of appeal and in every case before the 
judgment is delivered. This ensures the question being considered 
by the presiding officer in every case, whether the party takes 
objection or not. 

2. If the court finds the court-fee paid as . insufficient, it shall 
fix a date for the payment of the deficit court-fee and shall not 
proceed with the suit or appeal until the deficiency is made good. 
If the deficit court-fee is not paid within that date, the suit or appeal 
shall be dismissed. S. 10 (2) of the main Act which confers a similar 
power on courts is not of so wide' a scope, applying only to under- 
estimation of market-value and net profits in suits, though O. 7, R. 11 
C. P. C. would enable the court to deal with all cases of non-payment 
of proper court-fee in suits and to reject a suit if proper court-fee is 
not paid within the time granted by court. An important innovation 
introduced is that enabling the court to go on with the suit or appeal 
if the plaintiff or appellant furnishes proper security for payment of 
deficit court-fee found due. In big suits, where a large sum of money 
may be payable as court-fee, this would enable a party to go oh 
with his suit or appeal, even if he could not find immediate money. 

3. The power of the court to revise the valuation given by the 

plaintiff or appellant and to determine the correct valuation is placed 
beyond doubt. By the insertion of the words “subject to the 
provisions of section 8C ” in s. 7 cl. (iv), this power can be exercised 
even with regard to suits where an arbitrary valuation has been- 
allowed till now. Even prior to the enactment of s, 8C, the Calcutta 
High Court was of opinion that Courts had power to revise the plaintiffis 
valuation in a suit falling under cl. iv by virtue of O. 7, rr. 10 and 11, 
C. P. Code, but in the absence of rules framed under s. 9 of the 
Suits Valuation Act, it would have no standard to fix the value. See 
51 796 (F. B.) This position is not altered by the amendment* 
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could not acquiesce indefinitely in a lower status than minor 
powers in or out of Europe. It was, of course, obvious that 
there must be unanimity in the Empire on matters of peace or 
war, such as rules as to belligerency, but it was thought that 
unanimity would in the long run be as easy to obtain if the 
Dominions were formally represented as it they were kept in 
a position of tutelage. But it was recognized that it was, if 
not necessary, at least legitimate to wait for any proposal to 
this effect from the Dominions, and, as the Dominions then 
were one and all intent on the policy of concentration on 
domestic issues, no action was taken, and the outbreak of war 
brought new issues into operation. Canada, however, on the 
death of Lord Strathcona, its venerable High Commissioner, by 
appointing a minister to perform his duties for the time being, 
took the first step towards adopting the pohcy of having a resident 
minister in the United Kingdom under the new scheme.^ 

§ 6. The Great War and the Status of the Dominions 

Under existing conditions the Dominions had no responsi- 
bility whatever for the diplomacy which led up to the Great 
War, and they were involved in hostilities within a few days 
after the urgency of the crisis had become obvious to the 
Governments from the press.^ It was fortunate in the extreme 
that the necessity of vindicating Belgium so appealed to the 
Dominions that assurances of support in any necessary measures 
were forthcoming at once, and that spontaneous offers of aid 
flowed in the moment it was seen that a struggle was inevitable. 
The Dominions had, under the constitutional law of the Empire, 

department at least did not fully realize the momentous character of the 
change, which was adopted much more readily than any other important 
reform in Imperial relations known to me, and whoUy on Lnperial initiative. 

^ Sir Charles Tupper, indeed, by retaining for a time the Ministry of Railways 
while acting as High Commissioner, combined Cabinet membership and repre- 
sentation of Dominion interests in London, but Sir W. Laurier’s Government 
made the High Commissionership essentially non-political. 

2 Keith, War Government of the Dominions, chaps, ii and iii. Lord Haldane’s 
unexplained failure to warn the Dominions and their people of the dangers of 
the situation, and Sir E. Grey’s failure to consult even South Africa as to his 
proposed treaty with Germany in 1913-14, are properly open to censure ; cf. 
Egerton, Brit. Col. Policy in the XXth Century, pp. 120 ff . ; Keith, The Belgian 
Congo, p. 168. 
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3. The court can act only in the case of suits falling under s. 7 
paragraphs (v) and (vi) when it thinks the value or nett profits have 
been wrongly mentioned. It does not apparently apply to a case for 
example a suit falling under para IV- A of s. 7, where also the market- 
value has to be computed. 

Is the section necessary ? — As observed already the scheme 
of valuation under the Act for the computation of the court-fee is either 
an ad valorem one or a fixed one. If it is to be on an ad valorem 
basis then the value is either the market-value, or a value put, by the 
olaintifF.as he chooses, or one calculated at a multiple of nett profits or 
the amount of revenue. It is only in, cases where the Act directs 
the fee to be computed on the market- value or the nett profits that the 
question of .determination of the market-value or profits cornes in. 
When such a question arises a court could decide it as it would any ques- 
tion of fa-t. Order 26, r. 9 C. P. C. provides for the issue.of commission 
for local investigation. It is thereby enacted that in any suit in which 
the court decides a local investigation to be requisite or proper for the 
•purpose of elucidating any matter in dispute, or ,of ascertaining the 
market-value of any property, or the amount of any mesne profits or 
damages or annual nett profits^ the court may issue a commission to 
such person as it thinks fit directing him to make such investigation 
and to report thereon to the court etc.- It will be seen there is ample 
provision in the C. P. C. to enable it to issue a commission in proper 
cases, to mahe a local investigation about the market- value of property 
or nett profits. It is therefore a matter ^ for consideration -whether 
there is any necessity to specially empower a court to issue com- 
mii^ions and hedge the power with restrictions the necessity for 
which is not apparent. In the first place there is no need to have a 
separate section giving the power to court to issue commissions in view 
of the provision in the Code. Secondly the power given by s. 9 is 
inadequate as it does not cover all kinds of suits and does not relate 
to appeals. 

There are suits for instance that fall under s. 7 (iv-A.) (Madras 
amendment) for cancellation of a decree or document, or s. 7 (x) (d) for 
specific performance of an award, or Art. 17 (A) of Sch. II (Madras 
amendment) where the court-fee depends on the value for jurisdiction 
which in turn depends on the value of the property. In all these cases 
llie value of the property may have to be determined by the issue of a 
commission its local investigation. Again there are lands assessed 
r? cases where for stamping an appeal, it is impracti- 
rable to asce^m a«mrately what p 9 rtion of permanent revenue has 

assessed on the lands in dispute in a suit, the party should fur- 
nisli a memorandum giving an estimate of tiie market-value A 
^ Rangappan, 3 


A- .“ortgago suits for instance where 

^ api^ant seeks to include or exclude one -item of property from 
a»6 mcHTtgage decree the value of that item lia^. tq -be ^en into cq^ 
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and later Sir E. Kemp, maintained continuous touch with the 
Imperial Government. 

The creation of the Imperial War Cabinet of 1917-18, which 
will later be discussed, led to a participation of the Dominion 
Governments in the task of forming the diplomatic as well as 
the war policy of the Empire, and inevitably the advent of the 
armistice was followed by the transformation of the War 
Cabinet into the British Empire delegation to the Peace Con- 
ference. An unfortunate contretemps had occurred regarding 
the armistice terms ; they were accepted without troubling to 
consult Mr. Hughes, who was then in London, no reason being 
available even to throw a semblance of excuse over the neglect, 
though in point of fact the omission was hardly productive of 
serious inconvenience. Sir R. Borden then took the lead in 
demanding on 29 October 1918 the formal representation of 
Canada at the Conference,^ and in this demand he had the 
warm support of Mr. Hughes, though not of the Commonwealth 
Cabinet, which was in eflEect overruled by its imperious head, 
and of General Smuts, Mr. Massey being decidedly cold. The 
British Government demurred for a time, but Sir R. Borden 
pressed the matter on 4 December, and the objections of the 
Allied Powers were at last overcome. The objections were, in 
point of fact, absurd ; Canada, Australia, New Zealand, and 
the Union had done infinitely more to support the Allied cause 
than any of the Powers assembled, except the Great Powers 
themselves, and the idea that they must be content with panel 
representation on the British delegation of five arranged for in 
advance by the Supreme War Council, consisting of the Prime 
Minister and one minister of each of the Western Allies, con- 
stituted in February 1918, was manifestly absurd. In the final 
arrangement, while the panel system remained available for the 
British Empire, now recognized for the first time as a con- 
tracting party eo nomine, the Canadian, Australian, South 
African, and Indian Governments were allowed two repre- 
sentatives apiece and New Zealand one, with the same right 
of appearance and audience as the minor Powers. One con- 
cession was made to foreign objections ; if there were any 

^ Separate representation based on the precedents of the Radiotelegraphic 
and Safety of Life at Sea Conferences of 1912 and 1913-14 was strongly 
suggested by the writer in 1916 ; see Canadian Law Times, xxxvi. 856. 
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Finding of court of first instance. — Where a MimsiS’ has 
held that the valne of the property was within his jurisdiction, the sub- 
ordinate judge cannot hold that the former had no jurisdiction to hold 
so. IsSian Chandra Mookerjee v. Lokanath Roy, 14 W. R. 451. 

Section 28 of the Act, and O. Vll. r. 1 1 C. P. C. — Sections 
9, 10 and 11 are not in conflict with s. 28 of the Act or the provisions 
of O. VII, r. 11 C. P. C. Section 28 is of universal application and 
wider in scope than ss. 9 and 10. Cases coming under s. 28 of the Act 
would arise only where through inadvertence or mistake of the court, 
a pkunt which was subsequently discovered as insoGBciently stamped 
was received, filed or useA Balakaran v. Govindnath, 19 A. 129. 

10- (i) If in the result of any such investigation 
the Court finds that the nett profits 
Procedure where iTiarket-value have or has been 
n^^^ofitTor^martet! wrongly estimated, the Court, if the 
wrongly esu- estimation has been excessive, may in 

’ its discretion refund the excess paid as 

such fee : but, if the estimation has 
been insufficient, the Court shall 
require the plaintiff to pay so much 
additional fee as would have been 
payable had the said market-value or 
nett profits been rightly estimated. 

(ii) In such case the suit shall be stayed until the 
additional fee is paid. If the additional 
fee is not paid within such time as 
the Court shall fix, the suit shall be 
dismissed. 

Local Amendment. — The following clause has been subsdtu- 
sd for clause (»} in Assam by Assam Act III of 1932. 

((it) In such case — 

(а) the suit shall be stayed until the additional 

fee is paid and if the additional fee 
is not paid within such time as the 
Court shall fix, the suit shall be 
dismissed j and whether the addi- 
tional fee is or is not paid, 

(б) the Court may, if it is of opinion that the 

estimation has been grossly insuffi- 
cient, further order that the expenses 
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Dominions beyond the Seas, Emperor of India, there signed 
Mr. Lloyd George and four British representatives, while the 
Dominion delegates signed for the Dominions concerned as 
representatives of the Crown. The same form was adopted in 
the peace treaties with Austria, Bulgaria, Hungary, and 
Turkey, and in the treaties with the newly extended States of 
Czecho-Slovakia, Greece, Poland, Rumania, and the Serb- 
Croat-Slovene State, in the conventions regarding Italian re- 
paration payments, the cost of hberatmg former Austro- 
Hungarian territories, the trade in arms and ammunition, the 
liquor traffic, and the revision of the Berlin Act. A distinction, 
however, was made in the case of the Anglo-French convention 
of 28 June 1919 for the defence of France against German 
aggression, which was to become operative only if a similar 
convention entered into by the United States with France 
became operative. That was signed for the Bang by two 
British ministers only, but by Article V it was expressly pro- 
vided that * the present treaty shall impose no obligation on 
any of the Dominions of the British Empire unless and until it 
is approved by the Parliament of the Dominion concerned \ 
This was due to the difficulty of the Dominion Premiers pledg- 
ing themselves to the immediate and effective aid required by 
the terms of the Convention. But even in the other cases the 
essential unity of the Empire was preserved by the fact that 
not only did the Dominion signatures appear under the head 
of the British Empire, but the full powers to sign w’ere issued 
by the King on the advice of the Imperial Government through 
the Secretary of State for Foreign Affairs, though of course at 
the request of the Dominion Government. The formal request 
for the issue of full powers was made by Canada in an Order in 
Council of 10 April 1919, the general procedure having been 
agreed on by the Dominion representatives in a memorandum 
of 12 March 1919. Sir R. Borden seems to suggest that as the 
full powers bear no counter-signature they may be deemed to 
rest on the Order in Council, but, of course, this is an utterly 
untenable view. FuU powers cannot be issued save under a 
warrant which must be signed by the King and countersigned 
by the Secretary of State for Foreign Affairs as authority for the 
affixing of the Great Seal, and the Great Seal could clearly not 
be affixed save on Imperial authority. The same observation 
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observed the current view is that the power under O. 7, r. 11 is 
equally unrestricted. It may be noticed that O. 7, r. 11 states that in 
case the deficit court-fee is not paid the plaint shall be rejected. 
Where as the result of an enquiry under s. 9 the court orders 
additional court-fee to be paid within a time and the plaintiflF fails to 
do so the plaint is not to be rejected under O. 7, r. 11 but the suit 
itself should be dismissed under this section. Walli Amanji v. 
Mtihmad Adam^ 26 I. C. 746. 

Clause 2 of the section. — ^The word ‘ suit ’ includes an appeal. 
Dyal Singh v. Ram Radha, 15 I. C. 463. But See Balkaran v. 
Govinda, 12 All. 129. 

Jurisdiction. — The question of court-fee should be determined 
at the earliest possible moment. Hitendra v. Rameshwar^ 62 I. C. 
43 ; Walciti Ram v. Gopi, 152 L C. 799-1935 Lah. 75. 

The court can dismiss a suit under this section only where it 
has got the jurisdiction to try the suit ; otherwise the court is bound 
to return the plaint under O. 7, r. 10 C. P. C. for presentation to 
the proper court which will give credit to the court-fee already paid 
by the party. Ganesh v. Tatya Bharmappa, 5i B. 236= 1929 Bom. 
257 *=29 Bom. L. R. 280. See also 8 B. 313 and 35 Mad. 567. 

Procedure where deficit court-f ee is not paid as directed. 

1. Suit to be stayed until deEciency is made good. Tajammal v. 
Nawabdoad Khan, 3 I. C. 830. 

2. Where there is still a non-compliance of the order of the 
court, the court has a right to enlarge the time for payment. Dwaraka 
Nath V. Ketkara Nath, 2 1. C. 1 ; Chuni Lai v. Ajudhia Prasad, 19 
A. 240 ; Bhagwandas v. Haji Abu, 16 B. 263 ; Rai Kesori v. Madan 
Mohan, 31 C. 75. See also s. 148 C. P. C. 

3. Where the court-fee is still not paid, then the court is bound 
to dismiss the suit ; for the section is mandatory. Bidhubushan v. 
Kdachand, 196 I. C. 335 “ 1927 Cal. 775. It should not reject the 
plaint but only dismiss the suit. Brij Krishna Dass v. Murali Rai, 
56 I. C. 316. 

Effect of dismirsal under the section.—A dismissal has 
the same effect as rejection under O. 7, r. 11 C. P. C. Balkaran v. 
Govinda, 12 A. 129. The result of the rejection of a plaint under 
O. 7, r. 11 is found in r. 13 where it is provided that the rejection shall 
not of its own force preclude the plaintiff from presenting a fresh plaint 
in respect of the same cause of action. Dismissal of a suit under this 
section cannot operate as res judicata, Mahomed Salim v. Hainan 
Bibi, 8 A. 232. 

Abandonment of claim. — Where the plaintiff abandons a 
portion of the claim at the initial stage of the litigation instead of 
complying with an order for the payment of deficit court fee the court 
'^lould not dismiss the entire claim under this section. Ramprasad v. 
BMnan, ZJ A. 151. 
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since been variously estimated, nor in fact is it possible with 
any confidence to say what has been the effect. The Liberal 
party in Canada, then in opposition, was specially contemp- 
tuous of the value of the new status, which was, in their view, 
absurd to predicate of a Dominion which could not even alter 
its own constitution. Mr. Doherty, on the other hand, actually 
declared that the separate signature for the Dominions was 
essential, as the Imperial Government had lost the right to 
bind the Crown in any other way. The theory was obviously 
contradicted at once by the Anglo-French convention for the 
defence of France, and a large number of treaties renewing 
arbitration conventions, as well as the host of commercial and 
extradition treaties, have since been signed, for the whole Em- 
pire,^ by Imperial representatives alone. The most difficult 
point to be faced was Article X, which raised much anxiety in 
Canada from the point of view of the possibility of Canada 
being involved in responsibility for guarantees of European 
territory. Mr. Doherty pointed to Article V, which made it 
clear that, if Canada were asked to take any action, she would 
have to be invited to send a representative to the Council, and 
as decisions by the Council had to be unanimous, if she dis- 
sented, she could not be called upon to act in any way. He 
did not disclose what later came to fight, that Canada had 
vehemently objected to the whole system of Article X, urging 
that a guarantee of territorial arrangements which Canada had 
not settled was unfair, and should be left to the Powers in 
Europe who in fact settled the terms of peace. Mr. Doherty’s 
apologia in fact made nonsense of Article X. On 11 March 
1920 Mr. Rowell defended the League from the United States 
criticism on the score of six British votes by maintaining that 
it had been definitely understood that, if a dispute arose between 
any part of the Empire and a foreign country, and if the issue, 
not being suitable for arbitration or judicial settlement, were 
referred to the Assembly for investigation and report, the other 

(Ze droit iniernationdlt 1923, pp. 195-226 ; Baty, 41 C. L. T. 677-704 ; Harrison 
Moore, J. C. L. Tiii. 21-37 ; Allin, 10 Minn. Law Seo. 100-22 ; Lewis, 
B. Y. B. I. L., 1925, pp. 30 ff. 

^ These treaties all render their actual ap^cation to Dominions, Colonies, 
or mandated territories or protectorates facultative, i. e. they assume that 
a Dominion is exactly in the same international position as a Colony. 

3815.3 TT 
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profits or amount so decreed shall have been paid to the 
proper officer. 

Where the amount of mesne profits is left to be 
ascertained in the course of the execution of the decree, 
if the profits so ascertained exceed the profits claimed 
the furtlier execution of the decree shall be stayed until 
the difference between the fee actually paid and the fee 
which would have been payable had the suit comprised 
the whole of the profits so ascertained is paid. If the 
additional fee is not paid within such time as the Court 
shall fix, the suit shall be dismissed. 

Local Amendmeats. — Madras. — In place of para 2, the two 
following paragraphs have been substituted for Madras by s. 9, Madras 
Court- Fees Amendment Act V of 1922 : — 

Where a decree directs an inquiry as io mesne profits 
which have accrued on the property during a period prior 
to the institution of the suit, if the profits ascertained on 
such inquiry exceed the profits claimed, no final decree 
shall be passed till the di£erence between the fee actually 
paid, and the fee which would have been payable had the 
suit comprised the whole of the profits so ascertained, is 
paid. If the adiitioual fee is not paid within such time 
as the court shall fix, the claim for the excess shall be 
dismissed, unless the Court, for sufficient cause, extends 
the time for payment. 

Where a decree directs an enquiry as to mesne profits 
from the institution of the suit, and a final decree is passed 
in accordance with the result of such inquiry, the decree 
sffoll not be executed until such fee is paid as would have 
been payable on the amount claimed in execution if a 
separate suit had been instituted therefor. 

BengaL— The following section has been substituted for s. 11 
by Bengal Act VII of 1935. 

11. Where, in any suit for mesne profits or for 
land and mesne profits or for an 
<^<^(^ount, the fee which would have been 
aooauHts ' when payable if the suit had comprised the 
SZS whole of the relief to which the Court 

oatmed. finds the plaintiff to be entitled exceeds 

the fee actually paid, the Court shall 
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1924 with the League the treaty of 6 December 1921, as a pre- 
liminary to claiming League intervention, i£ necessary in view 
of the Irish boundary dispute, was repudiated by the Imperial 
Government on 27 November 1924,^ when it was stated that 

since the Covenant of the League of Nations has come into force, 
His Majesty’s Govermnent has consistently taken the view that 
neither it nor any conventions concluded under the auspices of the 
League are intended to govern the relations inier se of various parts 
of the British Commonwealth. His Majesty’s Government consider, 
therefore, that the terms of Article XVIII of the Covenant are not 
applicable to the article of the agreement of 6 December 1921. 

The claim is hard to substantiate,^ because the conclusion is 
prima facie not natural, and the fact that the Imperial Govern- 
ment was unable to adduce the formal consent of the rest of 
the Dominions to their view indicates that these Govermnents 
are not agreed as to the soundness of the British contention. 
Moreover, it is decidedly unfortunate that the conventions 
concluded under the aegis of the League expressly exclude in 
some cases the relations mfcr se of territories forming part of 
the same sovereign State, whether or not these territories are 
individually members of the League, as in Article 26 of the 
Convention on the Regime of Navigable Waterways of Inter- 
national Concern and similar treaties.® If the British principle 
were self-evident, it would not, it is arguable, have been neces- 
sary to insert such clauses ; but this argument may be met by 
the consideration of special precaution. Further, it may be 
contended that the reference in Article X to political indepen- 
dence excludes the Dominions and India as in any way referred 
to in that article, and a fortiori relieves them from any risk of 
being asked to act against the United Kingdom. The internal 
arrangements of the British Empire are, it may be held, covered 

1 See also Mr. Ghamb^lain, House of Conomoiis, 17 Dec. 1924 ; 17 Feb. 1926 
(as to the similar case of the Treaty of 1926). 

° The Free State dissented on 18 Deo. 1924 (L.N.T.S.zzvii). See further, § 9. 

3 Pari. Pap.f Cmd. 1993. Convention and Statute on Freedom of Transit, 
1921, Art. 16, Omd. 1092 ; Convention and Statute on the International 
Regime of Mantune Forts, 1923, Art. 23, Cmd. 2141. But there is no danse 
to this effect in the International Convention for the Suppression of the Traffic 
m Women and Children, 1921, Cmd. 1986. In the case of the Anus Traffic 
Convention of 1926 the non-applioability of its terms to parts of one Empire 
was asserted in discussion. 
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Of course this concession is invariably abused by plaintiflFs, due it 
is submitted to the interpretation by Courts of a plaintiffs right 
to value the claim as he chooses. O. VII, r.'2 para 2, C.P.C. provides 
that in a suit on unsettled accounts, the plaintiff shall state approxi- 
maiely the amount sued for. Do plaintiffs value their suit approxi- 
mately at all ? Cases are not uncommon whereto escape at least an initial 
payment of proper court-fee a ridiculously low value is advisedly put in 
and a nominal fee paid. At any rate in Madras, cases are not uncommon 
where the plaintiff values his claim at Ks. 4,000 and gets a decree for 
Rs. 40,000, the defendant appealing values his appeal at Rs. 100, saying 
that the defendant is not bound by the plaintiff’s valuation. This 
freedom is claimed even by the plaintiff-appellant to change his value 
at his own sweet will and pleasure, so that the law relating to court- 
fees chargeable in account suits and jurisdiction is in utmost confusion. 
There is no necessity to extend this concession to claims for mesne 
profits at all. The plaintiff comes forward with a specific allegation 
that he is entitled to a certain amount as the income from certain pro- 
perties. Why should he be permitted to enlarge his claim ? It is 
certainly not unfair to apply in such cases the rule that a plaintiff 
cannot get a decree beyond what he has claimed in the suit. 

In view of tbe'mandatory provision of s. 11, no direction for the 
payment of the additional court fee for the excess sum decreed need be 
embodied in the final decree. That section casts a duty on the 
executing court to collect the deficit court-fee when it finds that 
execution is sought for an amount over and above what was claimed 
in the plaint. Such fee if paid by the plaintiff decree-holder can be 
treated as costs relating to execution and the executing court has 
jurisdiction to pass any order regarding it. Lakshmanan Chettiar v. 
Chidambaram Chettiar^ 65 M, L. J. 526“ 145 I. C. 946 “1533 Mad. 
787. The section only furnishes one method for protecting the 
interest of the Crown, The proper procedure, if the appellate court 
after the hearing and consideration of the appeal comes to the 
conclusion that a larger amount is due to the appellant than wha# 
he has paid court-fees for, would be to post the case for orders and 
direct the appellant to pay additional court- fee and only then the 
judgment should be delivered and the decree allowed to be drawn up. 
litre Venkatanandatn, 56 Mad. 705“ 64 M. L. J. 122=141 I. C. 
602-1933 Mad. 330. 

Application of the section.— The section provides for three 
kinds of suits 

1. Suit for mesne profits pure and simple ; 

2. Suit for immoveable property coupled with a claim for 

mesne profits. 

3. Suit for an account, 

1^ casx^ where a claim is founded on unsettled accounts between 
or a m made for past mesne profits, the plaintiff, as 
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1924 with the League the treaty of 6 December 1921, as a pre- 
liminary to filftiming League intervention, if necessary in view 
of the Irish boundaay dispute, was repudiated by the Imperial 
Government on 27 November 1924,^ when it was stated that 

since the Covenant of the League of Nations has come into force, 
His Majesty’s Government has consistently taken the view that 
neither it nor any conventions concluded under the anspicaa of the 
League are intended to govern the relations vnier se of various parts 
of the British Commonwealth. His Majesty’s Gkivemment consider, 
thwefore, that the terms of Article XVIII of the Covenant are not 
applicable to the article of the agreement of 6 December 1921. 

The claim is hard to substantiate,® because the conclusion is 
prima facie not natural, and the fact that the Imperial Govern- 
ment was unable to adduce the formal consent of the rest of 
the Dominions to their view indicates that these Governments 
are not agreed as to the soundness of the British contention. 
Moreover, it is decidedly unfortunate that the conventions 
concluded under the aegis of the League expressly exclude in 
some cases the relations inter se of territories forming part of 
the same sovereign State, whether or not these territories are 
individually members of the League, as iu Article 25 of the 
Convention on the Regime of Navigable Waterways of Inter- 
national Concern and similar treaties.® If the British principle 
were self-evident, it would not, it is arguable, have been neces- 
sary to insert such clauses ; but this argument may be met by 
the consideration of special precaution. Further, it may be 
contended that the reference in Article X to poHtical indepen- 
dence excludes the Dominions and India as in any way referred 
to in that article, and a fortiori relieves them from any risk of 
being asked to act against the United Eiingdom. The internal 
arrangements of the British Empire are, it may be held, covered 

1 See also Mr. Gbamberlain, House of Commons, 17 Dec. 1924 ; 17 Peb. 1926 
(as to tbe similar case of the Treaiy of 1925). 

‘ ThePreeStatedissentedonlSDeo. 1924(L.NT.S.xzvii). See further, § 9. 

^ Pari. Pap.f Cmd. 1993. ConveQtiQn and Statute on Freedom of Transit, 
1921, Art. 15, Cmd. 1992 ; Convention smd Statute on the laternational 
Regime of M^time Ports, 1923, Art. 23, Cmd. 2141. But there is no clause 
to this effect m the Intemational Convention for the Suppression of the Traffic 
in Women and Children, 1921, Cmd. 1986. In the case of the Attyih Traffic 
Convention of 1926 the non-applicability of its terms to parts of one Empire 
was asserted in disoussicni. 
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a single suit was brought for mesne profits by itself. The procedure 
is embodied in O. 20 r. 12 C. P. C. which is as follows ; — 

(1) Where a suit is for the recovery of possession of immoveable 
property and for rent or mesne profits, the court may pass a decree — 

(ff) for the possession of the property, 

(b) for the rent or mesne profits which have accrued on the 

property during a period prior to the institution of the 
suit or directing an enquiry as to such rent or mesne 
profits, 

(c) directing an enquiry as to rent or mesne profits from the 

institution of the suit until, 

(f) the delivery of possession to the decree- holder, 

{it) the relinquishment of possession by the judgment-debtor 
with notice to the decree-holder through the court or 

{iii) the expiration of three years from the date of the decree 
whichever event first occurs. 

(2) Where an enquiry is directed under clause (&) or clause (c) a 
final decree in respect of the rent or mesne profits shall be passed in 
accordance with the result of such inquiry. 

Accordingly where past mesne profits are claimed, the court can 
straightaway pass a decree for same, or direct an inquiry for its 
determination. In cases where future mesne profits are claimed, the 
court will have to direct a similar inquiry for its determination. In 
either case, where such an inquiry is to be held, the court should pass 
a preliminary decree, and, on the ascertainment of the mesne profits, 
pass a final decree in accordance with the result of such inquiry. In 
no case, as the law now stands, could the mesne profits be directed to 
be ascertained in execution proceedings. Under the present Code, the 
court can determine past and future mesne profits in the suit itself 
and make a decree called a final decree for the mesne profits capable 
of execution. The first paragraph of this section would apply to such 
a decree also. Ram Golam Sahu v. Chintamani Singh, 5 Pat. 361 ** 
1926 Pat 218 F. B. 

The law requires the plaintiff in a claim for mesne profits to 
assess the amount of mesne profits and to pay court-fee on that 
amount. When on a subsequent enquiry an assessment of mesne profits 
is made if any further court-fee is payable it has to be paid. On 
payment of the court- fees regular decrees come into existence. Collector 
of Etowah V. Bindraban, 1931 All. 538. 

Procedure f« the collection of the additional fee.— The 

Bchetne of the section is to differentiate cases where there is a decree 
already passed for mesne profits which is found to exceed the claim, 
and t^ case where the mesne profits are left to be ascertained in 
execution proceeihnffs, and the inquiry shows that the profits so 
ascertained exceed the profits claimed. The latter is provided for in 
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oussions, and divergences of viewhave been far from rare. Thus 
at the very outset of the Assembly meetings Canada manifested 
her independence by pressing for the recognition of Armenia as 
a member of the League, and very effectively focussed Dominion 
opinion against the suggestion that it was the function of the 
League to deal with such things as the due distribution of raw 
materials among members of the organization. The British 
delegate to the Council had committed himself to willingness 
that the matter should be investigated, but Canada made it 
perfectly clear that in all matters affecting her resources the 
only voice to decide must be her own. In the following Assem- 
bly it was South Africa which promoted most energetically the 
movement to secure admittance to the League for Albania, 
despite her uncertain frontiers and dubious internal stability, 
and this view ultimately prevailed over the British dubiety aa 
to the wisdom of action. Australia again declined to agree 
formally to the Austrian admission to the League, on the score 
that, if Germany were later admitted, Austria would certainly 
support her claim for a colonial mandate, and Australia was 
unwilling even to contemplate Germany restored to such a 
possession. In 1922 it fell to the turn of New Zealand to assert 
in no uncertain terms her complete responsibility for the work- 
ing of the mandate for Samoa. But the most important point 
was Canada’s attitude to Article X, which she endeavoured from 
the first to have erased. As it was clear that its omission would 
never be approved by the Assembly, at the Assembly of 1923 
she obtained an all but unanimous resolution in favour of an 
interpretation of the article, under which it was to be recognized 
by the Council, if it recommended military action under Article X, 
that it should take account of 

the geographical situation and special conditions of each State. It 
is the business and constitutional pow^ of each member to judge as 
to its obligation to maintain the independence and integrity of the 
territory of members, and in what measure the said member is obliged 
to assure an execution of this obligation by the employment of its 
militaiy forces. Nevertheless, a recommendation given by the 
Council will be considered as of the highest importance, and will be 
taken into consideration by all members of the League, with a deshe 
to execute their engagements in good faith. 

It must be added that, in addition to the negative voice of 
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tion proceedings has been directed. Fulchand v. Bai Ichha, 12 B. 981. 
In Kewal Krishenv. Sookhani, 24 C, 173, their Lordships of the Cal, 
cutta High Court comment as follows on the meaning of the expression 
** the suit shall be dismissed.” “ It seems clear that those words are 
intended to have a different signification from the words used in the 
former part of the section. . . . It is contended that inasmuch 

as the suit had been already decreed, certainly so far as the possession 
of the property is concerned, it cannot have been intended that the 
words ‘ the suit shall be dismissed ’ should mean that the entire suit 
shall be dismissed. It is argued that the proper meaning to be put on 
these words is merely that the application for execution shall be 
dismissed, leaving it open to the decree-holder to make a fresh 
application. We are of opinion that this is not the correct construction, 
having regard to the wording of s. 10. According to that section, 
when an insufficient court-fee has been paid upon a plaint, the 
court shall require the plaintiff to pay so much additional fee as 
would have been payable and the trial of the suit shall be stayed until 
the additional fee is paid. If the additional fee is not paid within 
such time as the court shall fix, the suit shall be dismissed and 
by analogy we are of opinion that the meaning of s. 11 is that in case 
the additional fee required in respect of the excess mesne profits is not 
paid, execution of the decree shall be stayed until it is paid, and if it 
is not paid within the time fixed by the court, then the stiit that t$ to 
say, the claim for those mesne profits shall be dismissed. . . . The 
word ‘ .suit ’ can fairly be construed as the suit or claim in respect of 
the mesne profits in respect of which the court fee payable has not 
been paid within the time fixed by the court.” The word “suit” 
occurs in four places in the section, twice in the first paragraph and 
twice in the second paragraph. The word means the entire suit in all 
places but the last where alone it has to be construed differently, 
forming an exception to the ordinary rule of interpretation of statutes, 
that the same expression should not be given different meanings in 
the same section. Whatever that may be, if we have to give such a 
construction as would not lead to an absurdity, the word ‘ suit * has to 
be construed as the claim in respect of mesne profits about which an 
inquiry was directed to be held in execution proceedings, as permis- 
sible under the Code of 1882. Of course, if the court-fee payable in 
respect of such mesne profits was not paid, the court could enforce 
the penal clause by dismissing that claim ; and for the reasons already 
stated this penal provision cannot be enforced by courts now. 

Madras Amendmant. — For psiragraph 2 of the original section, 
two paragraphs have been substituted by the Madras Amendment Act; 
That purports to apply only to cases where an inquiry into mesne 
IMTofits is directed. Paragraph 1 of the Amendment deals with past 
mesne profits and paragraph 2 with future mesne profits. The 
amendment provides a penalty for non-payment of the fee within the 
time fixed by court. If default is committed and not condoned by court 
claim for the excess ” shall be dismissed. This nrovision. 
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has a judge on the Court, the other party is entitled to a like 
privilege, become operative because there was a British judge ? 
The mere fact that Canada or a Dominion might be asked to go 
before the Court shows that in a sense they have international 
obligations, as is assumed in Article 1 of the Covenant. On the 
other hand, could one Dominion demand that another should 
accept arbitration by the Permanent Court on some matter of 
difference ? Or would such a dispute be ruled as not of an 
international character, as is held by the British Government 1 
It is at least clear that it would be very far from satisfactory 
that parts of the Empire should try to ffght out quarrels before 
a Court which is not interested in the Empire as such. 

The Dominions and India have also found congenial oppor- 
tunity of toffuence on the Labour Organization under the 
League Covenant as developed In Part XII of the treaty of 
peace with Germany. The organization, though its expenses 
are found by the League, is not a mere agency, but has a dis- 
tinctive character and form. In addition to a government body 
fixed originally at 24 members, 12 governmental, 8 representing 
the chief industrial States and 4 elected by the other States, 
and 12 representing employers and employees, there is the 
Conference at which each member is represented by 2 govern- 
mental representatives and 2 chosen in consultation with em- 
ployers and employees. The results of the deliberations of the 
Convention take the form either of draft Conventions or Recom- 
mendations,^ a two-thirds majority being required in each case, 
and, when such a convention or recommendation is agreed on, 
the members are under obligation to bring the proposal before 
their legislative authorities. If approved by these authorities, 
conventions must be ratihed and then registered by the League 
Secretariat, when they become binding, and, if violated, may 
be the ground of reference to a Commission of Inquiry or to 
the Permanent Coiu:t of International Justice, with the result 
of the members being authorized to impose commercial penal- 
ties on a defiant power. Canada has taken an especially in- 
terested part in the proceedings of the organization.^ In 1919 

1 See Pari. Pap., Cmd. 1174, 1612, 1830, 1866, 2061, 2190, 2292, 2326, 2636. 

‘ Yet Canada has praotioaUy no legidative power on the issues and has only 
been able to deal with merohant ehipping ; of. Part IV, chap, i, § 8. See o. 12 
of 1924 corresponding to the Imperial Act, 16 & 16 Geo. V, c. 
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suit, only so much of the claim as has not been so decreed shall be 
dismissed and not the entire claim. The second exception is found in 
the Proviso, where it is laid down that where the additional fee is 
payable in respect of a portion of the claim which can be relinquished, 
that portion alone should be dismissed. With reference to cases 
forming exception 1, it is submitted it is not quite clear what cases are 
saved thereby from total dismissal. The proviso provides that where 
the claim for which additional stamp is payable is detachable from the 
original claim, that additional claim only shall be dismissed. And in 
every one of the three classes of suits, covered by this section, the 
additional claim cannot but be detachable. Therefore when such 
additional claim is so detachable, a decree can be passed by the Court 
only for the original claim. Under these circumstances the necessity 
for safeguarding “ the decree already passed ” from being vacated does 
not seem clear. 

Future mesne profits. — This means mesne profits accruing 
after the institution of the suit. Under Order 20 Rule 12 (c) C. P. C. 
this could not be decreed forthwith as in the case of past mesne 
profits and the court has to direct an enquiry for its determination 
After its ascertainment, a final decree will have to be passed. Section 
11, it has been held by the Bombay High Court, does not apply to 
future mesne profits. InRamakrishna v. Bhima Bat, 15 B. 416, the 
plaintiff prayed for mesne profits only from the institution of the suit 
till the property in question was restored to him and the decree 
awarded him those profits and directed that they should be deter- 
mined in execution. After the property was restored to the plaintiff 
he applied in execution of the decree to have the amount of mesne 
profits determined which being done the question arose as to whether 
the plaintiff could proceed to further execute his decree without paying 
court-fee on the amount so awarded in execution. It was held 
that no court-fee was required and that s. 11 of the Court- 
Fees Act applies to a claim for mesne profits for which an 
amount can be and has been claimed by the plaintiff and in respect 
of which some fee has been actually paid. But there is a difference 
of opinion on this question as to whether court-fee is payable 
on future mesne profits. The decision in 15 B. 416 has not been 
followed by the Calcutta High Court, which held in Dwarka Nath 
Biswas V. Devendra Nath, 33 C. 1 232, that where a plaintiff 
asked for future profits and paid court-fees on the amount claimed 
as past mesne profits only, the provisions of s. 11 were applica- 
ble in respect of the whole suit. This was referred to with 
approval in the Full Bench decision of the same Court in Ijjatulla 
V. Ohandta Mohan, 34 C. 954. In that case the question was 
as to the forum of appeal by the defendant in a case where the 
value of suit was over Rs. 5,000, if the future mesne profits decreed 
were included. The plaintiff had already been called upon to 

court-fee on that amount and he had paid it on which the decree 
^ signed and sealed. The court held that the future mesne profits 
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in vain against the opposition of the British Empire, that 
immigration should he a matter to be dealt with by the League. 
Moreover, Article 10 of the protocol gave a valuable privilege 
to the power which, defeated by a decision that the matter was 
one of domestic concern, nevertheless submitted the matter to 
the Council or the Assembly. It could not then be held auto- 
matically to be an aggressor, if it violated such a decision by 
taking up arms. Thus, it was felt in the Dominions,^ in the 
very kind of war which most affected them, they might find 
themselves unable to claim that the enemy was an aggressor 
under the terms of the League Covenant. A further difficulty 
was felt in some quarters : would the result of the protocol be 
to force parts of the British Empire to act against other parts ^ 
The uncertainty of the application to the parts of the Empire 
inter se of the terms of the Covenant was aggravated by the 
attempt to make these terms more effective in the protocol. 

A definite effort was made in Eebruary 1926 in the Eree State 
Parliament to define more precisely the nature of the relation 
of the Free State to the Empire and the League of Nations.^ 
The cause of offending was the rash action of a member of the 
British delegation to the League Assembly of 1925 in speaking 
on the subject of compulsory arbitration, when he said : 

The British Empire at the present moment was a vary peculiar and 
composite political unit. It did not consist of one Government alone ; 
it consisted of a partnership of six nations standing on a footing of 
equality. In a matter which affected the vital interests not only 
of Great Britain hut of any one of these six partners, there had to he 
solidarity of action. In a matter which affected either the vital 
interests, the independence, or honour of any one of the six nations 
there must of necessity be unity of action. 

This wa.s clearly a most improper pronouncement, affecting as 
it did to negative the independence in League matters of the 
several members of the League included within the Empire, 

^ See New Zealand Goveramrait Memo., 6 Jon. 1926 (Pari. Pap., Cmd. 2458, 
p. 15) ; Australian GoTenunent, 6 March 1925 (ibid., p. 21). A difierent but 
not plausible view is taken by Baker, The Geneva Protocol (1925) ; for conjec- 
tures on the meaning of ‘ domestic jurisdiction ’ in Art. 15 of the League 
Ckivenant, see B. T. B, I. L., 1926, pp. 8-19. For Mr. Latham’s view of the 
protocol and of Art. 16 of the Covenant, see his speech in the Australian House 
of Bepresentatives, 11 Sept. 1026, when he shows the insecurity of the existing 
protection. ^ Mr. Johnson, B&ii Biieann, 5 Feb. 1926. 
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reference to possession of immoveable property irrespective of the 
question whether court-fees has or has not been paid on the future 
mesne profits decreed to him by the same decree. Ramalinga 
Sethupathi Amhalam v, Atidiappa Ambalam, 54 M. 980 =*61 M. L. J, 
424=1931 Mad. 717. 

In the section as amended recently in Bengal, there is no 
mention of future mesne profits and it is not clear whether the position 
that court-fee is leviable on future mesne profits as enunciated in the 
decisions in 33 C. 1232 and 34 C. 954 remains unchanged. 

Levy of court-fee on future mesne profits.--The court has 
no jurisdiction to require the plaintiff to pay additional court-fee upon 
his claim for future mesne profits as a condition for proceeding with 
the, investigation of the claim and has no jurisdiction to dismiss the 
proceedings if the additional court-fee is not paid. Ram Golam Sahu 
V. Chintaman Singh, 5 Pat. 361 =*1926 Pat 218 F. B, Court- 
fee will become payable when mesne profits have been ascertained, 
Ibid\ Jagdip Sahay v. Khajuri Sahu, 108 1. C. 801. 

■Mesne profits, be it past or future, will have to be incorporated 
in-the final decree in any event; and there being nothing in O. 20 
r.- 12 C. P. C. that justifies the postponement of the passing of the 
final decree for non-payment of additional court-fee, a final decree is a 
matter of- course after an enquiry. But see 1931 All, 538 cited supra. 
1?he decision in Swaminatha v. Muthuswami, 20 M. L, J, 98 is no 
longer good law having been pronounced before the Madras Amendment 
of clause 2 of the section, 

.. Computation of fees. — In the case of past mesne profits where 
the claim turns out. to be less than the amount found due, the fee 
payable is the difference between the fee actually paid and the fee 
which would have been payable had the suit comprised the whole of 
the profits, whether paragraph 1 or 2 of the section applies. But 
there is a difference regarding the computation of fees on 
future mesne profits, as per. the Madras amendment. Paragraph 
3 of the section as amended is to the effect that where the 
decree directs an inquiry .as to future mesne profits, the fee 
payable is the amount that would have been payable on the amount 
claimed in execution if a separate suit had been instituted therefor. 
'This'method. of computation is calculated to increase the burden of 
the fee over what is provided for in the main Act. In effect, as per 
the Madras amendment, future mesne profits is treated as distinct 
subject and on the analogy of s. 17 an additional court-fee is levied on 
such claim,'. If, as per the unamended Act, the future mesne profits is 
clubbed with past mesne profits, and the fee is computed thereouj 
giving credit to the court-fee already paid, the amount that will be 
found payable by the decree-holder would in many cases be found less 
•than what he would have to. pay, if, according to the Madras amend- 
mmt, the fee is calculated on future mesne profits as a distinct entity 
such an ainount as would be payable by a plaintiff, if 
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in Victoria, the leader of the Opposition enunciated the desire to 
obtain recognition from the League or foreign powers generally 
of the right of the Dominions to remain neutral, suggesting that 
South Africa would support this view, and even thinking that the 
Commonwealth might do the same, which is patently absurd.^ 

§ 8 . Dominion Foreign Relations a^art from League Affairs 

Outside the actual sphere of League operations the Dominions 
remain essentially in their former status regarding foreign affairs . 
In no territory is this more emphatically asserted than in New 
Zealand, where any attempt to have direct diplomatic relations 
has been emphatically repudiated by successive Prime Ministers 
and by the Attorney-General and the Solicitor-General.^ In 
Canada, on the other hand, following the footsteps of Sir W. 
Laurier, Sir R. Borden ^ has spoken of the consular ofS.cers of 
the great powers in Canada as fulfilling diplomatic or semi- 
diplomatio functions. A further development of this idea was 
at once seen on the close of the war. There had long been 
current in Canada the idea that there should be a special diplo- 
matic representative of the Dominion at Washington. Mr. 
Blake in 1882, Sir R. Cartwright in 1889, and Mr. Mills in 1892, 
all stressed the importance of securing such special representa- 
tion, and Mr. D’Alton McCarthy proposed in the latter year the 
appointment of a representative of Canada on the staff of the 
Minister at Washington whose special duty would be to safe- 
guard Canadian interests ; but an amendment by the Govern- 
ment ^ suggesting prior discussion with the Imperial Govern- 
ment was carried, and, as has been noted, Sir W. Laurier in 
December 1909 held that Mr. Bryce’s services rendered any 
such appointment then needless, though he also regarded Con- 
suls as having attained semi-diplomatic status. In 1918, how- 
ever, by Order in Council under the YUar Measures Act a 

^ See further, Fort Vill, chap, lii, §§ 7, 8 ; Fart V, chap, z, § 4. 

^ See especially Sir John Sahuond, Nevo Zeahvd Officud Tear-Book^ 1926, 
pp. 781-3. 

^ Sir W. Launer, 7 Deo. 1910, 1910-11, p. 963 ; Sir R. Borden and 

Japanese Consul-Genial as to accession of Canada to die Anglo-Japanese 
Treaty of 3 Apr. 1911, D^., 1912-13, pp. 6968 fi, 7560; Canadian Cona. 
Studies, pp. 127 f. 

^ It in point of fact in 1887 inaugurated the practice of informal arrange- 
ments with United States ministeis ; cf. Skelton, Sir WUfnd Laurier, i. 373. 



THE COURT-FEES ACT 


^44 


tsEC. 


Memorandum of appeal against a final decree under O. 20i r. 12 
(2) C, P. C., in respect of subsequent mesne profits, should be 
stamped with ad valorem court-fee calculated on the amount of mesne 
profits in dispute. Pilla Balaram Naidu v. Pilla Sangam Naidu^ 
45 M. 280 = 69 I. C. 722*14 L. W. 730 = 42 M. L. J. 184. Where 
an appeal is preferred from a decree granting future mesne profits 
the fee payable on the memorandum of appeal is to be calculated as 
up to the date of appeal. In re Punya Nahako, See 50 M. 488. 

Interest — There is no provision in the Act under which a 
plaintiff can be called upon to pay court-fee on the interest which 
accrues after the institution of the suit. The holder of a mortgage 
decree wao has already paid court-fee on the amount due at the date 
of the suit can execute a decree for a higher amount on account of 
interest pefidente Ute without being liable to pay additional court- 
fee thereon. Thakan Chaudhuri v. Lachmi Narain, 152 I. C. 244 = 
15 Pat L, T. 548-1934 Pat. 571 (S. B.) In a suit on a mortgage 
a decree was passed by the lower court for an amount less than the 
amount claimed in the plaint. On appeal the High Court decreed the 
full claim with interest and the amount according to the High Court’s 
decree came to much in excess. It was held that there was no provi- 
sion in the Court- Fees Act under which a party may be called upon to 
pay additional court-fees upon the excess found due by the appellate 
court and the judgment having been passed, the office cannot refuse to 
draw up the decree in terms of the judgment. Debt Lai v. Koleshar 
Gir, 105 L C. 395-1928 Pat. 58. The section does not apply in the 
ca,se of interest that accrued on the decretal amount. Krishna Row v. 
Antcfji Virupaksha, 12 Bom. H. C, R. 227. There is no provision 
of law authorising the assessment of additional court-fee by reason of 
the accrual of interest pettdente Ute where the piaintiff appeals. But 
in an appeal by the defendant it may be otherwise. Sadhu Sarem v. 
Lala Braham dec Lai, 103 I. C. 592 - 1927 Pat. 230. 

Jilxisdiction. 

1, Suits.— In cases where it is open to the plaintiff to fix an 
approximate valuation of his suit as in the cases contemplated by this 
section, vfo,, suits for accounts, determination of mesne profits and so 
fortb^ the quest'on arises as to whether the court is competent to 

a decree which goes beyond the limit of its pecuniary jurisdiction. 
Qm th^ point there is a confiict of views between the several High 
Counts* One view is that the Court has jurisdiction to pass such a 
dacree in case it had such jurisdiction at its inception. This is the 
view in ALLAHABAD, MADRAS, BOMBAY and SIND. A 
contrary view is that a court though it had jurisdiction when the 
apfuroximate value given by the plaintifif was within it, it is incom- 
petent to paas a decree in case the amount to be decreed is beyond 
the Itait of its pecuniary jurisdiction. This is the view in 
CAVCUTTAa and PATNA follows suit as the latter is only a 
out of the jurisdicbioa of the CALCUTTA High 
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explained that the Minister would be duly accredited to the 
President by the King ; that his sphere of action would be 
conhned to afiairs relating exclusively to the Free State, on 
which he would form the ordinary — ^not the only—Kjhannel of 
communication. Matters which were of Imperial concern or 
affected other Dominions in the Commonwealth in common 
with the Irish Free State would continue to be handled by the 
Embassy. 

The arrangements proposed by His Majesty’s Government would 
not denote any departure from the principle of the diplomatic unity 
of the Empire. The Irish minister would be at all times in the 
closest touch with His Majesty’s Ambassador, and any question 
which may arise as to whether a matter comes within the category 
of those to be handled by the Irish minister or not would be settled 
by consultation between them. In mattm's fa lling within his sphere 
the Irish minister would not be subject to the control of His Majesty’s 
Ambassador, nor would His Majesty’s Ambassador be responsible 
for the Irish minister’s action. 

Naturally it was not proposed that the Irish Minister should 
represent the Empire in the absence of the Ambassador, and 
there seems to have been no suggestion that the Minister would 
be able to conclude treaties with the United States on any other 
than the usual conditions, the issue of full powers by the King, 
while ratification would be subject to His Majesty’s approval, 
in both oases the Imperial Government advising His Majesty, 
though of course the primary advice is that of the Free State. 
The actual experience of the Free State Minister does not seem 
to indicate that any special value attaches to such appoint- 
ments.^ Canada, however, is m a different position, and in 1926 
announced the appointment of Mr. Vincent Massey as Envoy 
Extraordinary and Mmister Plenipotentiary, and he visited 
England for discussion with His Majesty’s Government to 
arrange co-operation with His Majesty’s Ambassador. 

The essential unity of the diplomacy of the Empire was 
proved shortly after 1919, when the matter seemed dubious in 
view of the creation of the League, by the procedure followed at 

^ Of. Borden, 3 0cm. Bar Bemew, 518 ff. Lord Curzon doubted th.e whole 
proceeding, citing the adverse view of Messrs. Bruce and Massey at the 
Imperial Conference of 1923, hut Lord Haldane defended it in the Lords, 
25 June 1924. Of. AUin, 10 Minn. Law Bet?. 118 ff. 
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is a manifestly reasonable view to take of the matter that although a 
plaintiff is almost ex necessitate permitted at the initial stage to value 
his claim approximately and obtain in the end a decree for a higher 
sum than what he had expressly claimed, when he instituted the suit 
in a court of limited pecuniary jurisdiction he must by implication be 
taken to have restricted the highest for which he could possibly obtain 
a decree as the limit fixed by the legislature as the limit of the-pecur 
niary jurisdiction of the court. 

But the case of future mesne profits and the consequent increase 
in the value of the decree to the plaintiff stands on a different footing 
altogether. It has been held in Bidhyadar Manindra Nath, 53 Cal. 
14 F. B.=1925 Cal. 1076, that where a suit is brought for the recovery 
of possession of land, and mesne profits pendente life are either 
claimed or assessed at a sum beyond the pecuniary jurisdiction of 
the court, the court has still jurisdiction to fix such mesne profits and 
pass a decree for a sum beyond its pecuniary jurisdiction,. The 
value of such a suit for purposes of jurisdiction is the value *of the 
immoveable property plus mesne profits up to the date of the suit 
where such profits are claimed. If a suit is rightly entertained as 
within the jurisdiction of a court and a decree passed, its power to 
grant the proper and adequate relief is not aflFected by any event 
which increases the value of the relief during the pendency of the 
suit. The value of such a suit for the purposes of jurisdiction is the 
value of the immoveable property plus mesne profits up to the date of 
the suit. Mesne profits after the date of the suit do not form part 
of the cause of action on which the suit is brought, 

Patoa.— Of course the view of the Patna High Court only 
echoes that of the Calcutta High Court as has been more than once 
expre^ by their Lordships of the Patna High Court that as the 
jurisdiction of that Court was carved out of the jurisdiction of the 
Calcutta High Court, settled views of the latter court are usually 
followed by Patna. ' ' 

Allahabad.— In Madho Das v. Ramji Patall, 16 A. 286, it was 
held that the pecuniary jurisdiction of a civil court oh its original or 
appellate side is, ordinarily speaking, governed by the value stated by 
the plaintiflfin his plaint. And if a suit having regard to the valuation 
m the plaint, is within the jurisdiction, such jurisdiction is not ousted 
by the court finding that a decree for a sum exceeding the limit of its 
pecuniary jurisdiction should be given to the plaintiff. In Sudarshan 
Py'asad, 33 A. 97, it was held that where a suit as' filed is 
wathm the pecuniary jurisdiction of a court, the jurisdiction' of the 
Murt is not ousted by the subsequent discovery that a sum is in fact 
due to the plaintiff exceeding the pecuniary limits of the jurisdiction 

. 1 , Boi^ay High Court takes the same view as the 

Allsiiabad High Court, The mere fact that a decree for an amount 
^ceedsthej^uniary limit of the jurisdiction of the court passing 
ffot sufiScient to establish tha| it was beyond the jurisdiction and 



OHAP. v] TREATY RELATIONS AND FOREIGN POLICY 897 

came through the Foreign Office, and was not even treated as 
sufficiently of a League character to be sent direct.^ 

Apparent confirmation was for a time given to General Smuts’s 
views by the news of the conclusion of the treaty betwem 
Canada and the United States of 2 March 1923,^ regarding the 
halibut fisheries ofi their coasts. The Ga^e TimeSt a zealous 
propagandist of General Smuts’s views, hailed the episode as 
disposing entirely of the contentions of the writer as to Imperial 
unity, insisting that the Dominion Government had concluded 
the treaty of its own authority with the United States, for- 
bidding all British subjects to engage in the fisheries in the 
close season, and despite this fact declining to allow the British 
Ambassador to share in the signature of the treaty. The old 
idea of the Empire as body politic was gone, it consisted merely 
of separate States with one sovereign directly advised by the 
Mmistry in each State. It is perhaps significant of the degree 
of confidence felt in the validity of the argument that a reply 
to this attack pointing out that the facts had been entirely 
misapprehended, and that whoUy misleading conclusions had 
been drawn from them, was not inserted. The facts, of 
course, were completely other ; the treaty was negotiated by 
the Dominion Government through the Ambassador at Wash- 
ington with the full approval of the Imperial Government, and 
the only point which ever arose was whether the treaty con- 
cluded should be signed under the usual full powers issued by 
the King on Imperial advice by the Ambassador and a Canadian 
representative, or by the latter alone. The Canadian conten- 
tion, though doubtless it was not well understood in the United 
Kingdom or Canada, was perfectly simple. The convention 
clearly by its terms concerned Canada alone, and, if there 
had been a Canadian Minister at Washington as agreed on in 
principle in 1920, he alone would have signed it;. it therefore 
followed that it should be signed only by a Dominion repre- 
sentative. On the other hand, the United States Senate desired 
to add a rider to the treaty making it one applicable to the 
subjects of the King in general, in which case signature by the 
British Ambassador would have been normal in addition to 

^ Gf. EeiHi, CcmtiMiont AdmimOraiiont and Lam ofihe pp. 46 fi. ; 

J. O. L. V. 161 ff. ; Ctmadian Annual JSeriew, 1922, pp. 39-42. 

® Pari. Pap., Omd, 2377 ; Keifii, J. 0. L, ri. 135 f. ; vii. 200 f. 
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him on taking unsettled accounts he must state approximately the 
sued for« These ptovisions make it clear that the plaintifF 
has a right to value the relief he claims in suits for accounts which 
value can only be approximate as very often he may not be in a 
position to fix with any precision the amount which finally he may be 
entitled to. There is another class of suits, viz., those for recovery of 
mesne profits where also the plaintifF may not be in a position to 
know precisely what amount he is entitled to. In this case also the 
plaintiff is entitled to claim a certain amount approximately and is 
bound to pay court-fees on that amount in the first instance. In 
these two classes of suits the plaintifF can obtain a decree for more 
money than what he has approximately claimed in the plaint, and as 
the basis of assessment for court-fees is the amount which he claims, 
and in cases where he gets more than what he approximately claims, 
what he in fact gets, he is obliged to pay for the extra amount which 
he has obtained ; and this obligation is enforced by certain penalties 
{see s. 11 of the Court-Fees Act.) It is to be observed that the levy 
of the extra fee does not necessitate any amendment in the valuation 
of the suit and does not affect the validity of the adjudication. In ‘ 
certain cases, which after the change introduced in the new Code of 
Civil Procedure cannot now happen, the suit itself may be dismissed 
for non-payment of the extra court fee. In those classes of cases, it 
is :bviously inconvenient if not impossible, to change the value 
according to the actual amount found to be due, for the amount may 
be varied in appeal which again may be varied further in appeal till 
you reach a final adjudication in a court of last resort which may 
not be res iudicata on a retrial of the same matter in a court compe- 
tent to take cognizance of the suit according to that adjudication. Th^ 
court which has jurisdiction to try the original suit must then depend 
on the amount or value of the subject matter of the suit as fixed by 
the plaintiff and amidst the conflict of opinions on other matters 
there is none on this. The further question is, can the amount 
or value of the subject-matter change or be changed by the 
plaintiff, so as to affect {a) the jurisdiction of the trial court, (6) the 
power of the court to give relief in accordance with its adjudication 
even though the value of such reliefs exceed the pecuniary limits of 
its jurisdiction, (c) the forum of appeal. * * The value of the 
subject-matter of the suit must be its value at the institution of the 
suit (O. II, r. 3, clause 2) ; for instance in a suit for recovery of 
tyotwari land, the fact that Government increased the assessment 
during the pendency of the suit cannot change the value so as to 
affect the jurisdiction of the court. * * We are therefore of 
opinion that in every case when the court is seized of jurisdiction 
it cannot and does not lose it by any change in the value of the 
subject-matter of the suit after the institution of the suit or by the 
precise ascertainment of its value in cases which do not admit .of 
such ascertainment at the time of institution, except when the plaint 
allowed to be amended ; and that is not really an exception, ^ 
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cerned should take pains to ascertain whether any other Govern- 
ments were interest in the subject matter of the negotiation, 
in order that their interests might be secured. As regards other 
treaties proper, the Conference agreed that negotiations ought 
not to be undertaken by any Government without due con- 
sideration of the possible efiect of the negotiations on other 
parts, or the whole, of the Empire. If the interests of other 
parts appeared to be affected, then each of the Governments 
of these parts should be informed of the proposed negotiation, 
in order that it might express its views and, it the matter were 
important enough, arrange to be represented. If more Govern- 
ments than one were represented, they should follow the model 
of general International Conferences where there was a British 
Empire delegation, and freely discuss all points arising, while 
other parts of the Empire, not actually represented at the dis- 
cussions, should be kept mf ormed of the progress of negotiations. 

As regards signature of treaties, it was agreed that, when 
obligations were imposed on one part only of the Empire, the 
treaty should be signed by representatives of its Government 
acting under full powers, indicating the part of the Empire 
concerned, care being taken in the preamble and text of the 
treaty to make its application clear.^ Where obligations were 
imposed by a bilateral treaty on more than one part, it should 
be signed by one or more plenipotentiaries on behalf of all the 
parts concerned. In the case of general treaties negotiated at 
International Conferences the existing practice of signature for 
all the parts concerned should be adhered to, the British repre- 
sentatives signing generally, those for the Dominions and India 
each for his own Government. As regards ratification the 
existing practice was to continue, under which ratification is 
expressed in the case of a treaty afiecting one part of the 
Empire only at the request of that part, and in the case of 
treaties affecting more parte than one ratification is effected 
only after consultation between the Governments of the parte 
concerned. It was agreed to leave to each Government con- 
cerned the obligation of deciding whether it must have Parlia- 

^ The CanadiaiL treaty regarding the Pacific Halibut Fisheries was accord* 
ingly issued ex post f ado in Pari. Pap.^ Gmd. 2377, as a treaty between Canada 
and the United States. Canadian approval of the resolutions of 1923 was 
formally accorded by Farhament on 21 June 1926. 

S816.2 V 
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sum, to have his case tried by the court of the lowest jurisdiction and 
then to obtain a decree for a sum much in excess of the amount 
which the Legislature had fixed as the highest limit of the pecuniary 
jurisdiction of that court, and it would also lead to a further difficulty 
of deciding the forum of appeal againt such decisions. Gulah Sundari 
IM)Vs case has been followed and acted upon by the Calcutta High 
Court in Panchormn Teckadar v Kinu Haidar ^ 40 C. 56- 15 I.C. 252 ; 
Bvhetidra Kumar Chahravariki v. Poornachandra Bose, 43 C. 650 — 
8 L C. 34 ; Sarada Sundari Basu v. Akramanessa Khatun, 51 C. 
737 = 1924 Cal. 783 *=71 1. C. 747 and in Herigi Bai v. Jantshedji, 21 
I. C. 783 =*15 Bom. L. R. 1021, a bench of the Bombay High Court 
consisting of Sir Basil Scott, C. J. and Beaman J. have expressed 
their complete agreement with the view of Mukerji J. On the other 
hand both the Allahabad High Court and the Madras High Court 
have taJsen a contrary view and have held that court of limited pecu- 
niary jurisdiction is competent to pass a decree for an amount in 
excess of its pecuniary limits, provided it had jurisdiction to entertain 
the suit at its inception." Madho Das v. Ramji Patak, 16 A. 286 ; 
Sudharsana Das Sastri v. Ram Prasad, 33 A, 97-7 I.C. 385; 
Khudajiaiul Ktibra v. Amina Khatun, 46 A. 250 “ 1924 All. 388—80 
L C. 413 ; Ratnaswami ChetH v. Ratnambal, 27 M. L. J. 388=1 
L W. 446 — 24 1. C. 135 and Putta Kanyya ChetH v. Rudra Batata 
Venkata Narasyya,i0 M. 1«39 1. C. 439-32M. L. J. 228-5 L.W. 
580. Prima facie the theory propounded by Mukerji J. in Gulah 
Sutidara Debt's case would appear to be based on cogent reasons. * * 
There is no express provision in any of the statutes declaring that 
when the court is once seised of a case, it shall not grant relief either 
primary or incidental which the parties are found entitled to or that 
it shall be limited to passing a decree for recovery of an amount which 
is not in excess of Rs, 5,000. * * There are however, authorities for 
holding that in the absence of the consent of the plaintiff, it is not open 
to the judge to strike out a part of the claim of the plaintiff in excess 
of the pecuniary limits of the court and that no presumption can, 
therefore, arise that the plaintiff has impliedly relinquished such excess 
by merely instituting his suit in a court of limited jurisdiction. The 
argument that unless it is presumed that the plaintiff had relinquished 
a part of his claim, or unless it is held that the inferior court cannot 
pass a decree for an amount in excess of its pecuniary limits, it would 
enable the plaintiff to commit a fraud on the court and leave it open to 
the plaintiff to have a case tried by an inferor court by valuing his 
claim at an insignificant amount may be successfully put in different 
ways. In the first place, it is always open to the detendant to challenge 
the valuation at the proper time and for the court to afford him ade- 
quate relief if the court finds that the plaintiff has intentionally under- 
valued the ciaim. It would also appear that in certain cases even where 
the plaintiff has properly valued his relief, the court is called upon to 
Vindicate upon the claims of the defendants inter se or the claim of 
against the plaintiff in respect of the amounts far m 
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Canada, and the arrangement was styled a ' Oonyention between 
Canada and the United States of America while its application 
to Canada was clearly made known in its terms.^ Similar forms 
were adopted in the Treaty of 24 February 1926 to define the 
Canadian boundary, in the supplementary Extradition Treaty 
of 8 January 1926,® and in the very important agreement of 
24 February 1926 ^ regarding the regulation of the level of the 
Lake of the Woods, which is based on recommendations of the 
International Joint Commission under the Boundary Waters 
Treaty of 1909. That Commission under its wide powers has 
formed an invaluable body for adjusting American and Canadian 
views,* having since its organization in 1912 settled twenty-five 
contested points referred to it unanimously, and the great issue 
of the development of the St. Lawrence waterway for ocean 
shipping and the generation of electric power has been con- 
sidered by it, though diS6culties in executing the scheme exist.^ 
Canada has also concluded a Commercial Treaty of 3 July 
1924 ® with the economic union of Belgium and Luxembourg 
through the Consul-General of Belgium, in all these cases fuU 
powers and ratifications beiog exchanged as usual. In the case 
of other treaties, as the commercial arrangement with France 
of 1922 ^ and with Italy * in 1923, the Imperial Government 
was also represented, the treaties being negotiated, the one at 
Fans, and the other in London. In either case the negotiations 
were performed by the Canadian Ministers alone. 

On the other hand the Imperial Government remains in 
possession of power to bind the whole Empire by its signature 
of treaties, though under the principles of 1923 it is bound 
constitutionally — not m tatematlonal law — ^to obtain the assent 
of the Dominions to matters binding them. An excellent 

^ Fmrl. Fag., Cmd. 2612. The words ‘ in lespeot of ’ are yezy sigufioant. 

a Ibid., Omd. 2613. 

^ Ibid., Gmd. 2511, See Omd. 2610 for the boundary treaty. 

^ In. 1923 Oanada ceased to accord to the United States fishing vessels 
faoilitiesto obtainsupplies, trans-ship catches, andship crews; 

Beoiew, 1923, pp. 62 f. 

^ Canadian Annwd JReoiew, 1923, pp. 56 fi, 1924-6, pp. 83 fi., where the 
episode of the Chicago Drainage Canal is discussed; 1925-6, pp. 116 f., 
227, 335, 376. 

‘ Pari. Pag., Cmd. 2316. So with the Netherlands, 11 July 1924, Omd. 2656. 

1 Ibid., Cmd. 1986. “ Ibid., Omd. 2053. 
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Sahai v. Mayavatlii Kuer, 1921 Pat. 69 = 60 I. C. 346, on the ground 
that 0. XX, r. 12, of the Civil Procedure Code expressly authorises 
the trying court to determine such mesne profits and thereby 
confers jurisdiction on the court to pass a decree in excess of its 
limits. We are indebted to the eminent judge Mukerji, J., for a collec- 
tion of the different definitions of “ juri^iction referred to by him 
in Haridynath Roy y, Ramchandra Barua Sarma, 48 C. 138** 59 
L C. 806, but none of those definitions goes so far as to provide what 
decree a court may or may not pass when it is once seized of the 
matters in dispute between the parties. Assuming that it is doubtful if 
the legislature did intend to confer jurisdiction on the court to pass a 
decree in excess of its pecuniary limits, the old maxim Boni judicisest 
ampliari jurisdicHonem, should apply and the court should exert ise 
such jurisdiction and pass such decree as the circumstances require 
so as to prevent a failure of justice which may otherwise result.’* 

Lahore. — The view of the High Court of Lahore is set out in 
Fazal Karim v. Municipal Committee^ Jtdlandeff 1929 Lah. 107. 

“ Where a particular court has jurisdiction to try a suit at the 
initial stage and passes a preliminary decree for accounts, but its 
jurisdiction is ousted to deal with further proceedings later on when 
the amount found due is more than the court has jurisdiction to pass 
a decree for, a preliminary decree passed by the lower court is not 
without the jurisdiction of that court and is not void : * * When 
a court having jurisdiction to try a suit passes a preliminary decree 
for rendition of accounts, but its jurisdiction is ousted to deal with 
further proceedings, to pass a final decree for the amount found 
due, it being more than the court has jurisdiction to pass a decree 
for, the proper order for the appellate court is to transfer the case to 
the court having jurisdiction to try the suit and not to return the 
plaint for presentation to proper court. The order returning the plaint 
is revisable. * * When after passing of a preliminary decree for 
accounts, the case is transferred to another court to deal with further 
proceedings of the case, the former court ha\ing no jurisdictfen to 
pass a decree for the amount found due, it is no doubt open to the 
latter court to consider the question of a de novo trial but that is 
merely a matter of discretion and the preliminary decree that has been 
passed must be taken into consideration as it cannot be set aside 
except in due course of law. The latter court to which the case 
has been transferred cannot ignore the preliminary decree and try 
the case from commencement. It can exercise its discretion to hold 
a de novo trial only from the stage after passing of the preliminary 
decree, but cannot go behind it. 

Rangoon. — ^Whete the amount for which the plaintiff is found 
entitled goes beyond the pecuniary jurisdiction of the court, then the 
proper view will be to return the plaint for presentabion to the proper 
court It was held in Hardyal v. Ram Deo, 2 R. 408, that where in a 
injit for accounts, the court entertaining it on the preliminary valua- 
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suggested, to show that the Treaty did not apply to the rest of 
the Empire. In point of fact the Treaty affected the Empire in 
several ways : it affected every British claim, makiag no 
reservation for those of Dominion nations ; it provided for the 
recognition of certain treaties, including the Pacific Seal Mshery 
Treaty of 1911, which essentially Interested Canada ; it bound 
all British subjects to recognize an extension of Russian rights 
of exclusive fishery ; and the whole Empire was meant to be 
included in the undertaking not to permit hostile propaganda. 
No effort was made in the Treaty to exclude its operation from 
the Dominions, and the matter was the more stiijdng in that 
the contemporaneous commercial treaty ^ contained the usual 
clauses for separate adherence and withdrawal. Precisely the 
same thing happened in 1925 as regards the general and the 
commercial treaties with Siam, though the ordinary form of 
designation of the contracting parties was adopted. 

The position, however, of the Dominions under treaties which 
they do not sign separately is one of obscurity, which, however, 
has been considerably cleared up as the result of events in 1924, 
which again arose from events in 1922.^ In that year, as the 
result of the folly of the Greeks, Prance’s ill-will towards the 
Empire and efforts to obtain advantages for herself — ^wMch 
luckily recoiled on her own head — ^and the pre-Pasoist feebleness 
of Italy, the Turkish Government succeeded in advancing 
victoriously on Constantinople. The British Government 
showed courage and determination, but its attitude to the 
Dominions was incomprehensible. Without any preparation, 
on 16 September 1922 it issued an appeal to them to send 
contingents to support it in resisting an attack on the Straits, 
the public announcements being made a few hours after secret 
telegrams, which the ministries were not allowed to disclose to 
their Parliaments, had been dispatched asking for aid. It 
speaks volumes for the good sense of the Dominions that they 
took the shock as well as they did. Mr. Hughes promised 
the aid of a contingent, and on the 19th and 29th explained as 
best he could the situation to his Parliament, which, of course, 

1 Pa/rl. Pap., Cmd. 2216, 2261 ; Keitih, J. G. L. vii. 106 f. ; for false con- 
dusions based on the mention a£ Great Britain and Northern Irdand in the 
Treaty, see Keith, yii. 200 f. This lidioulons style was promptly dropped, 
with the Treaties themselTes. ^ G£. J. P. £!. iv, 94 fE., 101. 
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Rangoon to return the plaint for presentation to the proper court. 
The matter is thereby simplified and the suit consequently becomes 
instituted in a court of competent jurisdiction. The Calcutta High 
Court has met the difficulty by staying the hands of the trial court by 
directing it to pass a decree only up to the limits of its pecuniary 
jurisdiction. Here also any doubt as to what the proper forum of 
appeal is cannot arise, except in cases where the suit is tried by a 
court of unlimited pecuniary jurisdiction as for instance a Subordinate 
Judge’s Court in Madras. In that case the question might arise 
when the appellate forum differed as regards the amount of the claim 
or decree, as to which is the proper forum, 

Calcutta. — The view of the Calcutta High Court is that it is the 
amount decreed by the first Court as the amount due to the plaintiff 
that determines the forum of appeal. Ghulah Khan v. Abdul Wahab, 
31 C. 365 ; Ijjaiulla v. Chandra Mohan, 34 C. 954 F. B. Where the 
value of the mesne profits decreed taken along with the value of the 
land exceeds Rs. 5,000, though the suit \Yas valued at less than 
Rs. 5,000, by the plaintiff, an appeal from a decree therein lies to the 
High Court Jogendra Nath v. Namgopal, 1927 Cal, 616. 

Bombay. — The view is the same as in Calcutta. See Ihrahimji 
V. Bejanji^ 20 B. 265. 

Allababad.*~The Allahabad High Court agrees with that of 
the Calcutta and Bombay views. (See Goswanii v. Bohra Desraj, 32 
A. 222) but adds a reservation to it, to the effect that it is the amount 
determined by the first court as the amount due to the plaintiff and 
accepted by the plaintiff by payment of additional court-fee that 
determines the forum of appeal. This observation that the amount 
accepted by the plaintiff is to determine the forum of appeal is, it is 
submitted, with due deference, not quite clear. It is difficult 
to understand as to what is really meant by that expression. It was 
also felt by their Lordships of the High Court of Madras in 40 M. 1 
where their Lordships comment on that expression as follows : ** The 
difficulty of accepting this position as correct is equally great. What 
happens if the plaintiff does not accept the amount ascertained to be 
due ? How is he to signify his acceptance ? Till his acceptance, what 
is to be the position of the defendant if he wants to appeal ? As far 
as we have been able to examine the cases, no satisfactory answer is 
obtainable to any of these questions. Let us take a concrete case, 
Sttppc^ a suit for accounts is instituted in a Subordinate Court with 
unluxuted pecuniary jurisdiction and the plaintiff values his claim at 
Rs. 3,000. The court gives him Rs. 4,000. Neither the plaintiff nor 
the defendant is satisfied j the plaintiff wants Rs. 6,000 and the 
defendant says that nothing is due. To what court* should the 
defendant appeal and to what court the plaintiff ? Suppose the defend- 
ant w^ts to appeal ; how is he to ascertain if the plaintiff accepts the 
VH t :Og . wt i Suppose the defendant appeals first, his .appeal must 
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alone, but naively on 22 February and 21 March 1924 asked the 
Dominion Government to signify concurrence in the ratification 
of the Treaty and Conventions involved. The Dominion 
Government replied on 24 March, that, as Canada had not been 
consulted, had not sent representatives, had not signed, it 
could not ask Parliament to approve ratification ; ' without the 
approval of Parliament, they feel they are not warranted in 
signifying concurrence in ratification of the Treaty and Conven- 
tions. With respect to ratification, however, they will not take 
exception to such course as His Majesty’s Government may 
deem it advisable to recommend They held that the case 
must be held to fall under the description of a bilateral treaty 
imposing obligations on one part of the Empire only. The 
meaning of this perfectly constitutional attitude has been 
repeatedly misrepresented. As pointed out by the writer,^ and 
as later accepted in express terms by Mr. Mackenzie King,^ the 
Canadian Government held that, if it were not asked to take 
part in any treaty, it must be assumed that the obligations of 
that treaty were predominantly concerned with the Imperial 
Government, and that accordingly Canada must retain absolute 
freedom to decide if, in the event of any difficulty arising under 
the treaty her aid were asked, she would take any active steps. 
This is in entire contrast to her position in cases where she has 
been consulted ; in these she signs and takes the full obligation 
resulting. Her consent to ratification was perfectly consistent ; 
she has never disputed the fact that the Crown is fully sovereign 
and can make war and peace ; the Treaty of Lausanne by the 
Pritish signature and ratification bound Canada, but it did not 
impose upon her any constitutional obligation to send troops 
to vindicate its terms, e. g. those as to the freedom of the 
Straits. It may be added that the other Dominions were 
satisfied to act on the model of Canada, and not one of them, 
though it was declared in the British House of Commons that 
they were anxious for ratification, undertook any obligation to 
support the Imperial Government iu respect of the Treaty, 

1 The Tmee, 26 AprU 1924 ; J. 0. L. vi. 194. 

^ Ctmmxms bd>., 9 June 1924 (p. 3051). At the Imperial Conferenoe of 1926 
Mr. King similarly made no claim of independent status. Constitutional usage 
and iutemational law are quite difierent things, and it is only confusmg to 
ignore that fact, as even Lewis, B. T. B. I. L,, 1925, pp, 30-44, inriines to do. 
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Jaswafit Ram v. MoH Ram, 7 Lah. 570® 1926 Lah. 376 and Lai 
Chand Mangal Sain v. Behari Lai Mehar Chaiid, 5 Lah. 288® 1924 
Lah. 425, merely lay down that in suits for possession of land the 
amount fixed by the trial court as payable by the plaintiff to the 
defendants as a condition precedent to his getting possession is the 
amount that determines the forum of appeal. In other words, it is the 
value of the subject-matter of the suit as finally determined by the 
decree of the court on which the determination of the Court of Appeal 
depends.’* 

Madras.— The view taken by the High Court of Madras is the 
same in the case of appeals as in the case of suits. That is set out in 
Kannayav* Venkata, 40 M. 1, where their Lordships observed as 
follows;— The remaining point is as to the forum of appeal. We 
think that the same simple rule should be applied, viz,, that the 
amount or value of the subject-matter as fixed in the plaint should 
determine the court to which the appeal lies. It is to be observed 
that the words “amount or value of the subject-matter of the suit*’ 
occur both in ss. 12 and 13 of the Civil Courts Act and the words 
should be given the same meaning in both the sections in the absence 
of any indication either from the context or otherwise that they were 
used in different senses; in this case, apart from the general 
rule of construction, it will be clear that the words are used in the 
same sense when it is remembered that the value determined both the 
trial court and the court of appeal, the intention of the legislature 
obviously being that the value when once ascertained and settled 
should remain the same for botb purposes. The rule is not only 
simple and capable of easy application to all cases but is also right on 
principle. As pointed out by that eminent Judge Sir Bashyam 
Ayyangar in Krishnamachariar v. Mangammal the theory of an 
appeal is that the suit is continued in the Court of Appeal and reheard 
there. In the Court- Fees Act a special provision is made for the 
levying of additional fees on the plaint when the suit comes before the 
Court of Appeal— observe the language— if that court finds that the 
suit has been undervalued. If the value of the suit does not change 
while it is in the first court, there is no reason to hold that the value 
changes when the same suit is taken to the Court of Appeal, Accord- 
ing to the High Court of Madras, it is the amount or the value of the 
subject-matter as fixed in the plaint, though approximately, that 
determines the court to which the appeal lies, and not the amount 
decreed. Kannayya v. Venkata, 40 M. 1=»39 I. C. 439 F. B. 

Patna* — Where a suit is dismissed by the first court— and in 
that case the mesne profits remain undetermined — the sum stated in 

appeal determines the forum of appeal. Stay a Kinker v. Raja 
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which, perhaps in retaJiation, adopted the procedure of con- 
veying to Mr. A. Yazikoff a formal notification of Canadian 
recognition on 24 March, though this action can only he set 
down as a mere nullity. More satisfactory was the fact that on 
19 August Mr. Bruce was able to assure the Commonwealth 
Parliament that he had received assurances that the laches on 
the part of Mr. MacDonald would not be repeated. It may be 
noted that the Republican Government in Greece was similarly 
recognized, without consultation with the Dominions, and the 
overriding of the rights of Egypt and the resulting destruction 
for the time being of the constitutional system, and the assis- 
tance given to the King to usurp power, were matters fortu- 
nately without Dominion sanction. The discussions in the 
Imperial Parliament revealed how singularly unable were most 
of the members of the Government and Opposition alike to 
understand that the Dominions had passed the stage when 
they could be expected to accept the wisdom of actions of 
any Government which domestic issues might temporarily place 
in power in the United Kingdom. 

The advent of Mr. Baldwin’s administration to power showed 
an improvement in recognition of Dominion status, little or 
nothing having been done hitherto to make good Lord Milner’s 
repeated talk (e. g, on 9 July 1919) about absolute eq^uaJity — 
which he must have known to be fancy at the time. An efiort 
was made to secure an Imperial Conference to discuss the 
protocol of 2 October 1924, but the Dominions were unable to 
concur, and the matter was disposed of by correspondence. 
Matters then moved towards the Locarno Pact, but the Do- 
minions were not associated in the negotiation. It was indeed 
impossible to secure their action in that sense ; the essence of 
the scheme being fresh obligations as to European guarantees, 
the Dominions could not be expected to be willing to commit 
themselves in any way by sending representatives, even if the 
difdculties as to arranging for their presence could have been 
overcome, as would doubtless have been the case^ if there 
had been any real chance of securing Dominion acceptance 
of the pact. The new arrangements achieved, therefore, at 

^ The official plea of difficolties with foieign oountdies is convenient, but 
quite unconvincing ; difficulties disappear if thete is any inducement to over- 
come them. See also Keith, J. 0. L. vui. 126 f . 



258 the court-fees act [sec. 

purpose of section 7 shall mt he deemed to be a question 
relating to valuation"" 

COMMENTARY, 

Object of the section.— The section has been framed only 
in the interests of revenue {Vide cl. 2). Tekam v. Alagiri, 25 I. C. 
506. It has been framed for fiscal purposes as is evident from the 
second clause which shows how a Court of Appeal may review the 
decision of the 1st court where there has been a loss of public revenue. 
Peary ShaJt v. Suraj Mai, 16 I.C. 575. “ Clause 2 is enacted for the 
purpose of protecting the revenue.” Ladli Begum v. Ram Das, 1925 
Pat. 488 =* 90 I.C. 321 ; Gajendra Nath Saha Chowdhury v. Sulochana 
Chaudhurani, 39 C. W. N. 131. 

“ The scheme of the section is to see that the revenue is not 
defrauded and that the proper fee payable to Government as the 
“price” of the trial of the suit has been paid” Per Wallace, J., in 
In re Lakshmi Ammal, 49 M. Lf. J. 608. 

Scope of the section. — Under this section, the trial court 
alone has power to decide what is the proper valuation for purposes of 
court- fee : and the appellate court has a like power with regard ’ to the 
memorandum of appeal even where the valuation by the trial court is 
Afferent, and subject to the provision of cl. 2, the decision of such 
court is final. Krishna Mohan v. Raghunandan, 4 Pat. 336 ~ 87 I.C. 
137«1925 Pat. 392. 

The section has no application to the question of court-fees pay- 
able on a memorandum of appeal presented to the High Court, but 
only to the fees payable in courts other than those mentioned in Chap-- 
ter II of the Act. {Vide, the heading of Chapter III in which the 
section occurs). Krishna Mohan v. Raihunandati, 4 Pat. 336 (F.B.) 

of decision re court-fees. Sections 5 and 12 
of tnc Act.— The term “ final ” means that it is final between the 
pariic^ -to.the suit and the finding could not be assailed in appeal 
or revision at the instance of the aggrieved party. In s. 5 of the Act, 
also, the word appears ; and there it is provided that the decision of 
the taxing officer or the taxing judge is final. And that section applies 
Ip. the High Cpurt- But there is a difference between the finality as 
^ this section. The former section applies to 

cases where any diffidence arises between the officer whose duty it is 
to see that the pro];^f fee is paid and any suitor or attorney, while in 
this section the decision is final, as between the parties to the suit. 

Bc^des, the language of s. 12 is different from that of s. 5. Two 
questions arise with respect to a document filed, exhibited or recorded 
in or receiv^, or furnished by a H^h Court, namely, (l) the necessity 
^ amount of fee payable. Under s. 12 it is 

wawlliie dfici^ibns <jf the Subordinate courts as to valuation and not 
itt to'ttexsategwy,* niwhidi thesuit oratpesl which is fipah* 
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agreement between the Goremment of Mozambique and the 
Union of South Africa of 1923, which is wrongly treated in its 
published form as a Convention between the United Kingdom 
and Portugal.! 

§ 9. The Imperial Conference of 1926 

Something was done by the Imperial Conference of 1926 to 
simplify the issues. The working of the system of treaty-making 
as fixed in 1923 was reviewed and its worst defects remedied, 
though the principle was accepted as on the whole adequate. 
One fundamental defect of the earlier arrangement was the 
fact that, while it approved separate negotiations by the 
Dominions, and enjoined on each to consider how far other 
parts of the Empire might be affected by its action, it left it 
to the negotiator to decide whether any other part was inter- 
ested. It is now requisite ^ that information of an intended 
negotiation should be sent to the other parts of the Empire, 
members of the Imperial Conference, and each of these parts 
must with reasonable promptness express its views ; if none 
are expressed, the negotiating part may safely proceed, but it 
must obtain the positive assent of any part of the Empire if 
actual obligations are to be imposed on that part, a rule the 
meaning of which is easily imderstood by reference to the case 
of the Halibut Fisheries Treaty of 1923. Where ratification is 
desirable for the whole of the Empire, it will be legitimate to 
assume that it can be expressed, unless objection has been 
made, and, if any part desires that ratification should take 
place only in respect of a treaty signed by a plenipotentiary 
for it, it must appoint such a plenipotentiary. 

More important still was the decision to improve the form of 
treaties. Those entered into under the aegis of the League 
have often been expressed in the inconvenient form of mention- 
ing the British Empire as one unit and then giving separately 

^ Ibid., Cmd. 1888 ; Keith, J. C, L, v. 168. The Angola, boundary was 
settled direct ; Cmd. 2777. 

^ Note that under the new rule the Irish Free State and Canadian Mmisters 
at Washington cannot condode conr^tions without informing the British 
Ambassador: they are thus contrdled : (i) they are appointed with the sanction 
of the Imperial Govenunent ; (ii) they cannot negotiate behind its back, and 
their full powers to sign are derived from it : (lii) their negotiations must be 
ratified with Imperial assent. Their governments are in like case. 
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second schedule, is an application presented to a High Court. The 
fee therefore repayable may be part of the fee paid upon an applica- 
tion for review in the High Court as the section now stands. But 
this also, it must be remembered, is a piece of patch work legislation. 
In the Act as originally passed, the words “ plaint or memorandum of 
appeal” appeared instead of the word “ application ” and although the 
word “ application ” was substituted in place of the words “ plaint or 
memorandum of appeal ” by a later Act of the same year, it would 
appear that the fee actually recoverable under the Act as originally 
passed was part of that paid on the plaint or a memorandum of appeal. 
This was an obvious blunder and had to be rectified by an amending 
Act. As already stated in another connection, the drafting of this 
Act is somewhat unscientific and its interpretation certainly gives rise 
to considerable difficulty but even if there should be found in Chapter 
111 an isolated instance of reference to fees payable in a High Court, 
the intention of the Act was to deal in that Chapter with fees payable 
m the subordinate courts only unless the contrary must necessarily be 
inferred from the context. 

It would be an anomalous state of affai’^s if the High Court 
alone had no power to decide the question of valuation for the pur- 
poses of determining the amount of the fee chargeable on the 
memorandum of appeal presented before it, a power which the Lower 
Appellate Court possesses in determining the amount payable on its 
own memorandum of appeal. The scheme of the Act appears to 
be that, in the subordinate court under s. 12, the trial court alone 
has power to decide what is the proper valuation for the purpose of 
determining the fee payable on the plaint, and the appellate court 
alone has the like power with regard to the memorandum of appeal 
presented in that court, even if the trial court has arrived at a different 
valuation, and each court's decision is final subject to the provisions 
of the second clause of s. 12.” 

Section defective. — Not only is the section defective for the 
reasons already set out supra but it is also defective as there is a want 
of mutuality in the matter of rectification of mistakes in the matter 
of collection of court-fee. 

“ The power is given only to demand an additional fee in the 
interest of the revenue and does not in any way give relief to a suitor 
firdm whom the subordinate courts on account of any wrong decision 
ass to valuation have levied a higher fee than was payable upon the 
plaint or memorandum of appeal in those courts, except in certain 
contingencies, arising under s. 13 of the Act It would appear that 
toe Act does not purport to give relief to a suitor from whom an 
improperly e xc essive fee has been taken in the subordinate Courts or 
in toe High Court. Mahmud, J., while concurring with the decision 
^ Edge, C. J., in Bcdharan Rau v. Gavind Nath Tarwari^ says, 

' Ther enactment, as the learned Chief Justice has expl ained, is most 
from toeae wltone^ to justice, but 
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of League conventions on the relations mler se of parts of the 
Empire had to be faced. It was finally held that the new plan 
of making treaties in the name of the King would obviate the 
possibility of arguing that the treaties were binding on the 
members of the Empire inter se, and thus also obviate the 
necessity of any special clauses in treaties to negative their 
application in this sense Stress was laid on the fact that the 
issue had been discussed at the Arms Traffic Conference of 
1925 ^ and that the Legal Committee of the Conference laid it 
down that the principle that parts of the same Empire were 
not bound inter se by such arrangements underlay aU such con- 
ventions. It was admitted, however, that parts of the Empire 
might be willing to apply some of the provisions of such con- 
ventions inter se, in which case this should be specially specified, 
and the cryptic rule was enunciated : * Where international 
agreements are to be applied between different parts of the 
Empire, the form of a treaty between he^ds of States should 
be avoided \ meaning doubtless that the agreements should be 
framed as mere governmental accords. It will be deduced that 
implicitly the arrangement negatives the claim of the Eree 
State that her treaties with the United Kingdom are matters 
of international concern, to be registered with the League of 
Nations, and the insistence of General Hertzog and Mr. Fitz- 
gerald on the status of the Dominions as independent nations 
of international law. Wisely the formal denunciation of these 
doctrines was not pressed, and it must be added that, however 
convenient the result, no argument appears to demonstrate 
convincingly the incorrectness as opposed to the grave incon- 
venience of the views of the Free State. 

It must be admitted that the new rules offer abundant possi- 
bility of difficulty, for in effect they give a wide discretion to the 
chief negotiating authority, the Imperial Government, to assume 
agreement from the silence of a Dominion. The reason for this 
clause is obvious, the failure of the Dominions to express views on 
the matters communicated freely by the Imperial Government, 
but the solution is far from ideal. The Dominions ought rather to 
have been induced to accept the obligation of forming and express- 
ing views on negotiations or ratification forthwith ; it is in- 
compatible with their status and their claims that they should 
^ Summarized in R. F. S. I, L., 1926, pp. 192-4. 
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applies to the facts stated in the plaint. In the Hrst case it is 
more or less a question of fact that has to be determined by the 
court, and the Legislature has laid it down that the decision of the 
court in such matters shall be final. In the second case, differ- 
ent considerations arise, and the matter being purely one of law is 
capable of being examined by superior courts at the instance of either 
party. There is another aspect of this question. The order directing 
the payment of the additional court-fee was incorporated in the 
decree. It was therefore an essential part of the decree, and admit- 
tedly the decree was appealable to the District Judge. In other 
words, the decree being conditional on the performance of certain 
acts by the plaintiffs on the non-performance whereof it was to 
become void, and the direction relating to the performance of such 
acts being illegal, as held by the District Judge, the learned judge 
has jurisdiction to adjudicate upon the legality or otherwise of the 
condition imposed.*’ See also Parmeshri v. Panna Lai, 1931 
Lah. 378. 

Madras — A decision as to the category to which a suit belongs 
is not final under s. 12 of the Act. The question is concluded by the 
authority of Lashmi Amma v. Janccmejayan Nambiar^ ^ M, L,, 
183. Per Venkatasubba Rao, J., in 48 M. L. J. 688. See also Anna- 
tnalai Cheiti v. Lt. CoL Cloete, 4 M. 204 ; Champadan v. Kummi- 
mah 4 M. L. J. 173. 

Nagpur. — See Govtnd v. Vithahau 1925 Nag. 435-87 I. C. 
911, “Section 12 applies only to a decision as to valuation of 
a suit, which falls within a particular class, and not to a decision as 
to the pajrticular class in which the suit falls, that is to say, if there is 
no doubt as to the class in which the suit falls, and the section of the 
Court-Fees Act which applies to it, the decision of the first court as 
to the valuation which depends on the value of the property in suit is 
final : but if there is a dispute as to the class in which the suit fails, 
that is to say, the section of the Court-Fees Act which applies to it, 
an appeal will lie.” The decision in 23 Bom. 486 set out above was 
followed. 

Oudh. — See Gufnani v. Banwari, 54 I. C, 733. 

Patna. — ** It has been held that a question of valuation does 
not include a question of category and although the two questions 
may in practice often overlap and a decision of a question of valua- 
tion for the purjwse of determining the amount of fee chargeable 
may involve a decision on the question of category, a decision on 
a question of calory is not final within the meaning of clause (l) of 
s. 12, while a decision on a question of valuation pure and simple as 
defined above is final as between the parties to the suit. The second 
clau^ of s. 12, however, gives a court of appeal power to collect 
deficit court-fees in respect of fees payable in subordinate courts and 
saems now settled that the High Court as a court of appeal, 
r^leteiice land revision is competent to exercise this power in respect 
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elusion of the treaty, as for instance by the appointment of 
a common plenipotentiary. Any question as to whether the 
nature of the treaty is such that its ratification should be con- 
curred in by all parts of the Empire is a matter for discussion 
and agreement between the Govenunents.’ ^ The arrangement, 
it will be seen, is incoherent and incomplete. The doctrine of 
General Hertzog, as of General Smuts and of Mr. Doherty in 
Canada, that a Dominion can never be bound save by the 
signature of its own plenipotentiary, and that the Dominions 
are entitled de piano jure to separate invitations to, and repre- 
sentation at, International Conferences, is not admitted, and 
stress is laid evidently deliberately on the propriety of following 
the model of the proceedings of 1921 at Washington. The point 
of this is obvious. Unlike the plan of representation by distinct 
plenipotentiaries, it involves no difficulty with foreign powers. 
As long as the delegation is one, then its composition is entirely 
a matter for the governments of the Empire as a question of 
constitutional relations, not of international law. Separate 
delegations cannot be arranged without the assent of foreign 
powers, and it must be noted that, while the Conference secured 
that the League of Nations should beinformed (9 March 1927) of 
the new manner of regulating the form of treaties agreed on, 
no suggestion was accepted of a general communication to 
foreign States regarding Dominion status, such as General 
Herteog contemplated when he came to England. His mission, 
therefore, in its treaty and international status aspect, must be 
deemed to have completely failed of its purpose. 

On the question of the general conduct of foreign policy it 
was frankly recognized that equality of status did not mean 
similarity of functions, and that in this sphere, as in that of 
defence, the major share of responsibility rested and must for 
some time rest vith the Imperial Government, though all the 
Dominions were in some degree concerned with foreign afiairs, 
especially in connexion with neighbouring powers, as shown by 
the necessity for the appointment of Mr. V. Massey as Canadian 
MLnister Plenipotentiary at Washington^ to take charge of 

^ Gf. Hr. Mackenzie King, Canadian House of Commons, 21 Noy. 1924. 

‘ It is not now intended that he should act for the Ambassador m the 
absence of Ike latter. Mr. Madhenzie King objected to this idea on 30 June 
1920 {ConmonB Deb.j p. 4540) and 21 Apr. 1921 (Deb., p. 2410). 
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for the purpose of determiniug the amoiiut of fee payable is final, 
between the parties. The history of the case-law traced below on this 
vexed question would clearly show the imposition of judicial inter- 
pretation on the statute, the provisions of which being thereby 
whittled down. (1) In the first place the decision on the question of 
valuation has been confined to questions of valuation pure and simple 
and held inapplicable to cases of determination of the question as to 
whether the court-fee is chargeable under one Article or Section of 
the Court-Fees Act or the other. Though the section uses the word 
** Valuation alone, it has been judicially interpreted to be valuation 
as to amount and not as to category. Consequently one class of cases 
have been taken out of the purview of the section by the effect of 
judicial interpretations. (2) Again if the determination is not 
for the computation of the court-fees or rather is not merely 
for the computation of the fee but also for the determination 
of jurisdiction for instance, then the decision is not final. That 
is restriction number two grafted into this section, (3) Even in 
casei where the decision of the lower court steers clear of the 
above two reservations then too, the High Courts have been treating 
the decision as to court-fees as not final, inasmuch as they entertain 
not only Civil Revision Petitions to revise the order relating to 
court-fees but also appeals wherein the decision of the lower court 
as regards fees is questioned. This really knocks the bottom out of 
this provision in s. 12 (1), that such decisions are final as between 
party and party. Where the question of court-fee raised in the lower 
court relates to valuation and is decided, the decision may be in favour 
of plaintiff or against him. If it is in favour of plaintiff the prevailing 
view seems to be that it is not revisable as an appeal is stated to be 
available to the aggrieved party if the question involves one of juris* 
diction, and if it is not, there is no aggrieved party. If it is against him 
it may be a mere order for payment of additional court-fee or it may go 
further and oust the jurisdiction of the court, in which case there will be 
the order returning the plaint for presentation to the proper court. If 
the order is one of payment pure and simple of additional court- fee 
then the order is revisable for it is held that if the order is wrong the 
relief should be granted to the aggrieved party forthwith. But there 
is also the dissentient view by some of the Judges of the High 
Court of Madras who held that an order directing payment of 
additiona]' court-fee could not be revised as the lower court was only 
exercising its jurisdiction, when it passed that order and that any 
fixture order of the court, vijs., rejection of the plaint which might 
r/^lt by the non-compliance by the plaintiff with the lower court's 
order could not be anticipated, as a fa lure to exercise jurisdiction 
vested in it by law. Anyhow the practice seems to be to revise 
such adverse orders against the plaintiff. Again the plaintiff might 
sit tight and refuse to comply with the order directing payment 
^ fees^ Then the plaint will be rejected, \o use the 

miadB' fif CrJP* C,, f), 7i % used 
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at a Dominion capital in a position to represent "with authority 
the views of the Imperial Government. Fortunately the Con- 
ference shranh from drawing the doctrinaire conclusion that in 
each Dominion there should be a diplomatic representative of 
the British Government. Apart from the utter waste of money 
involved by these appointments, it is perfectly clear that the 
diplomat would often have nothing serious to do save enjoy 
himself, and that Dominion ministers would prefer to receive 
their news direct from the British Government or through their 
own representatives in London. On the other hand, in the case 
of Canada it is easy to understand that it might be of real value 
for the British Government to be able by personal touch through 
a representative at Ottawa to attain a fuller understanding 
of Canadian views than through a Governor-General. The 
common-sense conclusion, which was not attained, was that 
the Secretary of State for Foreign AjBfairs should communicate 
direct with the External Affairs departments of the Dominions, 
omitting the process of going through the Dominions OfBice. 
Mr. Fisher in 1911 was acute enough to see that the relations 
of the Dominions with the Foreign Office should ultimately 
become direct, and it is impossible to see how any useful purpose 
can be served by interposing a third party in the process. The 
fact that Mr. Amery continued to hold both the offices of 
Secretary of State for the Dominions and the Colonies caused 
a painful impression in Dominion circles, suggesting that the 
change was due to personal considerations ^ rather than grounds 
of state. There is little doubt that economy and efficiency 
ftlilfA would have been promoted by entrusting the one important 
function of the Dominion Office, the conduct of communica- 
tions on foreign affairs, to the Foreign Office, whence it ulti- 
mately is derived, and giving the rest of the work to the Prime 
Minister aided by the President of the Council or other Minister. 
The allegation that the work which would fall on the Prime 
Minister on such a scheme would be serious is utterly untenable. 

^ On the retirement of the Permanent Under-Seoretaty in 1919 Mr. Chniohill 
found himself unable to entrust the duties of the post to any member of the 
staff, and had to introduce an outsider without colonial ei^erience. The 
burden of the duties proving too severe for his health, Mr. Amery, still unable 
to promote one of the staff, solved the impasse by dividing the office, and 
appointing an outsidw with, however, much colonial experience, for the 
Colonial division, and a member of the staff to the dominions division. 
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Madras.— ' The terms of the 12th section of the Court-Fees 
Act ought not to receive a larger interpretation than they fairly 
admit of. They do not declare the decision of the court in which 
the plaint or appeal is filed, final on all questions which may arise 
respecting the court-fee, but on every question relating to valuation 
for the purpose of determining the amount of the fee. This may be 
a mere arithmetical calculation ; it may involve the decision of a 
simple question of fact. On the other hand, apart from the valua- 
tion necessary to determine the - amount of the fee, questions of 
much nicety may arise respecting the fee properly leviable on the 
suit; it is conceivable that the Legislature designedly prohibited 
appeal in the one case and permitted it in the other.** Annamalai 
Chetti v. Glocka, 4 M. 204. In Tikana Kavandan v. Alagiri 
Kavandan, 25 L C. 506, it was held that a decision on the question of 
court-fees by the court of first instance is final between the parties 
though it can be reopened by the Appellate Court in the interests of 
revenue, 

Punjab.— The Punjab Chief Court "in Sad Kaur v. Buta Sif^h, 
25 I. C. 565, declined to interfere in revision with an order rejecting 
a plaint on the ground that an appeal from the order was competent. 

Oudh . — In Gumari v. Banwari, 54 I. C. 733, the question was 
whether an appeal lies against the order of the lower court dismissing 
an appeal for failure of the appellant to pay the court-fee due on the 
memorandum of appeal. It was observed : 

** Nearly all the High Courts have, however, drawn a distinction 
between a case where the valuation depends merely on a question' of 
fact and one where it depends on a question of law declaring that 
s. 12 does not bar an appeal in the latter case. See Studd v. Mati 
Mahfo, 28 C. 334 ; Balkar an Rai v. Gdbind Nath Tiwari^ 12 A. 
129 ; and Dada v, Nagesh, 23 B. 486. Although it appears that the 
words in the section “ Every question relating to valuation for the 
purpose of determining the amount of any fee*’ are so wide as 
to include question both of law and fact, it does not appear desirable 
to depart from a view so established and general.” 

P®-bna. In was held in Chandratnoni Koer v. Basdeo Narain 
$* 5 ^, 4 Pat L. J. 57, that “under s. 540 of the Code of 
1884 even as under s. 96, clause 1 of the Code of 1908, orders 
rejecting a plaint were ^d are appealable as decrees sav 0 wher^ 
otherwise expressly provided in the Civil Procedure Codes themselves, 
or hy any other law for pie time being in force. There was under 
Hie old Code, and there is under the new Code no such express saving 
provision and the question therefore resolves itself under either Code, 
into a question as to whether appeals from such orders are barred by 
s. 12, clause 1 of the Court-Fees Act It may be taken as having 
tieesi conceded that the right of appeal from an order rejeaUng a 
Or VII, r. n clause (6) or (o) is th^ iot^hsfone wherdby 
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The one issue of outstanding interest was inevitably the 
Locarno Pact, and it soon became evident that the Imperial 
Government would ask utterly in vain for any aid from the 
Dominions on this score, even though it has been made possible 
for the Dominion Governments as opposed to the Parliaments 
to express acceptance of obligations. Even Australia and New 
Zealand declined to commit themselves, though high hopes had 
been placed on vague assertions of Mr, Coates and Mr. Bruce. 
Finally, the Dominions concurred in expressing the highest sense 
of the excellence of British policy, but utterly declined to show 
the reality of this sense by accepting a scintilla of obligation. 
It was doubtless wise of the Imperial Government to make 
the best of a bad business, but the fact remains that the United 
Kingdom is bound by treaty to take part in certain eventualities 
in a world war of the gravest character, with the certainty that 
the Dominions are morally and internationally absolutely free 
to decline to send a single man or ship or to contribute any 
form of aid. The position of the Dominions la also not easy ; 
they will be at war, if Great Britain is at war,^ for the idea that 
under the treaty they are either bound to or can assert neutrality 
has no sanction in the terms of the treaty or from the general 
principles of international law.^ On the other hand, they 
cannot claim to exercise any decisive induence on the attitude 
of Great Britain in such a war crisis, for they are not partners 
in the treaty. Doubtless on the whole the Imperial Government 
must be admitted to have been justified in its action in securing 
the pact, having regard to the needs of European peace, but 
it remains unfortunate that the Dominions could not be induced 
either to share in making or in ratifying the pact. It is easy to 
understand the conditions of local feeling, which rendered it 
impossible for any Canadian Prime Minister after Mr. Meighen’s 
Hamilton speech in 1925 to risk accepting any external obliga- 
tion, and which negatived the participation of the Irish Free 
State or the Union of South Africa. Mr. Mackenzie Kin g is 
unquestionably right in announcing the impossibility, as matWs 

^ Gf. Do-wnie Stewart, New Zealand 1919, pp. 511 f. ; Massey, ibid., ' 
pp. 618 f. ; Egerton, Brit. Col. Policy in the XXth Cenirury, pp. 160 ff. 

^ Mr. Brace asserted this frankly on 3 Aug. 1926, Mr. T. l^os on 23 May 
1927 ; and Mr. Fitzgerald on 3 June and 16 Dec. 1926 in the Ddil could only 
hope that neutrality might become possible. 

Y2 
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the order is revisable in all cases where the order is against the 
petitioner. Again in the same court, there is a marked difference of 
opinion as will be exemplified by a scrutiny of the decisions especially 
of the High Court of Madras. 

Bombay.— The Bombay High Court takes the view that the 
order is revisable, A decision by a sub -court on a question of valua. 
tion determining the amount of court-fee, is notwithstanding its 
declared finality subject to revision by the High Court under s. 622. 
C. P. C. XIV of 1882, Vithal Krishna v. Balkrishna Janandhen, 10 

B. 610. 

Calcutta. — It has been held by the Calcutta High Court that 
the order is revisable if not under s. 1 1 5 of the code, at least under 
s. 15 of the Charter Act. Sundara Mai v. Jessie Caroline Murray^ 16 

C. L. J. 375, “ It has been argued on behalf of the plaintiff that the 
rule should be discharged, first, because the decision of the subordinate 
judge is final under s. 12 of the Court-Fees Act ; and secondly, 
because if the order is not final, this court has no jurisdiction to 
interfere with it in the exercise of its re visional jurisdiction. In so 
far as the first ground is concerned it is clear that s. 12 has no 
application to this case. It has been repeatedly ruled that s. 1 2 has 
no application where the question for decision is as to the class under 
which a suit falls and not merely of valuation in that class. It is 
sufficient to refer in support of this view to the decisions of this Court 
in the cases of Ajoodhya v. Gunga, 6 Cal. 249i Omrao Mirza v. 
Mary Jones^ 12 C.L.R. 148, Upadhya v. Pershidh, 23 Cal. 723, Peary 
Shahv.Surajmal Marwari, 16 C.L.J. 371 and Studd v. Mafi Mohto, 
28 Cal. 343. Section 12 is, therefore, no bar to tbe exercise of the 
jurisdiction of this court. In so far as the second ground is concern- 
ed, it has been contended that even if the decision of the subordinate 
judge is erroneous that is no reason why this court should interfere. 
It has been conceded, however, that the court has previously inter- 
fered with erroneous decisions of subordinate courts in this class of 
cases: Vithal Krishna w. Balkrishna, 10 Bom. 610. Sree Nath v. The 
Secretary of State, (1909) N.L.R. 11 ; Krishna Das v. Hari Charan, 
14 C. L. J. 47 ; Ramrup v. Shiya Ram, 14 C. W, N. 932, But it is 
needless to examine the scope of our revisional jurisdiction or discuss 
the effects of the decisions mentioned at the bar. Amir Hussain v. 
Sheo Vahsh, (1884) L. R. 11; Kritamma v. Chapa) Bhagwan 
Ramanuja v. Khethar Moni, 1 C. W. N. 617 ; Mathura Nath v. 
Umes Chandra, 1 C.W.N. 626 ; Raghunath v« Qhatraput, 1 C.W.N. 
633 ; because, even if it be conceded that this court cannot interfere 
in the exercise of its revisional jurisdiction it is plainly competent to 
us to revise the proceedings of the court below under s. 15 of the 
Charter Act. 

But in Govindu Das v. Nitya Kali Dasi, 51 I. C. (Cal) 81, it 
was held that ‘ an order under s. 149 C. P. C. requiring the plaintiff to 
.pay additional court-fee is not open to revision under s. J 15 C. P. C. 
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normally be rearrested, if be claimed release, under a fresh 
requisition for extradition addressed to the Umted Kingdom. 
Canada has also on her statute booh an Act passed in 1889 for 
extradition without treaty, though it is not used, the need for 
it passing away when in 1890 a new treaty with the United 
States became operative. The system was recommended for 
adoption in England in 1878, but has never been accepted. 
It was the rule in Upper Canada before the Act of 1842.^ The 
Immigration Act of the Dominion has been used with excellent 
effect, as in 1913 ^ in the case of the escape from an asylum of 
Harry Thaw to secure the removal from Canada by the direct 
action of the Minister of that criminal lunatic, preventing the 
success of efforts to repeat in Canada the interminable legal 
processes which had taken place in America. 

The Governor of a British possession is made by the treaties 
the proper person to whom application is addressed for extradi- 
tion, but he is given the tight in each case to refer the matter to 
the Imperial Government, and the right is clearly in force even 
in the Dominions,^ though it would as a matter of course be 
exercised on ministerial advice. It may, however, be possible 
that in such a case there might arise an issue of Imperial policy. 

§ 11. Treaties as affecting Federations 

Certain questions are raised by the fact that in federations 
the central Legislature has usually only restricted power, render- 
ing it uncertain what treaties can effectively be carried out 
through its action, and what need the action of the local 
Legislatures. In the case of Canada the matter is made fairly 
clear by s. 132 of the British North America Act^ 1867, which con- 
fers on the Dominion Parliament and Government aU necessary 
power to implement obligations of Canada, or any province, xmder 
Imperial treaties.^ Itis clear, therefore, that if adherence is desired 

^ See 3 Will. IV, c. 6. Gf. R&o. 8tat, 1906, o. 165, Fart II. 

^ Canadum Amual Remew, 1013, pp. 239-41 ; Oommojw DA., 4 March 1914. 

^ Even when, as in Canada, the Act IS suspended. FoithespecialExtradition 
Treaty with the United States in respect of Canada of 8 Jan. 1925, seeParZ. Pap. 
Omd. 2513 ; cf. the Smngglmg and Narcotics Treaiy of € June 1924 and the 
Act to enforce it, 27 July 1925 ; GaimAian Annual Retnew, 1924-^, pp. 88 f. ; 
1926-8, pp. 79 ff. 

* This rule apphes, of course, to all treaties now made by Canada. See for 
an important instance the Act 11 & 12 Geo. V, c. 46, to authorize ratification. 
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Madras, 

No revision lies.— In Kotilinga Mudaliar v. Board of Commis- 
sioners for Hindis Religious Endowments, Madras, 1927 Mad. 1021 
(2) it was held by a single judge that no revision lay. It is in- 
disputable that the court had jurisdiction to assess the court-fee under 
s. 12, Court fees Act, and it involved a confusion of thought to say 
that because the order which the court had jurisdiction to resulted 
(perhaps the word ‘ resulted ’ is a mistake for * might result ’) in the 
rejection of the application, therefore assuming that the order was 
wrong, it was passed without jurisdiction. * * S. 115 requires that 
the order which it is sought to revise amounts to deciding a '* case 
Now if the “ case *’ comprises no more than a direction to pay the 
court-fee within a certain time, it is impossible without anticipating 
what has not yet occurred, to say that the court has refused to exer- 
cise its jurisdiction to entertain the petition.” 

A similar view was taken in Chinnaswami Pillai v. Pavayee 
Ammal, 1927 Mad. 1162. The view is set out in the following extract. 
** A preliminary objection is taken that the High Court should not 
interfere under s. 115 of the Civil Procedure Code in a case of this 
kind. That was the view taken by Phillips, J., in Acha v. Sankaran, 
1926 Mad. 768. No doubt, other judges of the Court have taken a 
different view, but with all respect, I prefer to follow Phillips, J, Peti- 
tioner has other remedies open to him and it is, I think, no answer to 
say that the appropriate remedy is more cumbrous than that he seeks 
to obtain by way of revision. Assuming that I can interfere in such 
a matter in revision, I am unable to see how any question of a juris- 
diction arises. The lower court may be wrong, but it had jurisdiction 
to pass the order it did.’’ 

A modification of the view.— In Mahomed Illiyas v. Mt. 
Rahima Bee, 56 M.L.J. 302— 1929 Mad, 191, it was held that although 
Civil Revision Petition lies when the decision of the lower court with 
regard to court-fee payable is unfavourable to the plaintiff, it does 
not lie when such decision is in plaintiff’s favour as such decision, 
though to the detriment of the revenue, is not against the defendant,* 
and as the mistake can be corrected by the appellate court under s* 12 
of the Court»Fees Act. “As a matter of fact, iu the case of 
various kinds of interlocutory orders, the High Court exerciseb‘ its 
powers of revision. Where in regard to the court-fee payable the 
decision of the lower court is unfavourable to the plaintiff, it has 
been held that the High Court can in revision interfere with that 
dicision. This is the view taken in Karuppanna Thevar v. Angammal, 
1926 Mad. 678, and in Venkataramayyar v. Narayanaswami 
Ayyar, 1925 Mad. 713. Kumaraswami Sastri and Wallace, JJ,, 
adopted the same view in Kulandai Pandichi v. Ramaswami Pandia^ 
1928 Mad. 416 “51 M. 664, where the learned judges review the 
authorities on the point. In the present case, the question arose in a 
different way. The decision is not against the plaintiff, but it does 
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Other instances of refusal of the Dominion to act haye been seen 
in the inability of Canada to adhere until 1921 to the Anglo- 
American Convention of 1899 regarding disposal of real and 
personal property, or to accept the convention regarding the 
prohibition of night work of women, and the convention with 
France regarding automobiles. 

The case of such Dominions as Canada and Australia is 
provided for in the Labour clauses of the Treaty of Peace, which 
allow the Dominions in such cases to treat a draft convention 
merely as a recommendation. In point of fact, Canada, despite 
her activity on the Labour Organization, where she has a 
governmental seat as one of the chief industrial powers, has 
not been able to ratify more than a single Convention, that 
relating to employment of children under fourteen on board 
ships. In all other cases, including the famous Eight Hours 
Day Convention of 1920, her only possible action has been to 
ask the Provinces to consider legislation,^ and their response has 
been insufficiently uniform to allow of much action. 

In the case of the Commonwealth the position is even less 
favourable to the central Parliament and Government ; for, 
while Canada has the wide power of s. 132 though reluctant to 
use it, the Commonwealth has only the moat vague power under 
s. 51 (xxix) to deal with external affairs, treaties included in 
the drafts of 1891 and 1897 having disappeared in the final 
form.^ Mr. Deakin in 1902 argued that the omission had no 
effect, but it seems most doubtful whether this can be ruled 
to be correct, and the High Court has not yet so held. The result 
is rather chaotic ; the Commonwealth, it seems clear, can ask 
for adherence to be notified in respect of any treaty regarding 
a matter in which she possesses paramount power to legislate. 
If she does so, she will, under the rule of the Constitution against 
preference for any State, act in respect of the whole area. On 
the other hand, if she has no legislative power, she should only 
propose to adhere in respect of any State which desmes that 
adherence should be notified, and it must depend on the subject 
matter whether the adherence can be given unless all the States 

^ In re Legidative J wrisdicUon over Soars of Labour Reference, [1926] S. 0. R. 
605. 

‘ Cf . Quick aud Ganan, Const, of Gommonvxalth, pp. 622 ff . ; Harrison Moore, 
Comm, of Australia (ed. 2), pp. 461 f. 
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guisbable from 56 M. L. J. 302, but it was held that that fact did 
not alter the position and that the High Court would not interfere 
in revision, the order sought to be revised being in favour of the plain- 
tiff. It -was also doubted whether the Government not being a party 
to the suit in which the order was made could prefer a revision to the 
court but the point was left open. One would have thought that the 
reason for entertaining a revision preferred by the plaintiff, viz., that 
he is an aggrieved party, (while a defendant never is) would equally 
apply in the case of a revision preferred by the Government who is 
necessarily aggrieved by any order made by the lower court to the detri- 
ment of revenue. Indeed the Government appears to have a better claim 
than even the plaintiff for revision, as another remedy is open to him, 
vfz.f a right of appeal from the final decree in the suit, which remedy 
is not open to the Government. As regards the point raised, whether 
the Government is a party to the suit, it has to be observed that even 
supposing that the Government is not a party, it is Submitted, it is open 
to the Government to invoke the High Court for the exercise- of its revi- 
sional jurisdiction under s. 115 C.P.C., as the High Court can suo moto 
call for records from the lower courts under that section. Though as 
a matter of practice this revisional jurisdiction is exercised only on the 
application of parties the jurisdiction itself is not confined to such 
cases. Muthu Chettiar v. Narayamn^ 51 Mad. 672 (676). 

Again in Rani Kulandai Pandichi v. Indran Ramaswami^ 51 
Mad. 664*55 M. L. J. 345* 1928 Mad. 416* 27 L W. 286, it was 
held that a revision under s. 115 of the Civil Procedure Code lies to 
the High Court against an erroneous order of trial court demanding a 
heavier court-fee than was properly due on a plaint filed in that court. 
This revision petition arose out of an order of the Subordinate Judge 
calling upon the plaintiffs to amend the valuation in the plaint and to 
pay additional court-fees. A preliminary objection has been taken as 
to the maintainability of the civil revision petition on the ground that 
an appeal would lie against an order dismissing the suit if the court-fee 
was not paid. Their Lordships observed as follows : *‘We are unable 
to uphold this contention. We think that where a Judge on an erro- 
neous view of the court-fee payable refuses to proceed with the suit 
until the proper court-fee is paid he fails to exercise jurisdiction as the 
party is entitled to have his case tried if he paid the court-fee. In 
Stidali Muthu Pillai v. Sudalai Muthu Pillai, 17 L. W. 623 * 1923 
Mad,. 270. Oldlfield, J., held that in such cases the provisions of 
s. 115 of the Civil Procedure Code have been complied with. As 
regards the contention that a conditional order the non-compliance 
of which would entail the dismissal of the suit is not revisable 
under s. 115 the learned judge observes: ‘ Generally it is impossible 
to hold that an order directing the dismissal of an appeal in case 
the payment is not made, is not a refusal to exercise jurisdiction 
m that appeal.’ In Dodda Sannekappa v. Sakrawa, 36 I. C. 
83|, it was held by Srinivasa Aiyangar, J., that in a suit for a 
deie^ation that certain transactions were not binding on the plain- 
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brief period of 1924 when Labour was in office,^ has agreed to 
do is to present for Parliamentary sanction in any appropriate 
form any treaty of importance, reserving the right to make 
and ratify minor treaties which involve no change in the law 
of the land without such approval. The British practice, there- 
fore, recognizes that the approval of Parliament must be sought 
for any important convention and also for any convention 
altering the law of the land, before ratification is expressed ; 
stiU more, of course, when these two conditions combine. It is 
further necessary, when it is provided in the treaties themselves 
that approval by Parliament is required prior to ratification, 
as was done in the Heligoland Treaty of 1890 and the Anglo- 
French Convention of 1904, both of which might well have 
been held not to require legislation. Of Acts required to render 
certain changes of the law before a convention is ratified, 
excellent examples exist in the Copyright Ads of 1886 and 1911, 
passed to enable adherence to the Berne and Berlin Copyright 
Conventions. The Imperial Government also promised to give 
Parliament an opportunity of discussion of the Declaration of 
London before it was ratified, but the matter incidentally was 
defeated by the refusal of the House of Lords to pass the Naval 
Prize Bill of 1911, without which the Declaration could serve 
no useful purpose. It was made clear then that there were 
grave objections to such alterations in prize law as were 
involved in the Convention being made by Executive authority 
alone. The War brought home forcibly to successive Govern- 
ments the propriety of securing Parliamentary assent before 
ratification of every treaty of importance, and this salutary 
rule ensured the impossibility of the misguided conventions 
of 1924 with Russia ever becoming law. 

In the case of the Dominions submission to the Legislature 
is even more binding than in the United Kingdom. Both the 
Reciprocity and Fishery Treaties of 1854 and 1871 with the 
United States were made dependent for their operation on 
legislation, and the Treaty of 1888, which remained abortive, 
expressly provided in Article XVI for ratification by the Queen 
after receiving the assent of the Legislatures of Canada and 

^ Treaties were then presented to Fadiament before and again after ratid- 
cation. 
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non-payment. The other Madras decisions above referred to were 
not brought to the notice of the learned Judge and he preferred to 
follow the decision of the Patna High Court in Mussammat Lachmi- 
paihutwxri v. Nand Kumar Singh, 5 Pat. L. J. 400, which view 
Krishnan, J., was not inclined to follow and the decision of the 
Calcutta High Court in Gobindu Das Nath v. Mitya Kalidasi, 51 
L C. 581. In Ohinnasicami v. Pavayee^ 1927 Mad. 1162, Waller, J., 
followed the decision of Phillips, J., in Acha v. Sankaran, 23 
L. W. 752, and observed that although other Judges of this 
Court have taken a different view he prefers to follow the view of 
Phillips, J., on the ground that the petitioner has other remedies 
open to him and that it is no answer . to say that the appropriate 
remedy was more cumbrous. It seems to us that while courts wiuld 
not generally interfere in revision where an equally efficacious remedy 
is open to the party, they have in several cases interfered where the 
remedy by way of appeal would entail unnecessary hardship on the 
party, involve multiplicity of proceedings or would not give the party 
as complete and efficacious a relief as interference with an inter- 
locutory order and the case satisfied the requirements of s. 1 15 of the 
Civil Procedure Code * * It is difficult to see why if the case is 
one of declining to exercise jurisdiction and the requirements of s. 115 
are otherwise satisfied the High Court should decline to interfere when 
by timely interference it will save a great deal of unnecessary 
hardship ; we think the mere fact that an appeal would lie later on 
the consequential orders passed by the Subordinate Judge if the stamp 
is not paid, is no ground for refusing to entertain the petition to 
revise the order demanding an erroneous couit-fee and declining to 
proceed with the suit unless the sum erroneously demanded is paid.” 

Nagpur.-*- A similar view is taken in Nagpur. See Harihar Rao 
v. Satu Bait 1^27 Nag. 256. ** Revision will lie against an order 
demanding additional court-fees.” Again at p. 258. “ Instead of asking 
for an extension of time for the payment of the court-fee damanded, 
during which he could get the correctness of the demand tested by 
an application for revision, the plaintifiP has followed the usual course 
of refusing to pay, allowing his plaint to be rejected and appealing 
against the order of rejection. That would be unwise even if it appears 
fairly certain that the demand for extra court-fee is wrong as the 
finding that it is not, means that the rejection of the plaint was 
tight and indeed inevitable. It has recently been held in .the Allaha- 
bad High Court that a demand for further court fees is not within 
the terms of s. 115, C. P. C. The contrary view has however been 
held in this court for many years and applications for revision of 
such orders have always been accepted as a matter of course.” 

Patna.— The gist of the law on the subject is admirably summed 
^ in Mani Lai v. I^rga Prasad, 3 Pat, 930. Their Lordships 
observed ^ follows : — ” Ordinarily an interlocutory order is not capa- 
wof revisioa, particularly when there is another remedy available to 
tm parly ; but where ord» cso^plaiped against is such as is 



CHAP. V] TREATY RELATIONS AND FOREIGN POLICY 926 

not rigidly accepted in the Dominions any more than it is in the 
United I^gdom. On 21 June 1926 it was unanimously held 
to be necessary by the Canadian House of Commons as regards 
treaties imposing obligations to take military or economic sanc- 
tions, such as the Locarno Treaties. 

One result of the submission of treaties to Parliament is 
inevitable, as in the case of the United States reference to the 
Senate. It is always possible that Parliament may desire to 
amend, and that even the device by which a Speaker may seek 
to refuse to allow the treaty itself to be altered may be defeated 
by the sort of Lower House which does not allow its o£S.cers to 
dictate its conduct. Mr. MacDonald’s frank admission that he 
would not rule out attempts to amend the Anglo-Russian Treaty 
of 1924 in the Commons was disapproved by the Attorney- 
General of New Zealand as an inroad on Executive power. But 
this is clearly rather unwise, and needlessly old-fashioned. It 
is clear that it will increase the difficulties of treaty negotiation, 
if the Legislature insists on intervention ; but the Senate of 
the United States has won a good deal for the United States 
by its intervention, and in the long run it is ridiculous to insist 
that a Parliament shall acquiesce in the supposed perfection of 
the work of the Executive. In a suitable case it can change 
the treaty and bid the Executive seek the approval of the other 
party to the new form. 

§ 13. Dominion Ministries of External Affairs 

The effort to keep in touch with the Imperial Government as 
to foreign affairs has led in the Dominions to the concentration 
of these communications in the offices of the Prime Ministers, 
or a Minister of External Affairs, as in the Irish Free State or 
New Zealand, who have one by one started improved organiza- 
tion to deal with such questions, the stream of correspondence 
having reached in 1925, according to Mr. Amery, some 600 
dispatches and 200 telegrams, whose fate, it may be feared, 
is chiefly filing.^ The decision of Mr. Bruce to maintain in 

^ The portfolio of external affairs became Prime Mmisterial in Australia in 
Deo. 1921, following the Canadian model ; Mr. Mackenzie King in both his 
ministries (1921 and 1926) took the post. The Prime Minister in South Africa 
deals with all these matters. The Minister for External Affairs of the Free 
State took part in the Imperial Conference of 1926. 
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of Chandrafmni Koer Basdeo v. Narayan Singh, 4 P. L. J, 57 and 
'would seem to have been now generally accepted. 

The question whether an order diiecting additional court-fee to be 
paid satisfies the aforesaid tests depends upon the circumstances of each 
case. If it is an order merely assessing the valuation of the property 
and the only question involved is as to the amount upon which the 
court-fee has to be paid, the decision of the court of first instance 
would appear to be final under s. 12 of the Court-Fees Act. That 
section has been enacted in the interest of revenue and is final so far 
as that court is concerned. There will be no appeal or revision from 
that order. But the question may, under certain circumstances, be 
raised in an appeal from the final decree made in the suit. * * And 
where it involves the jurisdiction of the court to try the suit the 
decision involves a question of jurisdiction and a wrong decision on 
the point would amount to an assumption of jurisdiction not vested 
in it by law, or a failure to exercise jurisdiction vested in it by 
law. * * Therefore it is wrong to say that the plaintiff ought to 
have waited till his plaint is dismissed and then pay another court-fee 
for lodging an appeal against the final decree and thus ultimately get 
a redress which in many instances may not be sufi&cient. * * 
Thus an order demanding an improper court-fee involving the 
jurisdiction of the court to try or not to try suit, though an interlocu- 
tory order, fulfils the tests referred to above and will attract the 
revisional jurisdiction of the court under s. 115 of the Civil Procedure 
Code and s. 107 of the Government of India Act. * * As to 
whether interlocutory orders in such matters decide a case under 
s. 115 of the Code, their Lordships in that very case point out that 
the word “case” is not defined and in their opinion it cannot be 
confined to a litigation in which there is a plaintiff, who seeks for a 
relief or damages or otherwise, against a defendant who is before the 
court. Therefore the decision of matter relating to court-fees will 
be decision of a “case ” within the meaning of the word in s. 115 of 
the Code. * If on account of its wrong decision the court refuses to 
exercise a jurisdiction vested in it by law, the revisional jurisdiction 
of the High Court will come in.” 

Again in Musst* Lachmipathi Kumari v Nitnd Kumar Singh, 
5 Pat L. J. 400, their Lordships observed as follows “The High 
Court will not interfere in revision with an interlocutory order where 
there is another course open to the applicant and no irremediable 
harm can be suffered by the interlocutory order.” 

An exactly similar* case arose in Lala Bhuvansari v. Mohan Lai, 
see footnote in 5 Pat. L. J. 400. It approved the decision in 
Chundraman v. Basdeo Narain, 4 P. L, J. 57, where the learned judges 
remarked that “although in Banki Behari v. Ram Bahadur, 
4 P, L. J. 191, a divisional bench of this court has interfered with 
m interlocutory order of this description, generally this court follows 

€utsus curiae of the Calcutta High Court and the course has 
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TRADE RELATIONS AND CURRENCY 
§ 1. Trade Mehtions 

1 0RD DURHAM^ aaid his school of thought assumed that 
I control of tariff and customs arrangements would remain 
with the Imperial Government, and when they worked for 
Canadian reform, though by the Declaratory Act of 1778 the 
principle had been for good laid down that taxation would only 
be imposed on Canada for trade purposes on the footing that 
the net proceeds went to Canada herself, they contemplated the 
maintenance of the system by which Imperial Acts fixed the 
Canadian tariS, and the navigation laws strictly limited the 
shipping communications of the Dominion. There was, of 
course, no doubt as to the colonial power to legislate as to 
customs duties, and double imposts might cause confusion,^ 
but the Imperial Acts were paramount and could not, without 
express authority, be varied, save by adding new duties. The 
coming of free trade in the United Kingdom rendered it impos< 
sible to maintain unchanged the old tarifis, while on the other 
hand it might be impossible for the Colonies to dispense with 
the revenues derived from that source. An Act of 1846^ 
accordingly authorized the Colonial Legislatures to repeal or 
reduce duties imposed by Imperial legislation on foreign goods 
imported into the Colonies. Control of customs legislation 
generally was accorded in 1857.^ The new regime of free trade 
brought with it the utter unfairness of maintaining the pref er^ 
ence for British shipping under the Navigation Acts. The 
Canadian Legislature ad^essed the Imperial Government on 
this subject, and in 1849 ^ the protest was recognized to be just, 
the navigation laws disappeared ; and the St. Lawrence was 
thrown open to foreign vessels. In April 1851 Canada 're- 
ceived control over her post office, a matter of great importance 

^ R&port, ii. 282 ; Wakefield, Art of Golmigation, p. 312, who added the poet 
offioe. ^ See 6 & 6 Viet. o. 49. 

‘ 9 & 10 Viet. 0 . 94 ; 8 js 9 Viet. o. 93 ; Adderl^, Cdmial Policy^ p. 28. 

* 20 & 21 Viet. c. 62 ; 36 & 37 Viet. c. 36, ss. 149-51. Ezeeutive control 
paesed in 1851-5. 12 & 13 Viet. o. 66. 
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of the Civil Procedure Code of 1908 the court has inherent power to 
make such orders as may be necessary for the ends of justice in order 
to prevent the abuse of the process of the court, and under s. 152, the 
court has the right to correct arithmetical mistakes in orders generally 
or errors arising therein from any accidental omission.” Chandramani 
Kocr V. Basdeo Narain Singh^ 4 P. L, J, 57. An application for 
review had however been filed in this case, and on that ground it was 
distinguished and not followed in Harihar Prasad v. Maheswari 
Prasad, 3 Pat. 654, where it was held that the decision as to sufi&- 
ciency of the court-fee was a judgment and could not be altered 
save as provided in order XX, rule 3 C. P. C. See also Mst, Debt v. 
Secretary of State for India in Council, 1935 A. L. J. 376 = 1935 All, 
455, where review of a previous order demanding additional court- fee 
was allowed and refund of court- fee collected in excess was granted. 

A recent decision of Justice Venkatasubba Rao in Lakshmana 
Aiyar v. Palaniappa Chettiar, 69 M. L. J. 479, deals with the 
question of the power of court to review its own order regarding 
the adequacy of court-fees in any particular suit. In the suit 
which gave rise to this Civil Revision Petition, there was an office 
note r^arding the question of court fee payable on the plaint 
and a decision of the Subordinate Judge holding that the fee 
paid was adequate. Later on, there were certain Interlocutory 
Applications and while resisting them, the defence raised the objection 
that the suit itself was not maintainable as proper court-fee was not 
paid. The judge then referred to his previous order and upheld it. 
Thereafter, issues were framed and one of the issues related to the 
question of the sufficiency of court-fee. Again, it was held by the 
District Court to which the suit was transferred that it had no jurisdic- 
tion lo reconsider the adequacy of court-fee paid. The touring 
Court- Fee Examiner having examined the pleadings later, put up a note 
that the proper court- fee was not paid and the presiding Judge upheld 
the contention of the Court- Fee Examiner and directed the party to 
make good the deficit court-fee The aggrieved party, the plaintiff, 
moved the High Court in Revision. On the facts of this case, 
there is absolutely no doubt that the decision regarding court-fee 
must be taken to be final under the provisions of Clause (l) of 
Section 12, Court- Fees Act. There are however certain observa- 
tions in the judgment which though perhaps obiter may have a 
far reaching effect. His Lordship observes; "I have said that 
three previous orders had already been made upholding the plaintiff’s 
contention as regards the proper court-fee payable. In strict law, 
even if the matter had not gone beyond the stage of the first 
order, the lower court’s power to revise the valuation would have 
come to an end.” This means that where the court has passed an 
order to the effect that the court-fee paid is correct, there will be no 
question of a further reconsideration at the instance of anybody, 
wbefhe^ it be the party or the Government or even the court itself. His 
states thus, ” There is nothing in the Court-Fees Act 
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teiriS of Canada was received. The Sheffield Chamber of Com- 
merce remonstrated, the Secretary of State backed their com- 
plaint, though taking care to admit that the Act would not be 
disallowed. It was, it is clear, perfectly honestly held in Eng- 
land that Canada was imposing a grave burden on her con- 
sumers for no just cause, and was ignoring all the benefits of 
free trade. Mr. A. Galt, not unnaturally, took the occasion to 
read the Imperial Government a solemn lesson on the impro- 
priety of the mere idea that the Act might be disallowed. 

Self-government would be utterly annihilated if the views of the 
Imperial Government were to be preferred to those of the people of 
Canada. It is, therefore, the duty of the present Government dis- 
tinctly to affirm the right of the Canadian Legislature to adjust the 
taxation of the people in the way they deem best, even if it should 
unfortunately happen to meet the disapproval of the Imperial 
Mimstry. Her Majesty cannot be advised to disallow such Acts, 
unless her advisers are prepared to assume the administration of the 
affairs of the Colony irrespective of the views of its inhabitants. 

The Imperial Government replied by pointing out that industries 
fostered under tariffs were apt never to become self-supporting, 
a view Mr. Galt did not accept, though experience in Canada 
was to confirm its accuracy. Yet it was 1879^ before a protective 
tariff of a really effective type was passed in the Dominion. 

In Australia, Lord Grey ^ would have liked to enact a tariff 
union in 1850, and on 31 October 1851 he urgently recom- 
mended to the Colonies the beauties of free trade, his doctrine 
being that the Imperial Government was under a duty to 
impose, if at all practicable, this admirable system on the 
Colonies. No great heed was paid to his advice, but the Imperial 
Government on the score of it was believed to have looked with 
undue favour on the action of the Victorian Upper House in 
1868-6 in seeking to prevent the tacking of a Tariff BiU of a 
protective character on to the Appropriation BiH. In 1867, 
however, legislation as to the duties on goods in transit on the 
river Murray between New South Wales and Victoria helped to 
promote local interest in intercolonial free trade, and in J anuary 
1868 ^ the Imperial Government professed its readiness to con- 

^ For its causes, see Skelton, Sir Wilfrid Lavner^ i. 205 ff. 

^ Peai. Pap.f 1 July 1852, p. 67 ; Hansard, ser. 3, ooxv. 2000 5. 

® Pari. Pap., 0. 676, p. 1. 



280 the court .'£ES act [sec. 

the instance of any one after ^rards, there seems to be no purpose 
served by the Court-Fee Exammers examining all pending suits and 
bringing to the notice of the ijresiding Judge cases where the court- 
fees paid are deficient. It is this result which has been averted by 
the intervention of legislature in Bengal where the Court-Fees Act 
has been recently amended in 1935 \vhich has cleared the ground at 
least in some obscure portions of the Act. Section 8B of the Bengal 
amendment provides that ** in every suit or appeal the Court shall, 
after the registration of the plaint or memorandum of appeal and in 
every case before proceeding to deliver judgment record a finding 
whether a sufficient court-fee has been paid.” If we pause and 
enquire as to how this provision about the determination of the 
sufficiency of court-fee is to be after the registration of the plaint, it 
will be seen that a rough and ready or tentative determination of the 
court-fee is made at the outset, of course ex Parte and later on 
there is a finding recorded obviously in the presence of parties. 
From this it appears that the court decides tentatively as to what 
court-fee is payable and when such payment is made, the plaint or 
appeal is registered and afterwards the question of the adequacy of 
court-fee is considered and a definite finding recorded on the question. 
It is this finding that constitutes the decision under clause (1) of 
section 12. 

Original aide of the High Court —Section 12 does not 
apply to the Original Side of the High Court and the first clause of 
s. 12 does not apply to the High Court at all. 

Estoppel.— Where on an objection being taken as to the insuffici- 
ency of court-fee on a memorandum of appeal it appeared that the court- 
fee was exactly the same as that on the plaint, and that the trial judge 
had on an objection by the defendant framed an issue on the point and 
decided it in favour of the plaintiff and the defendant had accepted the 
decision and stamped his own appeal in the appellate court according- 
ly, it was held that under the circumstances the objection could not be 
entertained. Chhunnu Lai v. Bank of Upper India {Punjab)^ 40 1. C, 
904, 

Insufficiently stamped document.— In Mi, Janian v. Ahmed, 
1928 Lah. 221 at p. 223 it was observed as follows ; 

“ The contention of the learned counsel was that the plaint being 
insufiSdently stamped the decree passed thereon was void, and con- 
sequently no appeal lay at the instance of the plaintiff. I confess, I 
am unable to follow that argument. O 7, r. 11, C, P. C. clearly pro- 
vides that if the plaint is written upon paper insuflSciently stamped, and 
the plaintiff on being required by the court to supply the requisite stamp 
paper within the fixed time, fmls to do so, then the court shall reject 
the plaint. This provision of the law read with s. 28 of Court- Fees Act 
djsarly implies that opportunity has to be given to the party rort re med 
to pay the propw stamp, and it is on his failnre to do so that the cour 
is eptiUsd tp declin e to look at the document. Put I am unable to se 
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replied on 19 April 1872 ^ in a long and rather unGonvincing 
dispatch in which he sought to persuade the Colonies of the 
benefits of free trade and of the estranging power of differential 
and protective duties, while he eulogized customs unions as 
making for harmony within and preventing difi&culties arising 
as to differential duties. Incidentally, he pointed out that the 
attempt to criticize the action of the Imperial Government in 
concluding the agreement of 1865 with the ZoUverein was 
inconsistent with the right of that Government in respect 
of treaties, since the Constitution Acts of the Colonies all for- 
bade imposing duties contrary to treaty. He failed, however, 
fully to appreciate and still more to answer the contention of 
the Colonies that it was improper by entering into treaties to 
fetter the action of the Colonies as to giving one another pre- 
ferential treatment. The result of the dispatch was a Con- 
ference of 1872, in which the request for freedom to make 
differential tariffs for foreign powers was dropped, though New 
Zealand was anxious to maintain it, and merely the right of 
making preferential Australian agreements was asked for. This 
was conceded in an Imperial Act of 1873, which, however, 
still provided against differential tariffs for foreign countries, 
or other, not Australasian, parts of the Empire. It was, of 
course, possible under the new arrangement for the United 
Kingdom to be treated in one of the colonies concerned more 
unfavourably than another colony, but little at the time came 
of the concession, for the Colonies turned out not to be able 
to arrange any satisfactory use of the new power they had 
desired. In 1894, at the Ottawa Conference, the issue of pre- 
ference within the Empire was raised and pronounced for. It 
was supplemented by the demand for the removal of aU hin- 
drances whether legislative or treaty which might prevent the 
Colonies from arriving at intercolonial preference agreements 
or agreements with the United Kingdom. The first of these 
requests was accomplished by the repeal ^ of the proviso to the 
Act of 1873 which s^ refused power to make differential tariffs 
save as regards the Australasian colonies, whUe as regards the 
rest of the Empire the Imperial Government intimated that 
Bills to effect such tariffs would not necessarily be disallowed, 
but must be reserved, a condition applied also to Australasian 

^ Pad, Pa^,f 0. 676, pp. 6 ff. * 68 & 69 Viot. o. 3. 

8816.2 •> 
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The appellate court can take up the question $uo motu and 
determine whether the court-fee has been properly collected in the 
lower courts. 

Even where an appellant is not appealing from that part of the 
decree of the lower appellate court which allowed his cross objection, 
for which he did not pay the proper court-fee, the appellate court has 
inherent jurisdiction not to entertain the appeal before the deficit is 
made good as it is a default arising out of the same suit. The Act 
gives discretionary power to insist upon the appellant to pay the proper 
court-fees throughout the litigation as a condition precedent to allow-; 
ing Kim. to come before it in appeal. Rasik Behari Prasad v. Hnday 
Narayan^ 1 Pat. 471 **1922 Pat, 284. , , 

Once the. court disposes of the appealj it becomes functus officio 
and could not call upon any party to make good any deficiency in 
court-fees. Abdulla v. Secy^ of States 19 TLshASl/ 

- As a general rule it is desirable that where an appellate 
court has to deal with the question of recovering a deficit court-fee 
payable by- the appellant in the lower- court or- courts,- the matter 
should be dealt with at the earliest possible moment after the deficit 
is discovered. Hitendra Singh v* Rameswar Singh, 1921 Pat. 88. 

Z. The points to be considered are these; 

(a) The provisions of a fiscal statute should be so construed as not 
td' furnish a chance of escape and a means of evasion of the payment of 
fee. Raj Rajeswarijinv^ Gaihi Krishna, 1924 Cal. 953 = 82 I.C. 128. 

V ‘ {b) The Court-Fees Act was passed not to arm a litigant with 
a weapon of technicality against his opponent but to secure revenue for 
the benefit of the State. This is evident from the character of the 
Act and is brought out by s. 12,. which makes the. decision of the 
first court as to value final as between the parties, and enables the 
court of appeal to correct any ' error as ’to this, only where the first 
court decided to the detriment -of the revenue.” Where- the defen- 
dant seeks to utilise the provisions of the Act, not to safeguard the 
interests of the State but to obstruct the plaintiff, and does not con- 
tend; that the court wrongly decided to the detriment ^ the revenue, 
but ihaX it dealt vrith'the case' without’ jurisdiction,' such a plea which 
was advanced for.the first time at the hearing of the appeal in the Dis- 
trict 'Court, is nSisconceived and was rightly rejected by the High 
Court hachappa Shiddappa, 24 C. W. N. 33=43 B. 507 (P. C.). 

(c) As obs^ved by Wallace,!., in 40 M. L. J. 608, In Re 
Lakshmi Antmal. “ The scheme of s; 12 of the Court- Fees Act is to see 
that the revenue is not ^frauded, that the proper fee payable to the 
Government as the * price’ of the trial of the suit has been paid. It 
is difficult to see how a decision on that point can rest upon the 
Option of parties, or to say that the Act deliberately restrains courts 
bom Interfering on behalf of tbe-rpy^ue unless the parties them'« 
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The Commonwealth in 1906 arranged preference with the 
South African Customs Union, but its offer of a preference to 
British goods imported only in British ships manned with 
white labour came to grief on treaty obligations, and in 1908 
a simple preference took its place. Efforts to carry the pre- 
ference further by securing agreements with Canada or New 
Zealand failed at the time to come to anything,^ The Imperial 
Conference of 1911 in addition saw the desire of preference on 
the part of the Dominions met by a negative on the part of the 
British Government ; that Government, in lieu, pressed for the 
appointment of a Dominions Royal Commission, which in- 
vestigated the possibility of promoting Dominion and British 
trade by methods other than tariffs. Its recommendations, 
arrived at during war conditions, came practically to nothing, 
but in June 1916 the Paris Resolutions ® indicated a new spirit 
in the British Government towards the conception of pre- 
ference, and in 1917 the Imperial War Conference ® committed 
Itself to the ideal of * making the Empire independent of other 
countries in respect of food supplies, raw materials, and essen- 
tial industries It recommended, therefore, the grant of 
specially favourable treatment to the products and manu- 
factures of other parts of the Empire by each part of the Empire, 
and the stimulation of emigration from the United Kingdom 
to the Dominions. The resolution was approved in 1918,* and 
in 1919 it was carried into force in the United Kingdom, the 
form adopted being that of giving preference on a wide range 
of existing duties. The Imperial Economic Conference of 1923 ^ 
reiterated the advantage of preference, and the British Govern- 
ment consented to accept the principle, proposing vmtear alia 
some small new duties in order to grant a more effective pre- 
ference. But the proposal was not at once homologated, as 
Mr, Baldwin conceived the impression that the United King- 
dom should adopt a protective system such as that prevailing 
in the Dominions, but the defeat of the Mmistry at the general 

^ Commottwealth Deft., 1908-9, p. 837 ; Cmadmn Annml JBetneto, 1910, 
p. 105 ; Pad. Pap., Cd. 3524, pp. 419 ff. 

^ Pari. Pap.f Cd. 8271 ; see also Cd. 8482, 9035. Sir W. Lauiier and General 
Botha disapproved (Skelton, ii. 484 f.). 

® Pari. Pap., Cd. 8666, p. 114. * Ibid., Od. 9177. 

^ Ibid., Omd, 2009, 2115. See also Cmd. 2084. 
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decision thereon passed by the court of first instance before a court of 
appeal can interfere. 

A plaint which was insufficiently stamped was filed in the City 
Civil Court, and was accepted without objection by the Sheristadar 
who is the chief ministerial officer of that court, entrusted 
with the duty of checking the pleadings filed in that court, and of 
seeing whether the proper court-fee had been paid thereon. The suit 
was dismissed by the City Civil Judge> and on appeal by the plaintiff, 
the Taxing Officer of the High Court demanded from the plaintiff 
the difference between the court-fee paid by her in the City Civil 
Court and the court-fee payable by her according to the law. The 
plaintiff contended that, as there was no decision by the City Civil 
Judge, under s. 12 of the Court- Fees Act as to the proper court-fee 
payable on the plaint, the Appellate Court had no power under s. 12 
( 2 ) of that Act to require her to pay additional court-fee. It was held 
overruling the contention, that the act of Sheristadar in accepting the 
plaint amounted to a decision by the City Civil Judge as to the court- 
fee payable on the plaint under s. 12 (l) of the Court-Fees Act, and 
that the Taxing Officer was therefore entitled under s. 12 (2) of that 
Act to insist upon the payment of the difference. The words ** shall 
be decided by the court in s. 12 (l) do not mean that an issue shall 
be raised and decided by the court. All that they mean is that the 
court either the presiding officer or the ministerial officer who is charg- 
ed with that duty has to determine it. In re Lashmi Ammal^ 49 M.L.J • 
608*91 1.C, 729*1926 Mad. 96. At page 610, Wallace, J., observes: 
** So far as we are aware, this is the parctice obtaining in all moffusil 
courts. Plaints and petitions are received by the chief ministerial 
officer who files them if he is satisfied that they are properly stamped. 
If he finds that they are not properly stamped, he draws the attention 
of the pleader concerned, to the fact and the deficiency is made up. If 
there is a difference of opinion between the chief ministerial officer and 
the pleader concerned, the matter is placed before the judge or the 
presiding officer of the court, who decides what the proper court-fee is. 
If objection is taken by the opposite side, as to the correctness of valua- 
tion, or court-fee, an issue is raised as regards that, and the court 
decides what the proper valuation is, and what court- fee should be paid. 
The wording of the section offers no difficulty, since in any case, the 
trying court must decide the question of court-fee impliedly, or explir 
dtly^ before it can proceed to try the suit. If the court is not satisfied 
that the plaint is properly stamped, it must dismiss the suit, unless the 
proper stamp fee is paid— See O. 7, r. 11 C. P. C. If the question is 
not explicitly raised and the court proceeds with the trial, the court 
has impliedly decided that the stamp is sufficient. If the parties or the 
taxing officer specifically raise the point then the court gives an expli- 
cit decision thereon. In either case there is a decision of the court.” 
See also Dyad Sin^ v. Ramrahka^ 15 I. C. 463 (Lah.) died infra. 

Second appeals. — Though s. 12 occurring as it does in a chap- 

heajM " Fees in other courts and public offices ” as contrasted vdth 



CHAP. 71] TRADE RELATIOITS AND CURRENCY 935 

be given to the United Kingdom, or of couiBe the rest of the 
Empire. General Smuts moved an amendment to the efiect 
that the Government should bring up ‘ amended preference 
and tarifE proposals which wHI recognize the principle that in 
any tariff arrangements with foreign countries Great Britain 
wiU automatically enjoy a clear preference on any customs 
duties fixed under such arrangement The Master for 
Defence, Mr. Creswell, Labour leader, objected to the doctrine 
that the United Kingdom should profit by the Colonies, which 
had led to the loss of the first Empire. The basis of trade pre- 
ferences was a dangerous one as giving rise to complaints when, 
as in 1924, there was no action in the United Kingdom to carry 
out the proposals of 1923, and he censured General Smuts’s 
querulousness on that occasion. But the matter was finally 
disposed of as a serious political issue by the concession by the 
Government that any reductions accorded to foreign Powers 
would automatically be extended to the United Kingdom. The 
pledge given on 4 May by the Minister of Einanoe was explicit : 
' The Government has no intention of entering into, and will 
not seek, any trade agreement under which Great Britain will 
be placed in a less favourable position than the country with 
which the agreement is effected. In other words, we intend 
to give her most favoured nation treatment in all cases ’. The 
essence of the proposals involved the removal of the old fiat 
rate 3 per cent. British preference, its increase on certain items, 
but a general withdrawal on others, the calculation being that, 
as compared with £860,000 to the United Kingdom and £90,000 
to the Dominions — Canada, Australia, and New Zealand — ^in 
1924, the amounts would be £300,000 to the United Kingdom 
and £50,000 to the Dominions. The British preference of 1919 
and 1925 has, of course, Inevitably done comparatively little 
for the Union, and though it was really admitted that the 
Union owed the defence of her trade to the United Kingdom, 
it was argued that it was to the interests of the United Kingdom 
to secure free transit of goods meant for her. At the same time 
arrangements were made with Southern and Northern Rhodesia 
under which, while certain restrictions are imposed on the 
importation of Rhodesian beef and cattle, there is still in force 
the old system of no customs barriers, the share of Rhodesia in 
customs collected in the Union, in respect of goods which pass 
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is found in an appellate court that the court-fee paid on a plaint or a 
memorandum of appeal, as the case may be, in the court below is in- 
sufficient, and no dispute as to the amount has arisen and been specifi- 
cally decided in such lower court with reference to s. 12 of the Court- 
Fees Act, it must be held if such lower court has proceeded to the deci- 
sion of the suit or appeal, that such court had decided under s, 12 (t) of 
the Court-Fees Act upon the proper court-fee to be levied. Such being 
the case, provision of s. 12, paragraph {ii) of the Court- Fees Act 
would apply, and the consequence of the action taken by such 
superior court would be such as is provided for in s. 10 paragraph {ii) 
I, c., if the court-fee paid on a memorandum of appeal as in this case, 
to the first court of appeal is insufficient, it is competent in this court 
to call upon the appellant in the first court of appeal to make good the 
deficiency in the court-fee on the memorandum of appeal in that 
court, and, on his failing to do so, to dismiss the appeal in that court, 
should the appeal have been decided in his favour, after reasonable 
time has been allowed to make good such deficiency or in case the 
appeal in the lower appellate court of the party appealing to this court 
has been dismissed, to refuse to entertain his appeal to this court until 
the deficiency is made good, reasonable time being allowed for such 
purpose, after which, should the deficieney have not been made good, 
the appeal to this court would stand dismissed.” See also Jani v. 
Bishen Singh t 1935 Lah« 698. 

Suit or appeal must come before the court.— -For the 
adoption of the course prescribed in s. 10 (2) it is necessary that the 
suit should have come before the court, which evidently means that 
the appeal should have been registered ; because not till then can it 
properly be said that the suit has come before the court. This of 
course is mandatory and the power conferred by this provision of 
the law may be exercised at any time so long as the suit remains 
before the court in appeal. Bidhu Bhusan Bakshi v, Kalchand Roy, 
1927 Cal. 775*106 I, C. 335. 

" Until the appeal was admitted it was not competent to the Judge 
to pass any order dismissing the original suit ”, for non-payment of 
proper court-fee. Puthia Vittil Govinda Nambi v. Puthia Vittil 
Parameshwar, 1 M. L. J. 528. 

Powers of Appellate Court where the suit was 
beyond the jurisdiction of the first court.— Where the 
pecuniary value of the suit was beyond the jurisdiction of the court 
of first instance but the appellate court decides to proceed with the 
appeal as though there had been no defect of jurisdiction under s. 11 of 
the Suits Valuation Act, it can still order payment of the deficit court- 
fee under s. 12 of the Court-Fees Act, Though the same valuation of 
the subject-matter may be utilised both for assessing the court-fee and 
for purposes of jurisdiction, the two matters are quite distinct, and provi- 
sions with regard to the one should not be confused with those relating 
to the other. Because there is a provision of law rendering it un- 
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other parts of the Empire more difficult, seeing that exports 
from the Dominions must he paid for in some way, and, if 
manufactures are barred, payment is rendered more difficult. 
In the case of Canada the primary producers’ reaction to this 
fact produced the great Progressive or Farmers’ Movement, 
which for a time after the war seemed likely to achieve power 
throughout the Dominion, and which aimed at the increase of 
the British preference or even the free introduction of British 
goods, as a means of counteracting the high prices of their 
agricultural equipment exacted by the East. The reductions of 
the customs tariff of Canada resultlag from the pressure of this 
movement, which brought about a slight increase in the British 
preference, have, on the other hand, afforded the main support 
of the Conservatives, who fought the elections of 1925 and 1926 
frankly on the issue of a higher tariff, and by a certain irony 
the maintenance of the comparatively moderate tariff depends 
on the political alliance of Quebec — ^in itself far from desirous 
of a lower tariff — with the western admirers of free trade. It is 
significant that the final determination of the Progressive party 
in March 1926 to follow faithfully an alliance with the liberals 
was motived by the discovery that the Unionists could make no 
really valuable concession on the tariff issue. Their defection 
and Mr. Mackenzie King’s defeat in June rested on another issue, 
and the West showed in September its adherence to lower rates. 

The Free State Government in 1926 intimated that it was 
prepared to consider, subject to the approval of the Bail, closer 
economic relations with the United Kingdom, which, of course, 
forms the best possible customer for Irish exports of natural pro- 
duce. The establishment of a customs barrier ^ between the two 
parts of Ireland has not had any effect towards inducing accept- 
ance of union by the north, though there was a certain amount of 
annoyance on both sides of the line during the early period of the 
operation of the new regime. Further trouble was caused in 1926 
by the decision to lower the duties on spirits in the Free State, thus 
encouraging smuggling by sea from the south into the north.^ 

^ The Tariff Commission Act, 1926, marks the end of dootrinaue free trade 
and sets up a Comuuasion to advise as to tariff changes. The Farmers recognize 
that they 'wdl pay the cost. A very weighty and impartial Commission pro- 
nounced for free trade. 

^ Canada and the West Indies reached agreement in 1925-6 for a twelve- 
year treaty, but no great haste in improving the steamship service resulted. 
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of the valuation of the subject-matter of the suit by the trial court is 
final between the parties, but this can be reopened by an appellate 
court if the decision is not only wrong but is also to the detriment of 
revenue. The case of other wrong decisions by trial court is not 
touched by s. 12 and there is no finality in such cases of the findings of 
the trial court nor could the powers of the appellate court to sit in 
judgment over the findings of the trial court be doubted. But the real 
difficulty arises from the absence of any provision for the realisation of 
deficit court-fee in such cases. It is only in s. 12 of the Court- Fees Act 
is found this provision for collection of deficit court-fee and in cases 
not covered by s. 12, there is no provision of law under which the 
deficit court-fee payable in the lower court and detected by the 
appellate court can be realised. 

Powers of the Taxing Officer. — It is the court of appeal 
and in the case of High Court, the court itself as distinguished from 
the Taxing Officer thereof that must consider the decision of the lower 
court erroneous. 

The fees mentioned in the first clause of s. 12 are those payable 
on a plaint or memorandum of appeal in the subordinate courts and 
the section does not impose on the High Court, as distinguished from 
the Taxing Officer and the Taxing Judge, the duty of deciding the 
questions relating to valuation for the purpose of determining the 
amount of the fee chargeable in the High Court on a memorandum 
of appeal. 

The High Court may undoubtedly, under the second clause of 
s. 12 require a party to pay an additional fee upon the plaint or memo- 
randum of appeal in the lower court and this power is conferred on the 
court itself as distinguished from the Taxing Officer whose powers are 
confined under s. 5 to the fees payable in the High Court, Per Daw- 
son Miller, C. J, in Krishna Mohan v. Raghunanda, 4 Pat. 336 at 
p. 352 ; see also Gajendra Nath Saha v. Sidochana, 39 C. W. N. 
131 ; Mithoo Lai v. Mt Chamdl, 1934 A. L. J. 957 “1934 All. 805. 

A Taxing Officer would be exceeding his powers were he to take 
upon himself to decide the very question on which the appellant by 
the memorandum of appeal seeks for a judicial decision of the court 
after argument on both sides. He would be virtually usurping the 
powers of the court and would be in reality assuming himself the 
appellate powers over subordinate Judges.*' Raghunaih v. Ganghadhar, 
10 Bom. 60 at p. 61. But in Bahai Kuar v. Narain Singh, 22 
A. L. J. 1038, it was held that the power of the court to decide 
disputed questions of court-fee is vested in the Taxing Officer, 
under s. 5 of the Court-Fees Act, subject to his power to refer 
the matter to the Taxing Judge when a question of general importance 
arises. This authority extends to all such questions arising in the 
High Court whether the deficiency alleged is on the memorandum of 
appeal in the court c« on a plaint or memorandum of appeal filed in 

court bdow. It is however submitted that this decision of a single 
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work of producing sovereigns and half ’■sovereigns is carried out 
under the principles adopted in the Royal Mint, but subject to 
the cost being paid by the local Governments, while the profits 
adhere to them. The proposal of New South Wales in 1923 to 
close the branch on the score that it did not pay was abandoned. 
Silver and bronze coins continued to be imported from the 
United Kingdom, the importers paying for them at the face 
value, while the British Government bore the cost of carriage 
and of replacing worn-out coins. It was, however, agreed in 
1898 that the mints at Sydney and Melbourne might manu- 
facture silver and bronze for local use, but this project was not 
carried into efiect, and under the Constitution the matter 
passed into the hands of the Commonwealth. At the Colonial 
Conference of 1907 ^ the Commonwealth Government succeeded 
in securing assent to a plan by which the British currencies 
should be withdrawn at the rate of £100,000 a year, and a new 
distinctive currency should be created for Australia, to be 
manufactured in the first instance in England. Erom 1916 on, 
manufacture has taken place in Australia. The Common- 
wealth Government has, of course, the sole duty of regulating 
this currency, which has no value outside Australia, unless 
given such by local Act or Order in Council under the Imperial 
Act. The legal authority for this coinage is contained in Act 
No. 6 of 1909, which occupies the whole field, giving validity 
to gold coined in England or at any branch. It was of course 
necessary for the effective operation of the Act that the Orders 
in Council of 1 August 1896 regulating currency in Australia 
under the Imperial Act should be revoked, and this was done 
by Order in Council of 23 January 1911. 

The Union of South Africa resembles the Commonwealth in 
having a branch of the Royal Mint at Pretoria, established 
under Act No. 46 of 1919, which provided an annuity of £40,000 
for working expenses, and Royal Proclamation of 14 December 
1922, which took effect on 1 January 1923. Further, the Mint 
manufactures a specific South African silver and bronze coin- 
age, which is authorized by Act No. 31 of 1922. The profits on 

in gold production, the Mdboume Mint sufficing. A Mint for Rhodesia has 
been discussed, but decided against on the score of cost. 

1 Pad. Pap., Gd. 3623, pp. 190 ff., 646 f. ; Cd. 3624, pp. 170 ff. j Od. 6273, 
pp. 158 ff. i Cd. 5746, pp. 168 f., 370 f . ; Cd. 6746-1, p. 204, 
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was directed to pay, did not pay it. In appeal, the appellate court 
tried to realise the court-fee in the payment of which default was 
made. It was contended that s, 12 by its terms was inapplicable. 
The question of valaacion has not been wrongly decided by the trial 
court, and though there had been a detriment of the revenue, it is 
attributable, not to an erroneous decision of the court upon the ques- 
tion of valuation but to the failure of the plaintiff to carry out the 
direction of the court. The court held the Act should be so construed 
as not to permit a chance of escape and a means of evasion and 
rejected the plea. Rajarajeswari v. Gati Krishna, 1924 Cal. 953. 

Realisation of deficit court-fee. 

1. The suit or appeal must be pending before the 
court. — The court has no jurisdiction before the plaint or appeal is 
filed and after the same is disposed of. Once the suit or appeal is 
disposed of, the court becomes functus officio to deal with it in the 
matter of the realisation of the deficit court-fee. And no order can be 
passed directing the stoppage of the preparation of the decree or 
calling upon the parties to pay the deficit. After judgment is pronoun- 
ced, the decree must follow under s. 33 and O. 20 rr. 6 and 7 C. P. C., 
and the court has no power to direct that Ihe preparation of the decree 
be stopped until the payment of the deficit fee. S. 28 of the Court- 
Fees Act does not empower the court to call upon the parties to pay 
the deficit after judgment has been pronounced. Kedar Nath v. 
Chandra Mauleshwar^ 11 Pat. 532. After the suit u decided, the 
court is no longer seized of the case and has no jurisdiction to require 
the plaintiff to make good the alleged deficiency in court-fee, ML 
Durga Devi v, ML Parhati, 141 I. C. 175 » 1933 Lah. 208, following 
82 1. C. 588 and Jatra Mohan Sen v. Secretary of State, 46 C. 520 “ 
52 I. C. 435 ; see also 152 I- C, 799, cited under s 10. The court 
has no power, after the appeal has been disposed of to recover the 
deficient court fee on the memorandum of objections. In re Secretary 
of Stata for India represented by Collector of Coimbatore, 142 L C. 
25 “ 1933 Mad* 32 1 (In this case, the previous case law on the point 
has been reviewed). In Raja Dev Narain Singh v. Ramil Singh, 
5 P» !-»• J. 508, it was held that when an appeal has been dismissed 
by the High Court, under O. XU, r. 11 of the Code of Civil 
Procedure, 1908, the court has no power to recover from the respon- 
dent who was appellant in the court below, the deficiency in court-fee 
due on the memorandum of appeal filed by him in that court. In this 
case the second appeal was dismissed under O, XLI, r. 11 of the 
C^e of Civil Procedure. The respondent before the High Court 
who was the appellant before the court of first appeal did not pay the 
full court-fee payable upon his memorandum of appeal in that court. 
If a d^ree had been made in his favour in second appeal it would 
have been parhaps on the authority of Narain Singh v. Chaturbuj, 
High Court to refrain from signing its decree 
W the deficit been paid by the respondent. Their Lordships obser- 
The inherent pQww coujrt yirqidd, we think, cover 
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Sir 6. Bowen in Queensland refused to assent to a measure pro- 
viding for inconvertible paper currency, pointing out that his 
instructions required him to reserve any such Bill. Ministers 
resigned in protest, but Mr. Herbert took office and secured 
the issue of Treasury BiDs. In 1895Hhe Newfoundland Govern- 
ment was permitted to stamp the notes of the banks which 
could not meet them with a guarantee of payment at a valuation 
to be decided by a joint committee of the two Houses of the 
Legislature, it being made clear that by assenting to the pro- 
posal the Imperial Government took no responsibility of any 
kind for the redemption of the notes at the amount guaranteed 
by the Government of the Colony. In 1910 a suspending 
clause was ex maiore cautela inserted in an Act to provide for 
currency notes, which, however, were really merely orders on 
merchants for payment of workers’ wages, which on presenta- 
tion to the mercWts were immediately dealt with and with- 
drawn from circulation, thus not forming in any sense an 
addition to the coinage. 

urgent tras the need. The incident was Yainly cited on 1 July 1926 in the 
Canadian Commons as an excuse for Mr. Meighen’s action (pp. 5492 1). 

^ Pari Pa^., H. C, 104, 1896, pp. 6-9. 
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(b) When the court-fee on the memorandum of appeal 
is deficient. — The question of the sufiSciency of the stamp on the 
memorandum of appeal should always be regarded as open until the 
appeal is finally heard and disposed of. This view applies to Courts 
subordinate to the High Court and to the High Court when consider- 
ing the question of the sufficiency of the stamp in the court below 
under the second part of s. 12. But it is doubtful whether the first 
part of s. 12 can be held to empower the Bench of the High Court 
hearing the appeal to reject a memorandum as insufficiently stamped 
in view of the remarks of Sir Dawson Miller in Krishna Mohan Singh 
V. Raghunandan Pandey, 4 Pat. 336*87 L C 137* 1925 Pat. 392 
(F. B.y, where he expressed the opinion that the power of the High 
Court to decide the amount of the fee payable on a memorandum of 
appeal presented to the Higa Court has been delegated to the Taxing 
Officer and the Taxing Judge. Sideshwari Prosad v. Ram Kumar 

12 Pat.694*144 L C. 684-1933 Pat. 234. If the appellate 
court finds that the memorandum of appeal is not so properly stamped, 
then the approved view is that there is no invariable rule that the 
appellant should be given time to make good the deficit and that time 
will be given only in cases where there was a hona fide mistake by the 
party and not due to wilful default. A distinction thereby is sought to 
be drawn between a plaint and a memorandum of appeal and the 
approved view on a comparison of the language of s. 149 and O. 7, 

r. 11 of the Civil Procedure Code (for detailed discussion of the several 
views, see commentaries under s. 6 suj^ra) is that the discretion to grant 
time need not necessarily be exercised in the case of appeals as in the 
case of the plaints. 

Bombay. — In Achuta Ramachandra v. Nagappa, 38 Bom. 41, 
a memorandum of appeal was presented on the last date of limitation 
with a half a rupee stamp instead of the requisite court*fee of 
Rs. 205. The explanation ofiFered was that the party had no funds. 
The court refused to grant time and rejected the?appeal. Batchelor, J., 
thought that a memorandum of appeal stood on the same footing, 
as a plaint. Section 107 sub-s. 2 of the Code, which reproduces 

s. 582 of the old Code, provides that the appellate court shall 
have the same powers and shall perfrom as nearly as may be the 
same duties as are conferred and imposed by the Code on the 
courts of original jurisdiction in respect of suits instituted therein* 
Morwver, unless the authority to reject such a memorandum of appeal 
as this is referred to O. 7, r. 11 (c), there is not, so far as we are aware, 
any authority to which such action of the court could be referred. 
Th^ it is urged that this view of the law is in conflict with s. 149 of 
Civil Procedure Code and that the court could extend the ti-mR for the 
payment of fees on any documents which may be presented to it. But 
when a Articular document is a plaint or a memorandum of appeal, 
then the court’s discretion must be exercised in accordance with the 
,;?MCi^i|ffByisions of 0.7, r. 11 (c). Thereafter s. 149 would come into 

operate to produce this effect, that upon the payment 
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These provisions were re-enacted as ss. 735 and 736 of the 
Merchant 8hi;pping Act, 1894, while by ss. 366 and 367 power 
was given to the Governors of Colonies to issue proclamations 
regarding merchant ships which should have the force of 
Imperial Acts, and by s. 264 similar value was given to legisla- 
tion by British possessions under the power conferred by s, 264 
to apply to any ships registered in, trading with, or being at 
any port of the possession any provisions of Part II of the Act 
relating to masters and seamen which would not automatically 
apply in the case of ships not registered in the possession. 

The Imperial Act also provides for recognition being given 
to local examinations for certihcates for masters and mates, 
and for marking of loadlines. Moreover, the Act of 1854, as 
amended in 1862,^ gave power to colonial courts of inquiry to 
investigate cases of misconduct by masters or mates, and to 
cancel or suspend certificates, subject to an appeal to the High 
Court in England or to the Board of Trade. This was extended 
by an Act of 1882 to meet the ruling of the Supreme Court of 
Victoria ^ that the Act did not empower the Navigation Board 
of that colony to inquire into a case of a collision occurring ofi 
the South Australian coast, and now stands as s. 478 of the 
Act of 1894. 

In some cases Imperial legislation or local legislation are 
possible alternatives, or the latter may supplement the former. 
Thus s. 238 gives the Crown the widest power to provide for 
the surrender of deserters in case where provision is made by 
the foreign country for reciprocal treatment, but local Acts are 
often passed, under which action is normally taken in lieu of 
under Imperial Orders in Council, 

Disputes between the Imperial and local Governments have 
not been rare, and surrender of the right of intervention cannot 
in such cases be expected, because it corresponds to the right 
possessed as against foreign nations to make representations, 
and, if essential, to adopt measures of reprisal in order to pre- 
vent differential treatment of British shipping. Canada in 
1878 endeavoured to regulate the space to be occupied by deck 
cargoes in the case of all ships visiting Canada, repeaUng as 

1 25 & 26 Viot. 0. 63. 

^ In re Victoria Steam Navigatton Boards ex AUan, 7 V. L. R. 248 ; 
46 & 46 Yiot. c. 76 (now 57 & 58 Viot. o. 60, s. 478). 
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not prepared to differ from the exercise of the judge’s discretion in 
admitting the appeal.” 

Patna.— In Ramshay v. Kumarlakshminarayan, 3 P. L. J. 74“ 
42 1. C. 675, the appeal was presented on the last day of limitation 
with an insufficient court fee and the reason stated was that “ it is 
the practice of the courts in such cases to receive the appeal 
and to allow time to make good the deficiency.” The learned 
judges observed “S. 4 of the Court-Fees Act, 1870, forbids the High 
Court to receive a memorandum of appeal unless the proper court-fee 
is paid. Section 6 contains a similar provision with regard to other 
courts. Section 28 of the same Act, which obviously does not apply 
to the cases now before us, make provision for stamping a document, 
which has, through mistake or inadvertence been received, filed or used 
by a court though unstamped or insufficiently stamped. Section 149 of 
the Code of Civil Procedure provides that where the whole or any 
part of any fee prescribed for any document by the law for the time 
being in force relating to court-fees has not been paid, the court may 
in its discretion at any stage allow the person by whom such fee is 
payable to pay the whole or part as the case may be, of such court- 
fees, and upon such payment, the document in respect of which such 
fee is payable, shall have the same force and effect as if such fee had 
been paid in the first instance. It has been held that in the case of the 
plaint insufficiently stamped the court is bound under O. 7, r. 11, 
(s. 54 of the Code of 1882) to give the plaintiff time to make good the 
deficiency. I doubt whether the legislature intended that time should 
he given as a matter of course even where the plaintiff has deliberately 
and without any excuse paid an insufficient court fee, but it is too late 
to question the rulings on this point. Some courts held that s. 54 of the 
Code of 1882 was by s. 582 of the Code made applicable to an appeal. 
The contrary view was expressed by the Full Bench in Balkar an Rai 
V. Govindanath Tiwari, 12 All. 129, and a new s. 582 A was then 
added to that Code. Section 149 of the present Code takes the place 
of s. 582- A of the Code of 1882 and vests a very wide discretion in the 
court, but in my opinion s. 149 should not be construed in such a 
way as to nullify the express provisions of s. 4 of the Court-Fees Act. 
When the amount of the court- fee payable is open to doubt, or the 
amount of the fee cannot be ascertained by the court till the record is 
received, or it appears that the appellant has made an honest attempt 
to comply with the law, the court may properly receive the appeal 
and allow time for the deficiency, if any, to be made good. In the cases 
before us, the appellants have deliberately, and to suit their own conve- 
nience, paid on their appeals insufficient court-fee, in fact they have paid 
only a small fraction of the fees which they admit are payable by them. 
In such cases, the court is not in my opinion, bound to receive the 
appeal and give the appellant time to make good the deficiency. 
Assuming that the court has power to receive these appeals, and allow 
time for the deficiency to be made good, I think we should be exercis- 
ing our discretion in an unreasonable manner if we were to do so.” 
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But there remains a great field of doubt as to whether provisions 
of local Acts are or are not repugnant to the Imperial Act ; is 
silence in that Act a proof that no further regulation is pos* 
sible ? This seems implausible, unless further regulation is by 
necessary intendment excluded, so that the Commonwealth 
may properly regulate the examination of ships in supplement 
to the Imperial Act. Other cases are clearly instances of repug- 
nancy ; thus the authority given to the Governor of a Colony 
to authorize a prosecution for sending a British ship to sea in 
an unseaworthy condition ought not to be given to a minister, 
even though the Governor will normally act on ministerial 
advice, and the appropriation of the proceeds of wreck by the 
Dominions was technically tiltra vireSt as these revenues had 
been surrendered by the Grown in return for the British civil 
list. On the other hand, the provisions of the New Zealand 
Act and of subsequent Commonwealth legislation as to light- 
houses might well be valid as supplementary to the provisions 
as to lighthouses made in Part ^ of the Imperial Act of 1894, 
which secures contributioiis on a wider basis from foreign ships, 
and not merely from such ships as actually enter colonial ports. 

In view of the utter divergence of opinion as to the legal 
powers of Dominion legislatures it was fortunate that the 
Navigation Conference of London ^ in 1907, on which the writer 
was one of the representatives of His Majesty’s Government, 
was able to arrive at satisfactory results. It agreed by resolu- 
tion 0 that 

the vessels to which the conditions imposed by the law of Australia 
or New Zealand are applicable should be {a) vessels registered in the 
Colony, while trading th^in, and (6) vessels, wherever registered, 
while trading on the coast of the Colony ; that for the purpose of the 
resolution a vessel shall be deemed to trade if she takes on board 
cargo or passengers at any port in the Colony to be carried to and 
landed or delivered at any port in the Colony. 

But a vessel was not to be deemed to be engaged in the coasting 
trade if she merely took on board and carried between two 
colonial ports through passengers from overseas or going 
abroad, or merchandise conveyed or to be conveyed on through 
bill of lading from or to an oversea port. 

The outcome of the Conference was the decision of New 
^ Pari. Pap.f Cd. 3567, p. y. See also Gd. 4355. 
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dismissed, the appeal automatically lapses. Another difficulty may 
arise in the following case. The plaintiff defaults in paying the 
proper fee but gets a decree. The defendant appeals and the appel- 
late court holds that the proper fee has not been paid in the lower 
court. Section 10 Ui) says that the suit shall be stayed* It cannot 
be construed literally as there is no suit to be stayed. Nor does it 
appear to be proper to stay the appeal for the party aggrieved by the 
decree who seeks to vacate it being the appellant, it is he, who is pre- 
judiced by the stay of appeal, while the defaulter is the plaintiff 
respondent. But there is no good in proceeding with the hearing of 
the appeal on the merits until the plaintiff respondent makes good the 
the d^iciency due on his plaint. In the event of his making default 
in such payment, his suit may have to be dismissed under s. 10 (2), 
having the same effect as appeal being allowed. The only way 
perhaps for the procedure laid down to be adhered to, without 
prejudice to the defendant appellant is while staying the hearing of the 
appeal also at the same time stay execution of the decree of the lower 
court. In Rowliiis v. Luchmi Narain^ 3 Pat. L. J. 443, the court 
has held that where the plaintiff respondent has failed to pay the 
proper fee in the court below, no decree shall be executed in his 
favour until the deficiency is made good. But what is to happen if 
the decree has already been executed by the decree-holder plaintiff so 
that any postponement of the hearing of the appeal is prejudicial to 
the defendant appellant rather than to the defaulter the plaintiff 
respondent ? It is submitted that there is no way out of the difficulty 
except to minimise the hardship by staying the hearing of the 
app^l to the shortest possible period. S. 10 (2) authorises the court 
to dismiss the suit of the plaintiff-respondent if the additional fee is 
not paid within the time fixed. That has the effect of allowing the 
app^l and the defendant will be enabled to proceed by way of 
restitution. But in Bengal by virtue of the Amending Act of 1935, it 
appears that the court cannot dismiss the suit but can recover the deficit 
as a public demand. Some of these and similar difficulties are soupht 
to be solved in the decisions set out hereunder. The noticeable feature 
is that courts being conscious of the defective nature of s. 12 have 
fallen back on occasions on their inherent jurisdiction holding that 
s. 12 is not exhaustive and that their powers to rectify mistakes or do 
justice is pot confined to the actual wording of the section. Various 
methods are suggested to refuse to hear counsel, to stay the 
signing of the decree, to refuse to issue the decree etc., thereby 
putting pressure on the defaulting party taking the view as expressed 
in Batjanaihv, Dhani Ram, 117 L C. 107" 1929 All. 571, that it 
is open to the courts to take all lawful means for the collection of the 
court- fee and the carrying out of its own orders. 

Default by respondent-ksue of decree to be stayed.— 

Where it was discovered in second appeal in the High Court that the 
D^nident when appellant in the lower appellate court has not paid 
snmraATit oourt-fee on his memorandum of appeal in that court 
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Chief Justice of New Zealand that an award of the Court of 
Arbitration had binding effect on ships registered in New 
Zealand, even when in Australian ports, but w^as not effective 
on Victorian registered ships. The decision, which was very 
probably sustainable under s. 735 of the Merchant Shipping Act, 
1894, was not based on that section, but on the alleged power 
of the Parliament of New Zealand to regulate its own ships 
and subjects. More far-reaching was the decision in Huddart 
Parker efc Co. Proprietary Ltd. v. Nioson,^ ivhich raised the ques- 
tion whether under s. 75 of the New Zealand Shipping and 
Seamen, Act, 1908 — a consolidation of the old legislation — ^it 
was possible to insist on extra wages being paid while a vessel 
was engaged in the coasting trade, and to enforce this pro- 
vision by authorizing the Port Superintendent to withhold a 
clearance. The ship in question was registered in Victoria, and 
her rates of pay were regulated by an award of the Common- 
wealth Court of Conciliation and Arbitration, so that a direct 
conflict between the two laws arose- The Court held the power 
elective in so far as a seaman could insist on obtaining lus 
extra remuneration, and a clearance could be withheld. But 
it denied that the power to regulate coasting gave authority 
to repeal any provision of the Imperial Act of 1894 — ^in special 
that one which does not permit a seaman to claim his full 
wages in any Court abroad if he is engaged for a voyage to 
terminate in the United Kingdom, or that it should be held to 
allow the repeal of the corresponding section in the Victorian 
Act. This Act was erroneously treated as if it had mere colonial 
force, despite the fact that under s. 264 of the Imperial Act of 
1 894 it was expressly given Imperial validity. It does not seem, 
however, that there was sufficient ground for denying that the 
power to regulate the coasting trade gave power to repeal. It 
is true that regulation may be held to refer merely to opening 
or closing the trade, but so narrow a view is implausible, and 
certainly has not been accepted by the Commonwealth Govern- 
ment or indeed any Government. The Court, however, over- 
looked a very serious obstacle to the validity of the New Zealand 
application of s. 76 of the Act. Under the Commonwealth 
constitution, as mentioned, the award of the Commonwealth 
Court would seem to have been given validity everywhere, so 
^ 29 N. Z. L. R. 667 ; Keith, op. oit., zi. 294-9. 
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subject-matter of the suit, aud consequently dismissal of an appeal is 
not tantamount to a dismissal of suit in all cases where the appellant 
is the plaintiff. It is for consideration therefore whether under the 
Bengal s. 1 2 both the appeal and the suit are expected to be dismissed. 
But this is not clearly brought out. If the- appellant is the defendant 
and the respondent has not paid the proper .court-fee on the plaint in 
the lower court, then it is provided that the procedure indicated above 
should be folloTved as far as it would apply with this difference that 
if the party bound to pay defaults, the- suit is not to be dismissed but 
the amount of the deficit is to be collected from the defaulting party 
as a public demand. It may be observed that this is quite an 
innovation. The accepted principle hitherto was that no party could be 
pursued and deficit court-fee if - any collected from him after the 
termination of the litigation. ’ The levy of court-fee is different from 
that of stamp duty in this respect. The. utmost sanction against the 
defaulting party is refusal to hear . his case, and dismiss a 
suit or an appeal as the case may be. This provision which 
enables the Crown to proceed against a litigant for arrears of 
court-fee after the litigation is over and courts have lost jurisdiction, 
is quite' a’^new principle in the law of court-fees. It is for considera- 
tion that once this principle is .accepted, ,what logical extensions 
thereof may not be possible und whether it may not work a hardship 
itt atieast some cases where, a plaintiff, might perhaps have elected 
Hot to pursue a suit if he was directed to . pay a particular amount 
of court-fee. 


Conditional decree not to be passed.— “As plaintiff did not 
pay the deficient- court-fees as soon as the first issue was decided 
against him, -'the subordinate 'judge should have held that the suit had 
been properly dismissed. The District Munsiff ought to have called 
upon the plaintiff to pay the deficient couit-fee; as he failed to do so, 
the subordinate judge was not in error in entertaining the appeal and 
dealing with it ; but he should have passed no decree until the fees 
<me had b^n ps-id and if they w:ere not paid he should have dismissed 
the suit We have to observe, howevers that the court-fee should 

have been collected before the passing of , the decree and the decree is 
clearly irregular in directing that in- default' of payment of the fees, 
fhe.'prayer for possession alone would- be disallowed instead of saying 
that the suit would stand dismissed.” Krishnaswamiv. Sundarappier, 
18 M, 415. 


1 w' n appeal- .was ^missed under O. 41 , 

n ^ T ^ ^ Rajdeo Narain Singh v. 

RamdtT Smgh 58 L C. 271-5. P. L. J. 508. It was held as 
follows Wherever xt is intended .to recover deficit court-fee from a 
respondent b^ore the High Court in respect of something dne in a 
proper course is- to admit tbe.a^)eal -for hearing, and 
to^e ^on under s. U. read with s. 10 of. the Court-Fees Act. 

andean punish the 

MwutiDg |«aintiff or appellant as .the -case may . he, fey. ^he 
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from vexatious interference, to which foreign shipping could 
not be subjected without causing retaliation, which would fall 
on British shipping. Sir W. Laurier revived the impossible 
doctrine that the Act of 1894 was an ovemding of Canadian 
autonomy, asserting, as did Mr. Brodeur/ that it had rendered 
invalid earlier Canadian legislation, which in point of fact had 
never been valid at all. The Commonwealth delegation asserted 
that it was satisfied that it had full powers, which, as Sir J. 
Ward pointed out, was more than dubious. In the result, only 
Canada and New Zealand asked for extended authority, and 
nothing was even promised, still less done, to meet their desire. 
The Bill of 1910 (No. 85) was never assented to, but an Act, 
No. 37 of 1911, was passed by New Zealand in accordance 
with the understanding on which her legislation of 1909 was 
permitted to become law, disclaiming the right to regulate the 
terms of hills of lading for carriage of goods to New Zealand. 
In 1912 the Commonwealth Navigation Bill was passed, and 
being reserved, was dnly assented to. The Government with- 
drew at the last moment, under firm pressure from the Imperial 
Government, a clause which endeavoured to provide that, if a 
certificate had been withdrawn in Australia and restored by 
the Board of Trade, it must not he used in Australia. On the 
other hand, it insisted on retaining a clause providing for the 
adoption all year round of the winter loadline, or in the case 
of sailing ships the North Atlantic leadline, in respect of the 
carriage of deadweight cargo other than coal, though the wisdom 
as well as the legality of the enactment was open to the gravest 
doubt. But the effective coming into operation of the Act 
was long delayed by reason of war conditions, and it was very 
extensively amended in 1920 in order inter alia to include the 
provisions as to safety of life at sea agreed on at the Conference 
of 1913-14, at which Canada, the Commonwealth, and New 
Zealand were all represented. By this Act it was made clear 
that many provisions applied not merely to ships registered in 
the Commonwealth, but also to other British ships whose first 

^ In point of fact tho Canadian law, alleged to have been overridden, was 
never vabd, for it dealt with limitation of habihly and presumption of fault 
on breach of collision rules, both matters on which Canada never had power 
to legislate contrary to the Imperial Acts (see cd. 1, iii. 1 525, n. 2). The latter 
point is now disposed of by the Jl^arithm Conventions Act, 1011. 

A a 2 
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Jiirifdititfoii of appellate court to act under clause 2 
wliere only one defendant appeals.— The plaintiff sued four 
Dcrsons to recover arrears of rent, and three parcels of land demised to 
tte Karnavan of defendants Nos. 1 and 2. The District MunsifiF passed 
a decree for the plaintiflF, against which defendant No. 4 who asserted a 
jenmi right over part of the land in question preferred an appeal. In 
that appeal, the District Judge considering that the suit had been 
improperly valued, made an order requiring the plaintiff to pay addi- 
tional fee, on non-payment of which the suit was dismissed. 

The order of the District Judge in dismissing the suit for failure 
of plaintiff to pay additional stamp duty demanded was irregular for 
the following among other grounds. In the first place he had no 
jurisdiction over the whole subject-matter of the suit, the appeal by 
4 th defendant, relating to one item only. Secondly the appeal had 
not he&n admitted when the order was passed, and therefore the 
matter was not before the judge in such a shape that he had 
juri^iction to make any order.” Kerda Vertna v. Chadayan Kutti, 15 
M. 181. 

Procedure where both the parties to the appeal have 
to pay deficit court-fee. — Where a plaint is not properly stamped 
and a decree is given in plaintiff’s favour and objection is taken In 
appeal, the appellant should be made to pay the proper court-fee before 
the respondent is called upon to pay the deficient stamp duty payable 
in the court of the first instance. Gungadhara Ayyar v. Veta Chetty, 
14 M. L. J. 144. 

Written statements pleading -a set-off should be 
treated as a plaint.— O. 8, r. 5, C. P. C., provides that where in 
a suit for the recovery of money the defendant claims to set off against 
the plaintiff’s demand any ascertained sum of money legally recover- 
able by him from the plaintiff not exceeding the pecuniary limits of the 
jurisdiction of the court, and both parties fill the same character as 
they fill in the plaintiff’s suit, the defendant may at the first hearing 
of the suit but not afterwards unless permitted by the court, present a 
written statement containing the particulars of the debt sought to be 
set off. And it is further provided that the written statement shaU 
have ihe same effect as a plaint in a cross suit. 

should be paid for set off. — In Chennappa v 
Ragjhiufktthan, 15 M. 29 it was held that the written statement should 
be regarded ^ a plaint in regard to the set off and should be stamped 
accotdingly. Tt is open to the District Judge under s. 12 of the 
Court- Fees Act to direct the defendant to pay the court-fees on his 
written statement before the set off could be allowed.” ManikLal 
Vadilal v. Chandulal Balabhal, 94 I. C. 646 « 28 B. L. R. 525“ 
1926 Bom. 343. 


, .Where the plea of set off is allowed by lower court, 
^ ^t wout collection of fee.— When a document is admitted by the 
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it for them to adopt them or not as they thought best. In 
the case of the convention achieved in 1914:, the Merchant 
Shipping (Convention) Act^ 1914 — ^whose operation is still 
delayed — applied generally to ships registered in the United 
Kingdom, but it imposed on British ships not so registered the 
obhgation, i£ entering or proceeding to sea from a port in the 
United Kingdom, of compliance with the rules as to construc- 
tion, equipment, and manning of ships, and the provision of 
wireless telegraphy, that are required in the case of registered 
ships. There is thus a certain disparity of treatment ; the 
Imperial Act binds British registered ships everywhere, even 
in Bomimon harbours ; but Dominion registered vessels are 
bound in British waters by the Imperial Act. What is much 
more serious is the fact that, as the Act does not apply to ships 
not registered in the United Kingdom the provisions of Part I, 
these vessels are not liable to the rules which require masters 
to report derelicts ; to observe certain rules of navigation in 
the vicinity of ice ; to give aid on hearing wireless calls, &c. 
If they are to be made subject to these rules, it must be by 
Dominion legislation, and the Act leaves it wholly undecided 
whether or not such local legislation can be enfoi'ced in British 
Courts. If it cannot, then by registration in a Dominion a 
vessel might evade the Act, since it need never proceed to its 
home port. The same question remams unanswered as regards 
legislation by the Dominions as to registered ships generally or 
coasting vessels. Does such legislation bmd a ship in a British 
port,^ and can a British Court enforce it ? As under s. 735 a 
Dominion legislature can repeal provisions of the Imperial Act 
of 1894 referring to ships registered therein, it might seem that 
the new provisions must be treated as if enacted Imperially, 
but the matter was evaded in the controversy as to load- 
lines with Canada. The Board of Trade there countered the 
Dominion contention, by pointing out that the assumption that 
the new loadline proposed by Dominion legislation for registered 
ships could be deemed to have in British ports Imperial validity 
was contradicted by the express provision of the Act for the 
recognition on certain conditions of colonial marked loadlines 
as equivalent to British marked loadlines. 

^ Similarly, caja consukr officers and Naval Courts enforce Donoimon 
legislation 7 Gf. Cmd. 2768, p. 19. 
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Civil Procedure Code.— The references in the section to the 
•■.lii n' Ic V should now be taken as referring to the corresponding’ 
of the Code of 1903, (See s. 158, C. P. C.) Consequently^ the 
*'113 the Code of Civil Procedure” must be read as in 
of Civil Pr!.x:edure 1908 ” and the words “ in s. 351 '* must 
be tt 'J as “ill O. XLI, r. 23, in the first schedule.” 

Inherent powers of court. — Sections 13, Hand 15 exhaust the 
pro\isions in the Court- Fees Act regarding the refund of court-fees 
paid in the suit or in appeal. But they do not oust the inherent 
juii»<!iction of a court. 

Section 151 of the C. P. C. is a new section first enacted in the 
Code of POS, whereby there is a saving of the “ inherent powers of 
the court to make such orders as may be necessary for the ends of 
justice or to prevent abuse of the process of the court.” Of course it 
is hardly necessarj* to observe, considering the wide discretion given 
in the bccli jn that rourts are to invoke its aid only in cases where 
there is an imperative necessity for same to remedy mainfest injustice 
and in the absence of any other statutory provision bearing on the case. 

It was held in Chandra Dhari Singh v. Tippan Prasad Singh* 
3 P. L. J. 452, that the High Court has inherent power to make an 
order directing the taxing officer to issue the necessary certificate to 
enable an appellant to apply to the revenue authorities to obtain a 
refund of any excess court-fee paid on the memorandum of appeal. A 
court has jurisdiction to order a refund of court-fees in cases which do 
not fall within anyofSs. 13, 14 or 15. See Mahammad Sadiq Ali 
Khan v. Ali Abbas, 7 Luck. 588-146 I. C. 789-1933 Oudh 170 
following 14 W. R. 47 ; 40 Cal 365-20 I. C. 498 ; 7 Rang. 88-117 
LC. 585-1929 Rang. 158; 8 Bom. 313(F.B.); 35 Mad. 567-10 
I. C. 201 ; 83 I. C. 829*" 1925 Oudh 39, In Galstaun v. Raja Janahi 
Vaih Roy, 38 C. W. N. 185-152 1. C. 215-1934 Cal 615, it has 
been held that s. 13 is not exhaustive and that the High Court may, in 
suitable cases, exercise its inherent powers vested in it by s- 151, 
C. P. C. and order refund of court-fees paid. 

** Where a plaint or memorandum of appeal is returned as 
insufficiently stamped the court has inherent jurisdiction to ord« 
teftind of stamp paid.” Bhuvaneswari v. Kishan Dayal, 72 I.C. 405. 

Is a recent Madras case, it has been held that the court can 
order a refund of court-fees (1) where the Court- Fees Act applies, 
(2) where there is an excess payment by mistake, and (3) where on 
account of a mistake of a court a party has been compelled to pay 
the court-fees either wholly or in part. Outside these cases, it has 
been held, the court has no authority to direct a refund. Thus where 
an appeal is withdrawn and consequently dismissed, the appellant 
is not entitled to apply for a refund of court-fees paid on the memo- 
syuadum of appeal. In re Chidambaram Chettiar, 57 Mad. 1028- 
0 321 - 1934 Mad, 566. In C.M.P. No. 1402 of 1933, decided 
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C OPYRIGHT affords a remarkable instance of Imperial con- 
trol asserted without shadow of constitutional justification, 
simply because the publishing interest in the United Kingdom 
possessed sufficient power to induce the Governments of the 
day to press their claims. The Imperial Act of 1842 ^ regarding 
copyright gave it in the Dominions as well as the Umted King- 
dom, and accordingly prohibited by s. 17 the importation of 
reprinted copies on pain of a fine and double the value of each 
copy imported. The Legislatures of the Canadian Provinces 
pointed out with much cogency that in view of American re- 
prints the carrying out of the Act was impossible and unde- 
sirable. In 1847,® therefore, power was taken by Order in 
Council to suspend the operation of s. 17 whenever local pro- 
vision was made to secure a due return for the author. Canadian 
legislation from this date to 1850 made such provision, and on 
the formation of the Dominion proper provision was continued 
by c. 66 of 1868, which was followed by an Imperial Order in 
Council of 7 July 1868. But the arrangement of imposing 
import duties brought little gain to authors, while Canadian 
printers complained that American reprints were thus able to 
oust them from having any share in the work. Their com- 
plaints were adopted on 1 July 1868 by the Finance Minister, 
who asked the Imperial Government to secure permission for 
reprinting in Canada at a royalty of 12^ per cent, on the pub- 
lished price. The Imperial Government demurred that it was 
uncertain if this would result more favourably to the author 
than the import duty ; that it would make reprints cheaper 
than the original ; and that it would need the termination of 
existing copyright conventions with foreign powers. The 
Dominion Government was not convinced, and in 1872 ® passed 
a Bill, which the Governor-General reserved, and which required 
reprinting of British copyright works within Canada in a month, 

1 See on it Pari. Pap., C. 7783, p. 17 ; Prov. Leg.^ 1867-06, pp. 1281 ff. ; 
Quick and Garran, Const, of Cotnmomvealth, pp. 594 S. 

* 10 & 11 Viet. c. 96. ® Pari. Pap., H. C. 144, 1876, pp. 5-7. 
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MfiftM ImI Chandra, 107 L C. 825 (Pat.) See also Msf. Deba v. 

1&35 A. L. J. 376-1935 All. 455. as to refund of 
niJ^akf-nly collected by lower court. 


Gluts (b). 

I:j ‘-ase-^ fallinpr under class (&) also refunds have been ordered. 
See thf recent decisions of the Madras High Court in L. P. A. 
30 of ;-3i, C. M. P. No. 1737 of 1932, C. M. P. No, 695 
of 1^'^33. C. M. P. No. 4631 of 1933, C. M. P. No. 6231 of 
Py33 and C. M. P. No. 2351 of 1934. The Calcutta High 
Court is also of the same view. See 38 C- W. N. 185 cited supra. 
It is submitted that it is only for the sake of convenience court- 
fees are collected in the shape of stamps under s. 25 of the Court-Fees 
Act. Section 4 of the Act lays down that no document chargeable 
with fees shall be received, fixed or exhibited in the court unless the 
proper fee is paid. Therefore even at the outset such insufficiently 
stamped documents ought not to have been received at all. It is 
because the receiving clerk in the office could not obviously check and 
find whether the papers presented are in order, before he receives it 
into the office, such insufficiently stamped documents happen to be 
received. For the simple reason that what ought not to have been 
received has been received by inadvertence, the person presenting the 
paper ought not to be in a worse position by the document he presents 
being taken into the office than he will be if the receiving officer 
refused to take it. The dismissal of a petition to excuse delay in 
presentation or re-presentation is only tantamount to saying that the 
presentation is not a proper presentation. If the presentation is not a 
proi)er presentation then the appellant or petitioner is entitled as a 
matter of equity to be relegated to the position he would be in, if the 
office had declined to receive his insufficiently document even at the 
outset. It is therefore submitted that in such cases, the appellant is 
entitled to the refund of court-fee paid by him in the shape of stamps 
and mutilated by the office. This order could be made by courts by 
virtue of their inherent powers though it is submitted not by any 
power under section 151, C. P. C. 

Class (c). 

Cases falling under class (c) stand on a diffierent footing altogether. 
They are cases where after the memorandum of appeal and connected 
recofds are returned for rectification of some defects, the appellant 
does not re-present them, but desires to withdraw the same for several 
reasons, as inability to pay the proper fee, settlement of claims, etc. 
In cases where the return is not for any deficiency of court- fee but 
for the rectification of other defects, and the appellant chooses not to 
proceed with the appeal, it appears that the court-fees could not be 
refunded But refunds have been ordered even in such cases in 
Ifedcae, see C« M, P. Nos. 3292 and 3293 of 1934 (this is a case 
appeHant represented that the delay in re-presentation need 
HBf teexonsed); Np. 4600 pf 1933 (where the appeal was 
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C OPYRIGHT aSords a remarkable instance of Imperial con- 
trol asserted without shadow of constitutional justihcation, 
simply because the publishing interest in the United Kingdom 
possessed sufficient power to induce the Governments of the 
day to press their claims. The Imperial Act of 1842 ^ regarding 
'copyright gave it in the Dominions as well as the United King- 
dom, and accordingly prohibited by s. 17 the importation of 
reprinted copies on pain of a fine and double the value of each 
copy imported. The Legislatures of the Canadian Provinces 
pointed out with much cogency that in view of American re- 
prints the carrying out of the Act was impossible and imde- 
sirable. In 1847,® therefore, power was taken by Order in 
Council to suspend the operation of s. 17 whenever local pro- 
vision was made to secure a due return for the author. Canaffian 
legislation from this date to 1850 made such provision, and on 
the formation of the Dominion proper provision was continued 
by c. 56 of 1868, which was followed by an Imperial Order in 
Council of 7 July 1868. But the arrangement of imposing 
import duties brought little gain to authors, while Canadian 
printers complained that American reprints were thus able to 
oust them from having any share in the work. Then* com- 
plainta were adopted on 1 July 1868 by the Finance Minister, 
who asked the Imperial Government to secure permission for 
reprinting in Canada at a royalty of 12^ per cent, on the pub- 
lished price. The Imperial Government demurred that it was 
uncertain if this would result more favourably to the author 
than the import duty *, that it would make reprints cheaper 
than the original ; and that it would need the termination of 
esdsting copyright conventions with foreign powers. The 
Dominion Government was not convinced, and in 1872 ® passed 
a Bill, which the Governor-General reserved, and which required 
reprinting of British copyright works within Canada in a month, 

» See on it Pari. Pap., C. 7783, p. 17 ; Prtm. Leg., 1867-06, pp. 1281 ff. ; 
Quick and Garran, ConsL of CommoHivealth, pp. 604 ff. 

® 10 & 11 Viot. 0. 96. » Pari. Pap., H. 0. 144, 1876, pp. 5-7. 
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CeHain specific cases considered. 

7, Compromise of suit— ^letely hecBXiSG the suit was not tried 

but was compromised that is no ground for refund of court-fee. Land 
liivd' v. Gregory Paul, 4 Bom. L. R. App. 96, 

2. Where appeal is dismissed as not maintainable, — ^Where 
the High Court dismisses a second appeal on the ground that 
no second appeal lay from the decision appealed against} the court- 
fee paid on the memorandum of appeal cannot be refunded. Jagadish 
Coudhury v. Radha Dubay, 6 Pat. 599* 1928 Pat 35. 

i. Where the appeal has been heard. — ^Where the appeal 
was stamped after the period of limitation and counsel argued in sup- 
port of it, but the appeal was held time barred, no refund could be 
granted. AnnamaUti v. O. M. R. M, Cheity Firm, 22 I. C. 884. 
Mirea Muhammad v. Rajhallab Nath, 107 I. C. 320. But see 38 
C. W. N. 185 cited supra. 

4. Dismissal for default of payment of deficit court-fee , — 
It was held in Janak Prasad v, Askaran Prasad, 6 Pat. 602 * 
105 I. C. 742-1928 Pat. 29, that where the appellant was given time 
to pay the additional court-fee and on his dekult the appeal was dis- 
missed, there could be no refund and that further the Registrar has 
tio power to put a party on terms as to payment of court-fee. 

5. Mistake of party. — ^Where in a partition suit, the final 
decree was drawn up on a court-fee stamp instead of on a non- judicial 
stamp as it ought to be, the plaintiif is not entitled to a refund. 
Ma^darn Rafiuddin v. Syed Ahmed, 7 1.C, 94-14 C.W.N, 1101. Bui 
in Muhammad Roser v. Rajballahnath Singh, 107 LC. 320, it was held 
that the Court has power to make an order for refund of excess court- 
fee paid under a bona fide mistake. See also 40 C. 365. 

6. Appeal found^unnecessary.—Whexo the appeal was found to 
be wholly unnecessary and no proceeding except the admission of the 
appeal had taken place in respect thereof, the Lucknow High Court 

that it had jurisdiction to order a refund of court-fee even though 
the case did not fall within s, 13, 14 or 15. Mahomed Sadiq Ali 
Khan v. Saiyid Ali Albas, 7 Luck. 588-1933 Oudh 170. 

Refund under this section. — The section specifies the 
orcamstanoes when the refund could be gnranted. They are : 

(A) When the plmnt or appeal is rejected by a court on any of 
the grounds mentioned in the Code of Civil Procedure and is ordered 
by the appellate court to bo received. The relevant provisions of the 
code are; 

1. O* VII, r* 11, which provides that a plaint shall be rejected 
(tf ) Where it cbes not disclose a cause of action, 

claimed is undervalued and the plaintiff 
?**?^P*^ ^ court to correct the valuation within a tim<5 

■In w imi oar the coort lailg to do 



OHAP. vm] COPYRIGHT LEGISLATION 956 

matic, excluding any idea of requirements of local printing or 
publication. Tbe Imperial Act of 1886 was made operative in 
Canada by Order in Council of 28 November 1887 ; but in 
1889 the Governor-General forwarded an Act (o. 29) which, 
however, was only to come into force on proclamation by the 
Governor-General, and asked for authority to proclaim the 
Act. The Act offered copyright in Canada for twenty-eight 
years on condition of prmting there : if the offer was not 
accepted, any person might obtain a hcence to reprint on 
paying 10 per cent, on the retail price, and, if sufficient copies 
were made available, aU importation might be prohibited, save 
of books enjoying copyright in the Umted Kingdom and law- 
fully printed and published there. It was requested, of course, 
that the convention should be terminated as regards Canada, 
as it was clearly not in accord with the policy of the Act, and 
was proving of no gain to Canada.^ Lord Knutsford * simply 
refused the request to permit the Act to become operative, or 
to denounce the convention for Canada, and his grounds were 
simply that publishers held that a month was much too short 
a time for them to obtain copyright in Canada, and that they 
objected to the licence system. He held that the matter must 
stand over, pending the outcome of negotiations for a conven- 
tion with the United States. 

In 1891 the United States ® conceded a copyright conditional 
on printing, but only in cases where local copyright m other 
countries was given to the citizens of the United States on the 
same terms as to subjects of that country, and the privilege 
was accorded to British subjects on an assurance from the 
Imperial Government that copyright could be obtamed in the 
United Kingdom by mere publication, and in other possessions 
was accorded on the same conditions as to British subjects. 
In effect what was meant was that by mere publication at 
London an American citizen obtained copyright in Canada, 
whereas a British subject had to print in the United States to 
obtain copyright. Canada again pressed for the t^mination of 
her bondage, and her case was considered by a department 
committee * representing the Poreign and Colonial Offices and 
the Board of Trade, which reported strongly against accepting 

^ Pari Pap,, C. 7783, pp. 4r-9. * Ibid,, pp. 12 f. 

^ Ibid., C. 6426. ^ Ibid., 0. 7783, pp. 43-56. 
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Tkdkuf DasT^tsi Ram^ 141 L C. 450 "1933 Lah. 135. Bat see 
Ram Chatid v. Bhagwan Das, 1935 Pesh. 8, in which it has been 
held that s- 151 C. P- C. cannot he invoked to grant refund when a 
remand is made under that section. 

Preliminary point— The remand must be one under O. 41, 
r. 23, C. P. C. Jagannath v, MaruH, 36 L C. 241 ; Nafid Kumar v. 
Bilasram, 43 I- C* 855; Mahamod v. Fateghar, 1927 Lah. 196 =*100 
I. C. 49. If a remand can be deemed to have been made on any of the 
gtcmnds mentiooed in O. 41, r. 23, C. P. Code, the appellant is entitled 
to a refund certificate under the section, although the appellate court 
erroneously purports to make the remand under s. 151, C. P. Code. 
Sushfia Mala Patta Mahadevi v, Sumanto, 151 I. C. 721 *40 L. W, 
372** 1934 Mad. 643. To attract the operation ofs. 13, the lower 
court must have disposed of the suit on a preliminary point. 

And what if dads ton on a preliminary point ? It is 

not a case decided upon the whole evidence and upon all the issues 
raised in the suit. See 92 I* C. 1045 ; 96 L C. 786 ; 98 I. C. 906 and 
103 I. C. 537. 

There is no definition in the Code of Civil Procedure as to what 
a preliminary point is. It means and includes all points or issues of 
fact or law the determination of which precludes the necessity for the 
determination of the other points or issues of fact or law and which 
determination disposes of the entire suit. Skeoambar v. LaUu Singh, 
9 A. 26 ; Muhammad Allahadad v. Ismail, 10 A. 289. See also 99 
1, C. 974 and 30 A. 165 **37 1. C. 383 for the meaning of what is 
meant by a preliminary point. Preliminary point means a matter 
prediminary to the determination of the suit which the parties bring 
before the court for decision. Krisknan v. Mufhan, 22 M. 172. 

“ A preliminary point under O. XLI, r, 23 of the Civil Procedure 
Code is any point the decision of which avoids the necesssity for the 
full hearing of the suit. * * Such point comprises not only points 
like limitaiion, jurisdiction and res judicata, but also points such as 
that evidence tendered was not admissible, or that there was no case 
for the defendant to answer, or that there was no proof of publication 
in a libel suit. In all these cases the points are preliminary to the 
final disposal c/l the suit. 

‘‘The words ‘preliminary point’ occur in s. 562 of the Civil 
Procedure Code of 1382 which corresponds to the present O. 43, r. 23 
and are interpreted by Mahmood, J., mRam Narain v. Ehawanidin 
where it is laid down that the words are not confined to such legal 
poiflfts only as may be pleaded in bar of suit but comprehend all 
soch piMnts as may have prevented the court from disposing of the 
ease on the merits, whether such points are pure* questions of law or 
pBie qnestioos of fact ; and he gives as an instance a mortgage suit 
jy whi ch it is held that the plaintiff is not a son and heir of the 
and therefore the snit is dismissed without entering into the 
awnia 4a# the varioiis pleas relating to the mortgage. The view 
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was anxious to secure Canadian adherence to the new conven- 
tion arranged at Paris in 1896, in connexion with which Mr. 
Hall Caine in 1895 and Mr. Thring in 1899 paid visits to the 
Dominions. In 1900 a compromise on a small point was 
reached ; where a book which had copyright in Canada had 
been produced in some part of the British Dominions other 
than Canada, then on proof of the issue of a licence to reproduce 
the work in Canada, the importation of any other copies of 
the work might be prohibited, thus securing protection for a 
Canadian publisher. In 1901 Mr. Mills, Canadian Minister of 
Justice, discussed the situation with Mr. Chamberlain, but no 
result was reached. In 1902—3 the Canadian Courts decided in 
Imperial Book Co, v. Bldck ^ that it was no longer legal to 
import into Canada reprints in America of British copyright 
works, in that case the ninth edition of the EncyclopcBdia 
Britannica, The ground of the decision was simple ; the pro- 
hibition of s. 17 of the Act of 1842 was suspended by Order in 
Council under the Act of 1847, for such period only as arrange- 
ments were in force in Canada for collecting a duty on imported 
reprints for the benefit of the author, and, when that lapsed, 
the Order in Coimcil ceased to operate. The Privy Council 
refused leave to appeal, showing that it agreed with the decision, 
and in 1903 its decision in Craves v. Gorrie ^ showed that the 
Fine Arts Copyright Act did not apply beyond the United Ejng- 
dom, so that protection for British authors in respect of pic- 
tures, drawings, and photographs, probably also sculpture and 
engraving, did not exist in the Dominions. Moreover, the need 
of revision of the International Convention led to a Conference 
at Berlin in October and November 1908 which produced vital 
changes in the Convention, The matter was first considered 
in England by a strong committee under Lord GoreU, and then 
by a subsidiary Imperial Conference ® which resulted in resolu- 
tions in favour of a new Imperial Act to extend to all the 
Empire, save to the seM-goveming Dominions, which were to 
be free to declare it in operation subject to changes as regards 
procedure and remedies. If any Dominion adopted the Act, it 

1 35 S. C. R. 488 ; (P. C.) 21 T. L. R. 540. The argument that s. 152 of the 
Customs Consdidation Act, 1876, applied to Canada was rejected in view of 
s. 151, as Canada had made full provision as to her customs (s. 151). 

2 [1903] A. C. 496. 3 Pari. Pap., Cd. 4976, 5051, 5272. 
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riifund of court-fee. S. 13 of the Court-Fees Act provides that 
where a sait is remanded in appeal on any of the grounds mentioned 
in F. 35 i of the Code, the court-fee paid on the memorandum of 
appeal should be refunded. The Code referred to is the Code of 1859. 
This was re-enacted ass. 562 in the Code of 1882, and the correspond- 
ing provision of the present Code of 1908 is O. 41, r. 23, Under 
5 . B of the General Clauses Act (X of 1897), the reference to the Code 
of IS5'> is to be taken to be to the corresponding Rule under the present 
Code. The effect is that under r. 23 courts can remand any case and 
under s. 13 Court-Fees Act, the appellant is entitled to a refund of court- 
fee paid on the appeal memorandum in al/ cases of remand. It is for 
consideration how far the effect of the amendment on the Court- Fees 
Act was realised, when r. 23 was re-enacted in Madras recognising the 
judicial decisions that laid do\^ that courts had inherent powers to 
remand cases and the same was not controlled or limited by O. 41, 
r, 23 C. P. C. 

Remand on addition of parties.-— Where the appellate court 
directed the lower court to add certain parties and retry the suit it was 
held to be an order upon a preliminary point. Jadav v. Bandhu, 
37 C. 171-5LC. 998. 


In Mohammud Shaft v. Fatehgar and others, 1927 Lab. 196 “ 100 
L C. 49, it was held that an order on appeal directing the addition of 
parties to a suit or amendment of a plaint and remanding the suit for 
retrial is an order upon a point, which is necessarily preliminary to 
the proper decision and trial of the suit, and the order of remand is 
therefore under 0. 41, r, 23 C. P. C. 

An order refunding epurt-fee when a remand is made can only be 
passed under s. 13 of the Court-Fees Act in a case where the remand is 
under 0. 41, r. 23. 1927 Lah. 196 ; Agent, Bengal Nagpur Ry, v. Behari 
J^l Duit, 1925 Cal, 716 *'52 C. 783. The judgment in Jadah 
Gobinda Singh v Afiath Bandhu Sahu, 37 C. 171 - 51. 1.C. 998, is also 
authority for holding that an order on appeal directing the addition oi 
po^csto a suit and remanding the suitfor retrial is an order upon a 
point which is necessarily preliminary to the proper decision, and the 
trial of the suit. 


Wmmi* admission of document.— “A certificate under s. 13 
Court-Fees Act should be granted when a suit dismissed on the 
ground a document relied on is inadmissible, is remanded, as -the 
|SOD^0.41,r. 23. ♦ * lie trial court dismissed the 
mt holding that the agrwment was inadmissible in evidence for want 
of registration. The District Judge held that the document was 
admissible, and ren^ded the case to the trial court, for decision on 
toe ments ; but omitted to pass au order for the refund of the court- 
as r^uired by s, 13 Court-Fees Act. On an application 
,gr ir^nd of the court-fee by the appellant, the learned ju^e held 
IMilie nmand was not under O. 41, r. 23, and declined to grant the 
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limitation are made by Imperial Order in Council, or in the 
Dominions by orders of the Governor in Council. In a second 
class fall cases in which the Act is not adopted, but, as in New 
Zealand by Act No. 4 of 1913, similar provisions are prescribed, 
which permit of the Dominion being treated as if it were a 
possession to which the Imperial Act extended. Thirdly, if 
neither condition is fulfilled, it is still possible for privileges to 
be conferred by Order in Council on works first published in 
the Dominion in question, or authors resident therein at the 
time of making their works, in return for protection for works 
by British subjects not resident in the Dominion, Curiously 
enough, it was necessary to protect at first both Canada and the 
Union by such Orders in Council, as both delayed legislation. 
Canada indeed was extremely slow to move after obtaining 
freedom, because her printers were adverse to the whole idea of 
the convention. As an inducement to the Dominion to accept 
the Convention of 1908 a protocol was signed at Berne on 
20 March 1914, which authorized any power to refuse the benefits 
of the convention to authors being subjects of non-Union states 
which did not afford adequate protection to works of members 
of the Union, if such authors were not hona fide residents of 
Union countries.^ In 1919 and 1920 BOls in Canada raised 
controversy, and the Canadian Authors’ Association was founded 
to resist the proposals which became law in 1921 (c. 24). Under 
this Act the whole scheme of the Berlin Convention, which 
Canada had accepted, was upset by the provision (s. 13) that, 
if a book were not printed in Canada in sufficient quantities to 
satisfy the Canadian public, a licence might be given for pub- 
lication on payment of a royalty, and similarly licences might 
be given for serial publication oi serials. The International 
Bureau at Berne pointed out convincingly that the proposal con- 
travened the convention, and the Government of Mr. Meighen 
consented to undertake not to proclaim the Act, but fiirst to 
secure amendment. The promise was repeated by Mr. King, 
and kept in June 1923 (c. 10), when the chief Act was amended 
by applying the licensing sections only to Canadian citizens, 
exempting from it all other British subjects, and subjects and 
citizens of countries members of the Union. It is not surprising 
that the Canadian Authors had no great joy at this provision 
1 Farl. Fap., Cd. 7613. 
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Aft authorismcr the refund of any court-fee paid on the memorandum 
of ^vhen the order to make up the deficit has not been complied 

wirh b\'the party and the appeal consequently rejected. Janak 
r7,'r(/.f V. Prasiadt 6 Pat. 602“ 105 I. C. 742. 

Court-fees paid under order of court.— Where as directed 
by f'ciirt, the ixtrty made a payment of excess court-fee, the appellate 
court coaid direct its relund. liidar Sen v. Rikhai, 30 A. 103 ; Katchi 
Rou'thcr V. KahiiT Muhammad^ 28 I. C- 300 ; Girish Chandra v, 
Chattdra.lbC^ W. N. 190. But see Hitmdra Singh v. 
Miharaja of Darbhanga, 92 I. C. 626. But the case is different if 
a party says he made the payment owing to the wrong advice of the 
stamp reporter, jagedish Radha, 6 Pat. 599*® 105 L C. 740. 

Mortgage suits. 

Appeal against preliminary decree. — A refund certificate 
cannot be granted by court in such an appeal as the suit has not been 
disposed of by the first court. Nandekumar v. Bilas Ram, 43 I. C. 
S55 (Pat.). 

Appeal from the final decree. -Where an appeal from 
the preliminary decree was pending “ it was not necessary for the 
mortgagee to file another appeal from the final decree. The court 
was competent to order the refund of the court-fee paid for the appeal 
against the final decree.*’ Sxmmi Dayal v, Muhammad Sher Khan^ 
83 I. C. 829 (Oudh ) ; Kanhaiya Lai v. Tribeni Sahai, 36 All. 532. 
As an unqualified pronouncement the observation seems to be 
rather too wide for a mere variation of the preliminary decree may 
not necessarily imply the grant of all the modifications sought in 
a final decree. The position is too obvious to necessitate any further 
elaboration. See also under Sch. I, Art. 1. 

Cross objections. — The section speaks only of a memorandum 
of appeal and does not mention a memorandum of cross objections. 
Consequently it was held in 1898 Bombay Printed Judgments 72, that 
BO refund of court-fees could be made on a memorandum of cross 
c^jections. But in Madras after the amendment of 1922 no such diffi- 
culty could arise. So also in Bengal after the amending Act of 1935. 

Application for refund of stamps.— An application under 
B. 13 for refund of court fee is covered by s. 19 cl. (xx) and no court- 
ly is chargeable on it. Jag Narain Pandey v. Mata Badal, 1932 
All. 590. See also 9 W. R. 357. But where the application is put in 
under s. 151, C. F. C. it must bie stamped. In Madras applications to 
the High Court for refund of court-fees paid under a mistake or by 
misdirection, we exempt from stamp duty vide <j. O. No. 31 of 1927 
dated 5-1-27. 

Original side of the High Court.*— In those High Courts 
which exercise ordiaary original civil jurisdiction, the applicability 
of the section is doubtful. The original side of the High 
Court is not a court” within the meaning of the 

faction when an appeal is preferred therefroxn and heard by a 
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DIVORCE AND STATUS 

T he comparatively minor question of divorce still forms one 
of the instances in which reservation is required by the 
royal instructions to the Governors of the Australian States, 
Newfoundland, and the colonies of Malta and Southern Rhode- 
sia, and control was exercised in this respect long after internal 
matters as a rule were not a subject of comment. A Victoria 
Bill of 1860 was not assented to, but was allowed to stand in 
1864 ; 1 New South Wales BiUs of 1877 and 1879 similarly failed 
to become law, but an Act of 1881 (No. 31) was allowed to have 
effect. A Bill of 1887 was objected to on the score that it was 
inconvenient to have different divorce laws in different parts of 
Australia, and that it did not insist on domicile as the test of 
jurisdiction, thus creating confusion and exposing persons who 
remarried after divorce to the penalties of bigamy and their 
children to illegitimacy.^ In 1889 Victoria introduced new 
grounds of divorce, including drunkenness, coupled with failure 
to support, or cruelty, by the husband, or neglect of domestic 
duties by the wife ; desertion for three years ; a commuted 
death sentence or sentence of seven years’ penal servitude ; 
murderous assault ; repeated adultery by the husband, or 
within the conjugal residence, or in circumstances of aggrava- 
tion. Domicile was to subsist for two years before petition, but 
a deserted wife retained her domicile,® and no petition might be 
brought by persons resorting to the Colony to seek divorce. 
The Act was assented to after representations had been made 
by the Australian Agents-General in its support. The Colonial 
Secretary justified his change of attitude by the view that the 
Act was passed after an election, where it had figured as an 
issue ; that it was approved generally in Australia ; and that 
domicile was the guiding test of jurisdiction, the specification 
of two years being explained to mean that genuine domicile 
1 ParL Pap., H. C. 196, 1894, pp. 8 f. 

2 See Pari. Pap., C. 6006 ; H. C. 144, 145, 1894 ; Cd. 1785 ; New South 
Wales Deb., xxv. 260, 1079, 1605 ; Victoria Deft., Ixii. 314, 827 ; Dilke, Problems 
of Greater Britain, ii. 282 ff. For Victoria now cf. No. 3282 (1923). 

^ So also in Tasmania, 1919, No. 65 ; Western Australia, No. 7 of 1912. 
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above what is payable on any other application to the court when 
ti^ Tietuioner is successful in whole or in part m his review petition. 

Review.-Scction 144 of the C. P. C. provides that any person 
cons;dcr:ncf himself nffcrrieved 

f.y) by a decree or order from which appeal is allowed by 
this Cody but from which no appeal has been preferred. 

\b) by a decree or order from which no appeal is allowed by 


this Code, or 

(c) by a decision on a reference from a court of small causesf 
may apply for a review of judgment to the court which passed the 
decree or made the order, and the court may make such order 
thereon as it thinks fit. 


See also O. 47 of the Code. 

Coiirt'fee on review applications,— Art. 5 of Sch. I of the 
Act provides that where such a petition is presented before the 90th 
day of the decree in the suit or appeal in which the judgment is sought 
to be reviewed, the court-fee payable is “ one half of the fee leviable 
on the plaint or memorandum of appeal ** and Art. 4 provides that 
where it is preferred m or after the 90th day the full fee leviable on 
the plaint or memorandum of appeal should be paid. This section 
{s. 14) provides that wh«re a review application is made, even beyond 
the 89th day of the decree till which date alone the concession rate of 
fee is leviable, and where the court finds that the delay is not due to 
any laches on the part of the petitioner it may order the excess half 
of the court-fee stamp paid to be refunded. It is needless to remark 
this has got nothing to do with the ultimate success or failure of the 
review application on the merits. 

Computation of the fee — The * fee or half the fee ’ leviable 
on the plaint or the memo of appeal, the judgment in which is sough^ 
to be reviewed, is payable on an application for review irrespective Of 
the relief claimed in the petition. Husauia v. Sahib Nur^ 20 1. C. 3^ 
But see also 50 M. 488 and commentaries under Sch. I, Arts. 4 and 5[ 

Computation of time.— Full fee is leviable when the applica- 
tion is filed ofz or after the 90th day of the judgment 

Siuiday, holiday or vacation —If the 89th day falls on a 
Sanday or a holiday when the court is closed, and the application is 
filed on the first working day after the said holiday, full court-fee is 
^i^ie, as & 4 of the Limitation Act serves only to extend time in 
mstituting or filing cases so that they may not become time barred. 
U Im no coxmacticm with this section which relates to court-fees. The 
liimit^iion Act is not in pari meteria with the Court- Fees Act 9 M, 
Seotion 4 of the Limitalioa Act runs as follows: ** Where the 
IWii^of limitation prescribed for any suit, appeal or application, 

closedt the suit, appeal or applica- 

4MPP he ins t i t ntedj pr^erred or rmde op |he.da;y fih/i; pourt reopens.’^ 
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1925 equality as to causes of divorce was accorded by law for 
the benefit of the prairie provinces, which had only the English 
law of 1857, while the Parliament and the Maritime Provinces 
and British Columbia had a more generous law : indeed, Nova 
Scotia, as became its name, by 32 Geo. II, c. 17, gave divorce 
for desertion, but this, as repugnant to English law, was dis- 
approved and replaced by 1 Geo. Ill, c. 7. Newfoundland also, 
like Malta, has lagged behind in divorce legislation by reason 
of the strong Roman Catholic element in the population. 

It is clear that in any territory divorce of non*domiciled 
persons, if authorized by law, is valid within that territory, 
but it is also clear that under English law, with the possible 
exception of the deserted wife, the divorce of non-domiciled 
persons is a nullity ; the Harris divorce bill of Upper Canada 
was never allowed in 1845 on this score, and the Dominion 
Parliament usually inserts in Divorce Acts a recital of domicile, 
which, of course, would not be binding on other jurisdictions, 
but would doubtless have great weight as to the fact. Domicile 
is normally insisted on in the Canadian Parliament, save as 
regards deserted wives ; ^ but, while the Courts of the Colonies 
have normally accepted the doctrine of domicile as the basis 
of jurisdiction, there have been exceptions, and the decision in 
Le Mesurier v. Le Mesurier,^ though practically decisive, was 
still questioned. But the decision in Attorney-General for 
Alberta v. Cooh must be deemed to have disposed of the matter 
for good ; it is now clear ® that, unless a statute expressly 
specifies cases in which domicile is not requisite, jurisdiction 
must proceed on domicile, with only a possible exception in 
that the Judicial Committee left it open whether a Court, by 

1 e. g. 62 & 63 Viet. c. 133 ; 9 & 10 Edw. VII. o. 100 ; Aah divorce case. 
Commons Dd)., 1887, p. 1022 ; Stevens v. Fisk, 8 L. N. 42 ; contrast the Harris 
case, Parh Pap., H. C. 529, 1864, p. 28. See for New Zealand, Ryley v. Ryley, 
4 J. R. (N. S.), 0. A. 50 ; Armstrong v. Armstrong, 11 N. Z. L. R. 201 ; Poing- 
desire v. Poingdestre, 28 N. Z. L. R. 604; Victoria, Hoamie v. Hoamie, 6 
V. L. R. 113 ; Western Australia, Ripper v. Ripper, West Australian, 2 July 
1907 ; Natal (under Law No. 18 of 1891), Thomas v. Thomas, 23 N. L. R. 38 ; 
Wright v. Wright, 26 N. L. R. 661 ; Sandberg v. Sandberg, 27 N. L. R. 684. 
For English dicta see Deeh v. Desk, 2 Sw. & Tr. 90 ; Armytage v. Armytage 
[1898] P. 178 ; Dicey and Keith, Conflict of Laws (ed. 4), pp. 889, 896. 

2 [1895] A. C. 517. 

2 (1926) 42 T. L. R. 317 ; cf. Hastings v. Hastings, [1922] N. Z. L. R. 273. 

3315.2 B b 
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the Court authorizing him to receive back from the 
Collector so much of the fee paid on the [application] 
as exceeds the fee payable on any other application to 
such Court under the second schedule to this Act, No. 1, 
clause (b) or clause {d). 

But nothing in the former part of this section shall 
entitle the applicant to such certificate where the 
reversal or modification is due wholly or in part> to 
fresh evidence which might have been produced at the 
original hearing. 


COMMENTARY. 

Amendments. — The word “ application ” was substituted for 
the original words “ plaint or memorandum of appeal ” by the Court- 
Fees Amendment Act XX of 1870. 

Review of judgment. — O. 47, r. 1, .C. P. C. entitles a party 
to apply for review in the following cases. 

1. On the discovery of new and important matter or evidence 
which after the exercise of due diligence was not within his know- 
ledge or could not be produced by him at the time the decree was 

2. On account of some mistake or error apparent on the face of 
the record, or 

3. For any other sufficient reason. 

The policy of the legislatiire is to put a clog on possible ftudd 
fide application for review. Satyakripdl Banerji v. Satyabikash 
Benerji, 57 I. C. 679-1930 CaL 631. 

Court-fee— amount payable.— The court-fees on the petition 
for review is leviable on the value of the entire claim in the suit and 
not mwely on the value of the relief sought for in the review 
proceedin g s. Satyahripal Benerji v- Satsdbika^ Barmerji, 57 C. 
679 — 1930 CaL 631. But there is conflict of decisions on thisrpoint— 
see under Art 4 and 5 of Sch. I. 

Ckiaditioiia to be fulfilled under this section. 

1. . The court must reverse or modify its former dArtriAn , 

2. It must be on the ground of mistake in law or fact. 

3. The reversal or modification must not be due wholly or in 
inttt to fresh evidence which might have been produced at the 
esigiaal neanng. 


^ the provisic^ of 0. 47, r. I, C. P. C. and this 
Hfpppi ,iiiat tiiey do xx>t coincide. 
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domiciled in the Colony, then their marriage would be held 
utterly invalid, their children illegitimate ; if they were so 
domiciled, their offspring could not inherit land or a title. 
Strong representations in favour of recognition were made by 
the Agents-General in 1896, by the Premiers at the Colonial 
Conference of 1897 ; the Commonwealth in 1904 made an 
appeal, and Lord James of Hereford pleaded for reform on 
13 July 1905. It remained, however, for the Liberal Govern- 
ment to yield, and by Act of 1906 to recognize the validity for 
all purposes of colonial marriages of persons there domiciled, 
while in 1907 marriage was permitted in the United King- 
dom also.^ 

Doubt exists as to the position in England of the offspring 
of marriages contracted in cases where English law does not 
recognize the marriage. It is awkward that in certain cases, as 
in Western Australia ® and Tasmania,® the Acts for the legitima- 
tion of children permit such legitimation despite the fact that 
the parents could not legally have intermarried at the time. 
This permission, which is contrary to Scottish law and sound 
morality, has unfortunately found defenders even in England, 
but has been rejected by the House of Lords from the Legiti- 
macy Bill of 1926.^ 

^ Pari. Pap., Cd. 2398 ; Hansard, ser. 4, cxlix. 524 ff. ; clvii. 316 ff., 1548 ff. ; 
clxxx. 1423 ff. ; 6 Edw. VII, c. 30 ; 7 Edw. VII, o. 47. 

2 No. 44 of 1909, assented to after reservation. 

® 6 Edw. VU, No. 3. The other Acts followed the Scottish rule, and that 
of Quebec (Code, ss. 237-9) and of South Africa. But the Canadian provinces 
are deviating from that rule. For Ceylon, cf . Babot v. De SvLva, [1909] A. C. 376, 
382, See Dicey and Keith, Oonfikt of Laws (ed. 4), pp. 530 ff. 

^ The Bill to extend the powers of Indian and Crown Colony legislatures to 
divorce persons domiciled in England and Scotland in 1926 is criticized in 
Dicey and Keith, op, oit., pp. v, 897 ff. As a war temporary measure Eng lish 
Coxucts were allowed to divorce persons of Dominion domicile where that was 
allowed by Dominion legislation (9 & 10 Geo. V, c. 28 ; Commonwealth, No. 15 
of 1919), but these Acts are spent. See now 16 & 17 George V, c. 40 ; Keith, 
J, C. L, viii. 288 ; ix. 128. 
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5t. 151 or 152, C. P. C. and could order a refund of court^fee under its 
inliereni power under s. 151 without relying on s. 15 of the Court- 
Fees Act, C. T, A, Chcttiar, v- Ko Yin Byi, 7 R, 88 =® 1929 Rang. 
153. 

Delay in application.— A delay of six months in making the 
application for refund was considered to be no bar to the relief under 
this section. TeJ Xczrain Singh v. Secretary of State for India, 10 
Pat. 649, 

Even in cases where s. 15 is inapplicable the court has power 
to order refund of court fees to meet the ends of justice and to 
prevent the abuse of the process of the court. C.T, A. M. Chettiyar 
Firm v, Ko Yin ByU 7 Rang. 88“ 1927 Rang. 158. 

16 This section has been repealed. 

It ran as follows : “ When any appeal is presented to a Civil 
Court not against the whole of a decision but only against so much 
thereof as relates to a portion of the subject-matter of the suit, and on 
the hearing of such appeal respondent talces under s. 561 of the Code 
of Civil Procedure an objection to any part of the said decision other 
than the part appealed against, the Court shall not hear such objection 
until the respondent shall have paid an additional court-fee which 
would have been payable had the appeal comprised the part of the 
decision so objected to 


COMMENTARY. 

Th s section as it stood provided for the levy of court-fee from 
to respondent when he took obj^tion to that portion of the decree 
^ the lower court against which no appeal was preferred. This has 
been repealed by schedule V of the Code of Civil Procedure 1908 as 
umecess^ in viw of the insertion of the word “cross-objection” in 

^ “““ repealed 

does not result in the 
restoration of the original provision of the Act, vig., section 18. as it 

(x“ iS?)!^^ ““ ^ ^ 

The mere repral of a Repealing Act or the repealing portion of 

not J^ itMlf revive the original Act or the 
tsfieued portion thereof. 7 M. H. C. App. 8 ; 6 M. 336. 

to a good many difficulties. The use of the 
^ i£ wrthear was constiued to mean that the 

o^-fM can 1m paid when the appeal was actually ripe for ‘ hearing ’ 
sad need not ^ paid when the cross-objections are preferred This 
-now ch^ed ^ Art. 1, Sch. I and i 6 of the AcT the conrlf^ 
bang payable at the time of presentation of the document. 

*e rule of computation. The fee 
the fM paid OB the ^eal memo and 
IpM rnaUe cm It If It included the subject-matter of tiie cross objec- 
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in Canada, Nova Scotia, New Brunswick and Prince Edward 
Island, the Cape and Victoria, were there any militia or volun- 
teer forces, while most of the cost of defence faUing on the 
Colonies was borne by New South Wales and Victoria, where 
the gold boom enriched the Colony, The Select Committee of 
1861 was greatly aided by Mr. Gladstone in formulating a 
moderate policy, which insisted on the wisdom of concentrating 
Imperial forces, the propriety for seK-goveming Colonies revert- 
ing to the old tradition of self-reliance in local defence, and the 
justice of reducing Imperial expenditure, subject always to due 
protection from dangers arising from Imperial policy. Finally, 
on 4 March 1862,^ on the motion of Mr. A. Mills, the House of 
Commons resolved 

that this House, while it fully recognizes the claims of all portions of 
the British Empire on Imperial aid against perils arising from the 
consequences of Imperial policy, is of opinion that Colonies exer- 
cising the rights of self-government ought to undertake the Tna.in 
responsibility of providing for their own internal order and security, 
and ought to assist in their own external defence. 

In pursuance of this rule the Duke of Newcastle informed in 
1863 2 the Australian Colonies that the Imperial Government 
must charge £40 for each infantryman up to the number 
deemed necessary by the Imperial Government, while any 
additional men must be paid for at the more reasonable rate 
of £70 a year. But events strengthened the desire to remove » 
rather than have the troops paid for. In New Zealand, Sir G. 
Grey ^ had decided to entrust native policy to ministers, thus 
reversing the plan of retention in the Governor’s hands, which 
for lack of funds and executive officers was, he argued, impos- 
sible. In fact he probably desired to direct policy by con- 
troUing his ministers, while evading Imperial checks on the 
plea of ministerial advice. Mr. Fox’s Ministry, however, was 
defeated on 26 July 1862 by the casting vote of the Speaker 

^ Harmrd, ser, 3, olxv. 1032-60. 

® Pari Pap., C. 459, pp. 2 f . Of. Earl Grey, Colonial Policy, i. 365 ff ., 260 ff. 
(Canada) ; Adderley, Colonial Policy, pp. 44 f., 380 ff. ; Ewart, Kingdom of 
Camda, pp. 169-213 ; Morris, Memoir of George Higinbotham, pp. 204-9 ; 
Jebb, Colonial Nationalism, pp. 103 ff. 

® Henderson, Sir George Grey, pp. 217 ff.; Collier, pp. 108 ff., 150 ff.; 
Adderley, op. oit., pp. 140 ff. ; Pari Pap., Aug. 1862 ; 3 Maroli, June 1864 ; 

2 March 1866 ; 26 June 1866 ; C. 83 ; H. C. 307, 1869. 
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Scope of the section. 

1 1 ) The section applies only to suits and appeals and not to applica- 
tions and appeals against orders passed therein. Upadhyaya Takur v. 
Pi:)isJh Siui^hf 2S C. 723 ; Dhanpatmal D&wan Chand v. Labh Chand 
SarJarilaU 1933 Sind 343, 

ij) The object of the section is to levy the proper fee in cases of 
dbtinct claims arising out of separate causes of action, with a ‘view to 
safeguard the revenue while permitting the party to file a single suit 
for distinct subjects where it does not offend the provisions of the 
C. P. C. The section is applicable to cumulative reliefs arising out of 
different causes of action and not to different reliefs basad on a single 
cause of action. xM^w/tur v. Bawa Ramachandra^ 2 B. 219 ; Girdh- 
ari Lai v. Ram LaU 21 A. 200 ; Reference wider the Court-Fees Act, 
16 L C. 401. 


(3) The section equally applies even when no cumulative reliefs 
arc asked for, but, only alternative reliefs are sought, provided that 
they arise out of different causes of action. Dharum Chand v. Gori 
LaU 47 I. C. 886. 

(4) It does not apply to different reliefs arising out of. the same 
cause of action. MukhlaJ v. Rantdeyan, 44 I. C. 143 (Patna) ; 1925 
Pat. 193. 


There is no definition of the word “ subjects ** in the Act. It 
has been held to mean cause of action, . . 


Compare the analogous s. 5 of the Stamp Act and the decisions 
thereunder and under the English Stamp Act. S. 5 provides “ Any 
instrument comprising or relating to several distinct matters shall be 
chargeable with the aggregate amount of the duties with which separate 
instruments, each comprising or relating to one of such matters, would 
be chargeable under this Act/' 


Multifarious suits. Where there are two or more defendants 
and two or more causes of action, Order 2, r. 3, C. P. C. provides 
that the plaintiff may unite in the same suit, causes ,of action against 
the same defendants jo’ntly. Joint interest in the questions raised by 
litigation is a condition precedent to the joinder of several causes of 
action against several defendants. Bhagavati Prasad v, Bindishri 
6 A. 106. If the causes of action alleged are separate and the defen^^ 
dants are arrayed separately or in different sets, the suit is bad for mis- 
joinder of d^endante and causes of action, technically multifariousness. 
Rarjmn^Da^.Uangal,5.h. 163. There is no provision in the 
Codeof Cml Procedure allowing distinct causes of ketion that is to say 
causes of action in which the defendants are not all jointly interested to 
be united in one suit. Uma Bai v. Baku Baluant, 34 B. 358 « 3 I.C 
165. But ^is rule has to be read subject to Order 1, r. 3, C. P. *C. 

provide that all persons rnay be joined as defendants againsi 
Srsi to relief «» resist Qf, or uising put of the same 

tx tivMclion, or ^nes of or js gUeged to exist, 
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Zealand at being deserted in a struggle against savage natives 
was ludicrously misplaced ; the natives had never more than 
a few hundred armed men in the field, and the inhabitants 
were throughout in a position of overwhelming superiority, 
while the policy of confiscation was popular as providing excel- 
lent lands for settlers. 

The position of Imperial forces in a Colony did not cause any 
difficulty in Canada. In 1855 the Crimean war led to the 
passing of an Act reconstituting the old militia, but in 1862 a 
more serious measure was defeated, much to the disappoint- 
ment of military opinion in England, which looked with anxiety 
to the possibility of difficulties with the United States, brought 
nearer by the Fenian inroad of 1866. By that time an Act of 
1863 had provided for a volunteer militia in addition to the 
ordinary militia, and in the Red River expedition of 1870 militia 
forces from Ontario and Quebec served with the Imperial troops. 
In 1871, however, the Imperial troops disappeared from Canada 
save at Halifax and Esquimalt, where they remained as Imperial 
garrisons. On the outbreak of the South African war Canada 
raised a force to relieve the battalion of the line at Halifax ; 
moreover, in 1902, at the Colonial Conference, and in 1905, it 
undertook to bear the cost of the garrisons there and at Esqui- 
malt, and in 1906 the garrisons were replaced by Canadian 
forces.^ In 1 868 on federation the militia was again reorganized, 
the obligation being continued on aU male British subjects 
between 18 and 60 to be called out for active service within or 
without Canada whenever it appeared desirable on the score of 
invasion, war, or insurrection, or danger of any of them. But 
the real system was purely voluntary and the absence of the 
Imperial forces led to a decay in military spirit and training, 
though in 1883 it was provided that the officer commanding 
the forces, who was given in 1871 the rank of major-general, 
should always be an Imperial officer. But the device served no 
very useful purpose, for Imperial officers could not remember 
that they were, when in Canada, merely Canadian servants, 
and Lord Dundonald was removed in 1904 ^ because he had, in 
his zeal for reforms and great indignation at the purely political 

1 Pari, Pap,^ Cd. 2565 ; Canadian Annual Beview, 1905, pp. 459 ff. 

® Skelton, Sir Wilfrid Lawier, ii. 198 ff. Dundonald acted foolishly, but 
the Minister was even less excusable. Of. Macdonald, Corr,^ pp. 473-6. 
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Adnnt V. Cheria Parvati\ 72 C, 87 ; Dawachilaya Pillai v. 
Pivmathah See also C. R. P. 775/30 (Madras, unreported), 

Mkcrt; Moidccn v. Muhamad Isvtatl Rowfher, 1930 M. W. N. 

753. 

Alitjhahad. ** Subject ” means “ causes of action,^' Malchand 
V. Shihcharam, 2 A, 676 ; Durga Prasad v. Purandar, 27 A. 186 ; 
See also Chamaili v. Ram Dau 1 A. 552 ; Chedi Lai v. Kairal 
Chafui^ 2 A. 6S2 ; Pnrushotan v. Lachman Das, 9 A. 252 ; Reference 
under the CouruFees Act, 16 A. 401 ; Hashtanunissa Begam v, Md. 
Ahdtd Karecm, 29 A. 135. 

It has also been construed to mean ‘ kinds of relief* Chamili v. 
Ram Das, 1 A. 552 F. B. 

Bombay* See FuUchand v. Bat Ichha, 12 Bom. 98 ; Hiralal 
Mofichand v. Ganapat Lahanee, 46 Bom. 142. 

Rangoon. See In re P. L. R. M* N. Perchiappa Chetty v. Po 
Kin, 4 I. C. 2S9 ; A, ir. Zamal v. Cyril Brawn, 36 I. C. 883 ; Bank 
of Bengal v. R, M* L* Muthia Chetty, 30 I. C. 705. 

Lahore* See Fatima v. Mahommad, 96 P. R. 1895 ; Raja and 
others v. MuttalU and others, 1926 Lah. 467. 

Nagpur* See Dharatnchand v, Gorelall, 47 I.C, 886 ; Hirderam 
V. Ram Charan, 1924 Nag. 169. 

Calcutta* See Kissori Lai Ray v. Bharat Chandra Mozumdar, 
8 C. 593 ; Dhakeswar Prasad v. Iswardhari, 22 C L. J. 57 ; Beni 
Madkah Barkar v. Govtnd Chatidra Sarkar, 32 C. W. N. 669 ; 
Satischandra Ghosh v, Kalidasi, 26 C. W. N. 177. 

Cause of action. — There is no definition of this expression in 
the C. P. C. it means every fact which would be necessary for the 
plaintiff to prove in order to support his right to the judgment of the 
court. It does not comprise every piece of evidence which is necessary 
to prove eacli fact, but every fact which is necessary to be proved to 
entitle the plaintiff to a decree. Murti v Bola Ram, 16 A 165 F. B. 
It is the bundle of essential facts which it is necessary for the plaintiff 
to prove before he can succeed in the suit. Musa v. Manilal, 29 B. 368 • 
Ra^tmaih v. Govindnarain, 22 B. 451. 

Where separate suits would not lie for parts of a claim there is 
only one single cause of action and consequently court-fee on the con- 
solidated amount is sufficient. B. I* Ry, Co* v. Ahmedi Khan, 1924 
Pat 596. 

History rf the case law on the word ‘Subject’.— 

Thcr^is perhaps no word in this Act that has been so difficult to 
fa^y define' as the word subject* occurring in s. 17. The earliest 
subject is a decision by four judges of the 
High Court in (1878) 1 All. 552 (F. B.). In that 
dtipi'' plaintiff sued for (1} possession of lands^ (2) possession 
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of an Act allowing the estabUshment of an Imperial reserve 
which might be used outside the Colony, at Imperial expense 
or partly at Imperial and partly at colonial expense, but in 
either case subject to a special approval of the colonial legis- 
lature. In 1901 federation rendered reorganization of the Com- 
monwealth forces possible, and at the Colonial Conference^ 
of 1902 Mr. Seddon moved in favour of the principle of the 
establishment in each Colony of an Imperial reserve for service 
outside, the limits and conditions of such service and arrange- 
ments for pay to be determined by agreement. The proposal 
was supported by the Cape and Natal, but condemned by 
Canada and the Commonwealth as contrary to self-govern- 
ment, and, therefore, it fell to the ground, even Mr. Seddon 
dropping it as far as concerned his Colony. In the Common- 
wealth, however, under the auspices of the Labour party, 
legislation was passed in 1903 and 1904 imposing on all male 
inhabitants the duty of service in the Commonwealth in time 
of war with the defence forces, the liability extending from 18 
to 60 years. Major-General Hutton had, after a stormy period 
of work in Canada,^ where he paved the way for the change in 
1904 by disagreeing with ministers, returned to Australia to 
work out a scheme. He fell foul of the Commonwealth Govern- 
ment, and Act No. 14 of 1904 marked the end of the command- 
in-chief and the substitution of a Council of Defence, with an 
inspector-general and a military board. In New Zealand in 
1906, by Act No. 41, a similar policy of having a Council was 
adopted, but in 1910 the powers of the Coimcil were handed 
over to the commandant of the forces. Meanwhile the pressure 
of external affairs had resulted in the growth of the demand 
for compulsory service. It was provided for timidly and re- 
stricted to those under 21, to the exclusion of voters, in the 
Commonwealth and the Dominion by Acts No. 16 and No. 28 
of 1909, but Lord Kitchener’s visit to both in that year led to 
the determination to proceed further, and Acts No. 37 and 
No. 21 of 1910 respectively established the principle of com- 
pulsory training from age 12 to age 25.® 

1 Ibid., Cd. 1299. 

® Commons De6., 1900, pp. 694 fP., 2671 ; Sees, Pap,, No. 71. 

® See Pari, Pap., Cd. 5135, 5582 ; Commonwealth Pari, Pap,, 1910, Nos. 48, 
69 ; New Zealand Pari, Pap,, 1910, H. 19 A ; 1911, H. 19. 
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it would arise from the same cause of action as the relief regarding 
the immoveable and moveable properties. * Cause of action * is there- 
fore sometimes a wider expression than * kind of relief \ The 
dissenting judge. Sparkie, J., agreed with the narrow interpretation 
of the words and held that the words “ distinct subjects ” were not 
to be read as if they were distinct causes of action. 

Of the three meanings (/) distinct causes of action, {it) distinct 
kinds of relief and {Hi) distinct matters or things, given for the 
word “distinct subjects”, (/) and (if) mean in practice the same, 
though occasionally (t) is wider and {iit) is the narrowest as several 
matters or things, money, lands, houses, moveables, etc., may 
be claimed under a single cause of action, and it will be hard to levy 
fee separately on each of them. Consequently the view that subject 
means ‘cause of action’ is the most liberal interpretation, the inci- 
dence of charge under it being the least, and it is the interpretation 
which the majority of Judges accepted. 

Though the majority of the judges in the above decision held 
that the expression “ distinct subjects ” in s. 17 meant distinct causes 
of action, there still remained some doubt as to the precise scope of 
its application in all cases, some of the judges, as seem from what is 
stated above, not having expressed their meaning quite clearly in that 
case. Two years later, in 1880, in 2 All. 676 (F.B.) the question 
was again referred to a Full Bench of four judges including Stuart 
C. J. and Sparkle, J. (the dissenting judge in the former decision), 
All the four judges unanimously held in this case that “distinct 
subjects” in s. 17 meant distinct and separate causes of action. 
Stuart, C. J., who had, of all the judges in 1 All. 552, laid down 
most clearly that “subject” in s. 17 could only mean cause of 
action says in the course of his judgment in this case “ on the 
general, question of the construction to be applied to the case, I 
am not aware that I can express myself more clearly than I did 
in my judgment in Chamiah Rani v. Rama Dai, 1 All. 552. I there 
stated that the meaning of the words ‘ distinct subjects ’ in s. 1 7 of 
Act VII of 1870 is showm with sufficient clearness in that section 
itself^ when it states that ‘ the plaint or memorandum of appeal shall 
be chargeable with the aggregate amount of the fees to which the 
plaints or memorafida of appeal in suits embracing separately each 
of such subjects would be liable under the Act*. This I think 
can only mean that the two or more distinct subjects are to be so 
cbaigeable as being distinct causes of action , . . and I remain entirely 
of the same opinion. This s. 17 plainly relates to multifarious suits 
which are allowable by s. 45 of the Code of Civil Procedure, Act X 
of IS77, a circumstance which appears to me to supply us at once 
with the principle by means of which we may solve the difficulty, 
Apwing that “ distinct subjects ” must for the purpose of the Court- 
VlW Act be distinct and separate claims or causes of action in single 
suits, but which for the purpose of jurisdiction or the 
e£ nronedtire. naay be. united in one suit. And this 
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Commander-in-Ohief under his commission, and that his claim 
to be entitled to place the colonial forces under Imperial control 
was not one which had any constitutional foundation, the 
Imperial forces being in the Colony for purposes of defence of 
Imperial stations, not to put down native risings in the Cape 
itself.^ The antagonism of ministers and Governor prevented 
either side taking a calm view of the facts. In the war of 1899- 
1902, on the other hand, the colonial forces were put effectively 
under the control of the Imperial Government and co-operated 
successfully. 

In all these cases the local forces were regulated entirely by 
local Acts, and directed on principles of ministerial responsi- 
bility. The Governor indeed held the position of Commander- 
in-Chief under his commission — ^the title in England was 
dropped in 1793, but has lingered on abroad — ^but this gave 
him no authority whatever of a military character. On the 
other hand, the Acts gave powers sometimes in such a form 
as to suggest individual responsibility. Thus in 1872 Sir H. 
Robinson found himself attacked in the Assembly for his action 
regarding one Rossi, which had been taken on the strength of 
assurances of the law officers that under Act No. 6 of 1867 he 
was required to exercise personal responsibility in matters 
affecting the dismissal of officers. He very sensibly urged 
alteration of the Act to take away a duty which was not justi- 
fied. Similarly, Sir B. Frere could rely on various provisions 
in Cape Acts which were susceptible of being interpreted as 
giving a discretion to the Governor. These matters, of course, 
disappeared in the Federation and Union Acts. 

The of&ce of Commander-in-Chief was alleged by Sir G. Grey, 
when in conflict with the Imperial Government in New Zealand, 
to give him power over Imperial forces as such. This was 
plainly absurd, ^ and the power which the Governor has in re- 
gard to such forces rests simply on the principle enshrined for 

1 Wilmot, Sovih Africa, i. 238-61 ; Molteno, 8ir John Mdteno, ii. 300-401 ; 
ParL Pap,, 0. 2079, 2144 ; Cape Act, No. 16 of 1855 ; No. 6 of 1878, s. 1 ; 
No. 7 of 1878, s. 32 ; Attorney-General for the Cape, Cape ParL Pap,, 1878 ; 
A. 4, p. 14. In New South Wales it was held by Sir W. Manning that the Act 
of 1867 did impose a personal duty on the Governor : Clark, Austr, Const, Law, 
pp. 263 ff. 

2 Pari, Pap,, Feb. 1866, p. 259 ; 1867, pp. 44 ff., 55 ff., 62 ff. ; H. C. 307, 
1869, pp. 2 ff., 3 ff., 19 £f., 23 ff. 
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was whether court fees were payable separately on the money and the 
value of each article separately under s. 17, it was held that there 
being only one cause of action for the recovery of the money and all the 
articles, the suit contained only one subject within the meaning of s, 17. 
The judgment says “ It has been ruled by the Full Bench of the court 
in 2 All. 6'?6 that the meaning of that section is that distinct subjects 
are to be separately chargeable with court-fees, as being claims or 
causes of action, which have been united in one suit for the purposes 
of jtiiisdiction or convenience of procedure. The claim in this suit does 
not embrace distinct subjects in the above sense ** (p. 133). Now in 
this case, if ” subject ” had been taken to refer to the money and each 
item of article separately, that is, to the various subjects of suits men- 
tioned in s. 7 of the Court- Fees Act and not to the cause of action under 
which all of them were claimed, the court-fees payable would have been 
much larger. It would thus be seen that the interpretation of “ dis- 
tinct subjects ” in s. 17, as distinct causes of action is the most liberal. 

The subsequent Calcutta decision in Kissory Lai Roy v. Sharut 
Chandra Majoomdar, (1882) 8 Cal. 593, is not opposed to this inter- 
pretation of s 17, as that decision was based mainly on long coume of 
practice as regards the particular clmms for possession and mesne 
profits of immoveable property. See notes ante under the heading 
Possession and mesne profits ”, 


In Rama Varma Raja v. Kadan, (1892) 16 Mad. 415, it was held 
that distinct subjects” in s. 17 referred to distinct causes of action 
In Daivachilaya PiUai v. Pannathal, (1894) 18 Mad, 459, a suit 
by a reversioner for declaration that a series of alienations made by a 
wjdfaw were not binding on him was held to embrace distinct subjects 
within s. 17 as each alienation created a distinct right vesting in the 
dienee. . 1° Namboodiripad v. Ananthanarayana 

Pattar, (1906) 30 Mad, 61, though it was said that the phrase “ two 
or more distinct subjects ” may not admit of precise definition appli- 
^bje to all cas^, the court felt called upon to give a meaning to it and 
that Wc criterion for determining whether a suit contained distinct 
«i6;ec/s is whether the different claims in the suit could be made the 
of separate suits. This is the same thing as saying that 
distinct subjects are equivalent to distinct causes of action, since a 
s^ate^t can be brought on each cause of action. Even the very 
gy wter tektacw of the clams in the s^t was deemed no bar to their 
® wthins. 17. The plamtiffs predecessor had 
an Ubhayapat^ deed to the defendant, mort^nn pro- 
p^ t^aalantho^himto hold it "for e^er" S 

md otliCT dim g Mnttffs wntration was that the terms of t^ mort- 
lum towto It He sued (l) to redeem the mortgage. 

te rllit. nf *^^*™***^ “ found that he was not ^tSd 

defendant the fees due for a 
° ^ defendant The court 

W within s. 17. "The claim for 

...... on lie alleged right of the plabtiff as mortgagor, 
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colonies, full legal authority was deficient, though no serious 
trouble arose, the prerogative of the Crown, even apart from 
statute, to raise troops being recognized in South Australia in 
Napier v. Scholl?- But to obviate future trouble, in 1909-10 
court-martial warrants were issued to all the Govemors- 
General and the Governor of New Zealand, giving power to 
convene and confirm general courts-martial held within the 
Dominion for offences against the Army Act, committed by 
persons enlisted in the Dominion under that Act, or enlisted 
under a local Act but serving under the Army Act Further, 
a Governor could issue a warrant to the senior officer in charge 
of troops embarked in a Dominion if subject to the Army Act, 
allowing him to convene and confirm district courts-martial, 
which warrant would cease to have effect on reaching the 
destination of the troops ; for the return voyage the officer 
commanding at the port of embarkation could issue a like 
warrant to the officer in charge.^ 

Towards the local forces the attitude of the Imperial Govern- 
ment was essentially advisory. For such ends the Colonial 
Defence Committee was creat^ in 1885, and led up to the more 
important Committee of Imperial Defence which cameinto being 
in 1 901 mainly as the result of Mr. Arthur Balfour’s strong interest 
in defence matters,^ The body was given a permanent secretariat 
in 1904, the Colonial Defence Committee falling into the rank of 
a sub-committee. It did now much important work nominally 
advisory in character, though the Dardanelles Commission, in 
its Report of 1917, held that it did more than advise : it decided. 
This of course referred merely to Imperial affairs ; in Dominion 
questions it was purely advisory. The Canadian Minister of 
Militia sat on it in 1903, and in 1905-6 it developed a defence 
scheme for the Commonwealth. Moreover, under its aegis was 
developed the scheme for a territorial army and an expedi- 

^ 1904 S. A. L. R. 73, 88. For New South Wales see Act No. 12 of 1899 ; 
Victoria Acts, Nos. 1619, 1627, 1656, 1698. Cf. also Williams v. Howarth, 
[1905] A. C. 651 ; Hofwarth v. Walker, 6 S. R. (N- S. W.) 98. An Imperial 
Commission has, of course, per se, no colonial validity ; cf. Cd. 2565. The 
Crown’s prerogative is attacked by Art. 46 of the Irish Free State Constitution. 

® Commonwealth Act No. 15 of 1909, s. 4 ; New Zealand Fart Pap,, 1910, 
A. 2, p. 47. 

® Part Pap,, Cd. 2200; Cd. 3624, pp. 15 ff. ; Hansard, ser. 4, cxxxix. 68, 619 ; 
cxlvi, 62 ; Henese of Commons Deb,, viii. 337, 1382 ff. 
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favour of the same payee in respect of the sums advanced by the 
latter to the former on different dates and the payee brings one suit 
against the maker in respect of his claim upon all the promissoty notes, 
such suit embraces distinct subjects within the meaning of section 17 of 
the Court- Fees Act. P. L. i?. M. N, Perchiappa Cheity v. Po Kim^ 4 
I.C. 289*5 L. B. R. 94 (F. B,) See also 65 M. L, J. 252 cited infra. 
Where the balance of an account has been struck and in settle- 
ment of the account, the debtor on one and the same date makes in 
favour of his creditor several pronotes payable on demand for sums 
amounting in the aggregate to the balance so found to be due from 
him and the payee thereafter brings one suit against the maker in 
respect of his claims upon all the promissory notes, such a suit em- 
braces several distinct subjects within the meaning of section 17 of 
the Court- Fees Act. P. L, R. ill. N Perichiappa Chetty v. Po Kin^ 

4 L C. 289. 

Where several persons have executed separate promissory notes 
and mortgages to the plaintiffs as security for the sums advanced by 
him to the principal debtor, a suit by the plaintiff against the princi- 
pal debtor and the sureties falls under this section. Bank of Bengal 
v. Muthia, 30 1. C. 705 F.B. 

(c) Suit Oft different transactions, — Suit for different sums pay- 
able in respect of different transactions on different dates and appearing 
in different accountSi Ramachandra v, Appaji^ Bom. P. J. 1887 p, 271, 
but not in respect of one continuous transaction, 46 B, 142. 

(d) Suit for partition and possession, — The view obtaining in 
Patna being that where a plaintiff is not in possession and sues for 
partition of property, he should pray for both as he will be entitled to 
partition only if he is in joint possession and when he prays for both 
be must pay court-fee for both the reliefs sought, Sitbaran Jha 
Panday v. Lokenaih Missir^ 3 Pat 618“ 1924 Pat. 558. See 
commentary under s. 7 cl, iv (5). 

(e) Suit for partition and account, — Where a prior division in 

status had taken place in a joint Hindu family and the members had 
therefore become tenants-in-common, a prayer for accounts in a suit 
for partition is liable to separate court- fee under s. 7 cl. iv (f) of the 
Goort-Fees Act, in addition to the fee payable under Art. 17 of 
Sdi. II of the Act, for the claim for partition. Manikkam Pillai v. 
Mumgesam Pillai, 37 L. W. 748*64 M. L. J. 576“ 1933 Mad. 431. 
Bet the position is different when the family is joint and no disruption 
has taken place and the suit is by a co-parcener and not by a tenant- 
tn-ocKBinoxL A karta of a joint Hindu family is not responsible 
to the other members of the family for the management of the joint 
family property in respect of the income derived therefrom, aiid» 
thmiore, is not liable to render accounts. The only account the 
.kmim is liable for in a suit for partition is as to the existing state 
4:^|i«qper^ The parties have no right to look back 

against the past ine^ualily of enjoycuent of the. 
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ference^ of 1911, which was supplemented by expert discus- 
sions at the War Office, showed progress ; it was agreed to 
assimilate promotion examinations in the Dominions and the 
United Kingdom, and the principle of securing courses of in- 
struction in the United Kingdom and India and attachment to 
the Staff Colleges at Camberley and Quetta for Dominion 
officers was accepted. It was also agreed that the Dominions 
should be able to requisition the services of the Inspector- 
General of the Oversea Forces, a new office held in conjunction 
with the Commandership-in-Chief in the Mediterranean, ^ and in 
pursuance of this resolution Sir Ian Hamilton visited Canada 
in 1913 and the Commonwealth and New Zealand in 1914, pre- 
senting elaborate reports on the forces of these Dominions to 
their Governments for such action as they might think fit. On 
1 April 1912 a Dominion section of the Imperial General Staff 
appeared at the War Office, to which Canada and Australia 
supplied officers. In June 1911 the Military College of the 
Commonwealth was opened at Duntroon, training thirty cadets 
yearly for four years, with further training in England or India, 
New Zealand cadets being also eligible for admission. In the 
same year a Railway Council for war purposes was created, and 
in 1912 the Council of Defence was remodelled and organiza- 
tion revised to assimilate it to the British model. South Africa 
created, in 1913, a South Africa Military College and a Council 
of Defence with undefined functions, the Commandant-General 
having wide authority. 

Before the War the cadet movement, voluntary in Canada, 
but compulsory in Australia and New Zealand, where junior 
cadets received practically physical training from 12-14, senior 
cadets real military training from 14-18, was making great 
progress, and in the two latter Dominions compulsory training 
was being steadily introduced, while in the Union Act compul- 
sion was proving needless, as the fifty per cent, basis of training, 
which alone was contemplated, was proving to be easily met 
by voluntary enlistments. In December 1913 the Common- 
wealth forces were 2,468 permanent, 45,915 active citizen forces ; 
in 1914 in New Zealand 578 and 25,902 ; in 1913 in Canada, 
out of a nominal 74,606 of all ranks 57,527 received some train- 
ing, mostly inadequate : there were 48,000 members of rifle 
1 ParL Cd. 5746-2, pp. 3 ff. 2 ibid., Cd. 5019, 5598, 
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ment introduced a fresh cause of action extraneous to the old and so 
the plaintiff should pay fresh additional court-fee on the claim. Pefhu 
Reddiar v. Chidanibara Reddiar, 1931 Mad. 533. (43 I. C. 560 diss. 
from). It is submitted that this decision may well be re-considered in 
view of the fact that though the causes of action may be different, the 
relief sought is the same viz., recovery of the amount alleged to be 
due to the plaintiff. 

(h) Suit regarding several alienatiofis . — When reversioners sue 
to have declared invalid as against them several alienations made by a 
Hindu widow, a court-fee of Rs. 10, must be paid in respect of each of 
the alienations in question. Daivachallaya Pillai v. Ponnamal, 18 
M. 459. But where the sons sued for a declaration that certain mort- 
gage with possession executed by their father and a deed of further 
charge on the same property subsequently executed by him, were not 
for necessity and did not affect their reversionary interest, it was held 
that the subject of the suit was the alienation of ancestral property and 
that it constituted only one cause of action and not two and that only 
fo, 20 was payable under Sch. II, Art. 22 (Punjab). Stiba Singh v. 
Bela Singh, 142 I. C. 641 « 1933 Lab. 382. Where in a suit 
by a reversionary heir the plaintiff challenged certain alienations made 
by the last male holder, and the suit was afterwards converted into 
one for possession of properties with the leave of the court on the 
plaintiff obtaining a surrender from the widow, it was held that a 
separate court-fee was necessary for the declaratory relief regarding 
the alienations. It was doubted whether the plaintiff claiming through 
the person who made the alienations was not bound to get them set 
aside but as the question was not raised, the court did not go into the 
question. Ramakrisknayya v. Seshamma, 68 M. L, J. 369- 

(i) Snii for declaration regarding adoption and wills . — A suit 
for declaration that an adoption made by a deceased person is invalid, 
and that two wills executed by a deceased on different dates are also 
invalid, is governed by Art. 17-A (iii) of Sch. II as regards the adop- 
tion and by Art. 17-A (i) as regards each of the wills and a 
separate court fee is payable in respect of each relief, though the 
property dealt with by both the wills is the same. Veeramnta v. 
Venkatarasetmma, 68 M. L. J. 280 "41 L.W. 452" 1935 Mad. 313. 

(jl) Suit for recovery of properii^ and cancellation of document . — 
In ft smi by a Hindu against his brother for recovery of his share of 
certain properties got by him both by inheritance and bequest and for 
caDoelling a gift in favour of the nephew the fee chargeable is the 
aggregate amount leviable under the Act in respect of the several 
clainiie. Mul Chand v. Skib Charan Lai, 2 A. 676. 

(k) Smi# for specific performance . — Where a suit is brought for 
performaira of a contract of sale or in the alternative for the 
enlbraKiieatof a right of pre-emption of a mortgage right thereon, they 
distinct subjects and the section is applicable as both the 
causes of action, are different. Uashmatunnissa vV 
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produced immediate offers of aid. Canada ^ hesitated for the 
moment ; Sir W. Lanrier doubted if the matter was not one 
for Parliament to decide, though on 31 July the House of Com- 
mons had expressed sympathy with the efforts of the Imperial 
Government to secure equal rights and liberties for British 
subjects in South Africa, but Sir C. Tupper, as leader of the 
opposition, pressed him to send troops ; public opinion was 
strongly in favour, and on 30 October the 2nd Battalion of the 
Royal Canadian Regiment, 1,150 strong, embarked. Further 
troops were sent, both of the permanent forces and newly raised 
in 1900, while Australia and New Zealand showed no less eager- 
ness ; Canada supplied in all 8,400 men, including a garrison 
to replace the British at Halifax; Australia about 16,000, of 
which New South Wales sent 6,208 ; New Zealand 6,000 ; and 
South Africa, directly affected, 52,000. The control of these 
forces was Imperial throughout ; the cost was divided between 
the two Governments, the Colonies bearing transport costs 
and making up the pay of their men. 

The precedent set in 1899 rendered it inevitable that, when 
war was so obviously forced on the Imperial Government as 
in 1914, there should be an immediate response from the 
Dominions,^ Canada offered at once 20,000 and immediately 
raised the offer to 33,000 men, and undertook the work of 
raising these forces, which by July 1916 amounted to four 
divisions, a cavalry brigade, and considerable bodies of forestry 
and railway men. Trainingwas concentrated in England, where, 
after the resignation of Sir Sam Hughes, a Minister for Militia 
Overseas was stationed, the work first being carried out by 
Sir G. Perley, then from October 1917 by Sir E. Kemp. The 
supreme command of the Canadian forces, at first exercised 
by Imperial ofiScers, was given, on Sir Julian Byng’s promotion 
after the battle of Vimy in 1917, to Sir A. Currie, who had 
attained by merit the post of commander of a division. Promo- 
tion from the ranks soon replaced nomination for commissions. 
The enlistments were made, it seems, under the Army Act, in 

1 The ambiguities of the position appear clearly from Skelton, Sir Wilfrid 
Laurier, ii. 91 ff. 

2 Keith, War Government of the Dominions, pp. 75-111. These are official 
histories for the Dominions. For Lord de Villiers’ legal doubts as to procedure 
in Aug.-Sept. 1914, see Walker, pp. 600 ff. 

33X6.2 n 
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mesne profits shall be deemed to be distinct causes of action. This 
I think implies that a claim for possession and mesne profits when 
joined in one suit would but for the last section be considered as one 
cause of action.*’ 

Allahabad, In Chamaili Rani v Ram Devi, 1 All. 552 (F, B.) 
and Chedi Laly, Kirat Chasid, 2 All. 682 (F.B.), it was held that the 
claims were distimt causes of action and therefore distinct subjects 
within the meaning of S. 17 of ihe Court-Fees Act. But in Reference 
under OourUf^sAct S. 5, 16 All. 401, it was held that there was only one 
cause of action and that there was therefore only one subject under 
S. 17 in the suit. ** Now on the authorities in this court, I think I may 
hold that the terms “ two or more distinct subjects *' in seclim 17 of 
the Court fees Act are equivalent to two or more distinct causes of 
action that sectiofi 17 refers to multifarious suits, and that it is 
applicable to stdts in which two or more distinct causes of action 

^ve been joined under section 45 of the Code of Civil Procedure 

The question which I have to decide is does section 17 of the Court- 
fees Act apply to a suit for possession of immoveable property 
to which is added a claim for mesne profits accrued due in res- 
pect of that property? Is such a suit to be considered a multi- 
toioas suit ? My answer is in the negative. Taking the instance 
^ is one by a legatee suing under the 

^ to recover property bequeathed to her by the 

TOl. fiis cause of action is the bequest in the will, coupled with the 
dwend^t s refusal to surrender possession and to repay the profits 
which he has wrongfully received from the estate- In such a suit 

^ not only for the immoveable 

pro^rty but also, for the mesne profits which latter 1 hold to he a 
<^tm flowing from the one cause of action, just as much as a claim 
for each tmtvtdual portion of the immoveable property would be, I 
/Aerc/ore not obliged by statute to hold that a claim for mesne 
IS a CdMstf of action distinct frotn that for the recovery 

^^otion 44 {a) of the Code of 
* I do not think it is in point, as it does no more than 
/TS to the general rule laid down in the main section. 

it to be an authority for holding that a daim for 
separate and distinct from the cause 
LTZai f f «-m>nouea6te property to which the 

Stotl f judgment of the 

* mwtraned above, 1 hoid that the daim for the 

aKS «« origin in mid flows from 

l ^r rtr The ** that for the recovery of the immoveoMe 

rS2k « therefore not one 

The fee paid by 
It. *“sde now. It will also 

Court in 
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volunteer, M. Bourassa denouncing the forging of ' a militarism 
unparalleled in any civilized country, a depraved and undis- 
ciplined soldiery, an armed rowdyism, without faith or law, and 
as refractory to the influence of individual honour as to that 
of their officers *. Men were urgently needed for agriculture, 
while munition orders absorbed 200,000. In May 1917 Sir R. 
Borden returned from the Imperial War Cabinet, convinced 
that conscription was necessary ; the United States had come 
into the War and adopted the selective draft ; there was less 
temptation to seek refuge in America from compulsion, and 
a treaty, which did not, however, become operative until 
30 July 1918, was in preparation to secure application of com- 
pulsion to British subjects in the United States and vice versa. 
In Quebec 6,979 men only had enlisted, while the English- 
speaking population, not a quarter as numerous, had supplied 
22,000 and French outside Quebec, a sixth in number of those 
m the province, 5,904 ; total enlistments were only some 400,000. 
The application of conscription was demanded by a strong 
section of Liberal opinion under Mr. RoweU, leading to the 
formation of the Coalition Government of 12 October 1917, 
while it was opposed by Sir W. Laurier on behalf of Quebec. 
He suggested a referendum, but this was defeated by 111 votes 
to 62, and the Bill became law, a proclamation to call up the 
first class being issued on 13 October 1917. The Act contem- 
plated merely the raising of 100,000 men by compulsory enlist- 
ment, from age 20 to 46, the first class including those over 
20 and not born before 1883. Exemptions included ahens by 
birth who still retained their old enemy nationality ; and 
enemy aliens and aliens whose mother tongue was German, who 
had been naturalized since 1902, were by the War Time Elec- 
tions Act disqualified for the franchise. The same Act and the 
Military Voters Act gave the vote to women connected with 
those of military service and to aU engaged, males and females, 
in war work for Canada. By these changes of the franchise the 
Government which dissolved Parliament succeeded in winning 
an appeal to the people, so that serious enforcement of the Act 
could be contemplated. But the process of enforcement was 
slow, and the exceptions allowed far too numerous ; occupation, 
educational continuity, traimng, health, exceptional financial 
or family circumstances, religious belief as regards combatant 



THE COtJRT-jPTEES ACT 


[sec. 


334 

disiifict si 4 bjects mthin section 17 if they can he made the grounds of 
separate suits. However, the court, did not think it necessary to 
answer the above query as it based its conclusion on long course of 
practice alone. Of course a long course of practice if uniform should 
not be lightly upset. See the observations of the Privy Council in 
the of quoted Phidhuntari Dast*s case, 35 C. 202. When the decision 
in 54 M, 1 is based on practice and practice alone, it has to be taken 
that the observations regarding ‘ subject ’ are obiter. Regarding 
uniformity there seems however to be no such invariable practice in 
all the High Courts. In Bombay claims for possession and mesne 
profits are distinct subjects. In Allahabad the practice has not been 
uniform* The Allahabad and Rangoon High Courts take such a suit as 
containing a single subject within the meaning of s. 17 because 
according to them the two claims constitute only one cause of action. 
It is unfortunate that the decision in 5+ Mad. 1 was given ex-parte, 
neither the Government Pleader nor the other side having appeared to 
contest the matter. 

This F. B. decision has also been recently referred to in The 
Rajah of Vizianagaram v. “ The Government represented by the 
Government Pleader, 63 M. L. J. 73. Anantakrisbna Iyer, J., 
observes thus “ It should be noticed that the words used in section 17 
are ‘two or mote distinct subjects' and not ‘ two or more distinct 
causes of action' The distinction is important because in Pofinamal vi 
Ramamirdii Iyer, 38 M. 829, a Full Bench of the court has held, that 
a claim for possession and a claim for mesne profits are separate causes 
of action and separate suits are maintainable in respect of the same, 
and that the bar of O. II, r. 2, C.P.C. would not apply to such cases^ 
That was a ruling on the C. P. C. O. II, r. 2. Recently a Full Bench 
of this Court has considered this question Parameswara Pattar, In 
re, 54 M. 1.” His Lordship further observed “ I do not prefer to go 
into the several decisions cited before me which refer to causes of 
action, and suits based on dififerent causes of action since, after the 
decision in 54 M. 1 those considerations are not conclusive in consi- 
dering whether a particular suit embraces ‘ distinct subjects * within 
the meaning of section 17 of the Act.” 

(q) Suit by unsuccessful claimant* In a regular suit filed by an 
unsuccessful claimant under Order XXI, Rule 63, C. P. C. impleading 
both the judgment-debtor and the decree-holder in the suit, prayings 
as agsunst the one a declaration of his title to the attached property 

as against the decree-holder a declaration that the property is not 
liable to be attached in execution of the decree, two substantial reliefs 
ate prayed for, Moii Singh v. Kausilla, 16 A, 308 (F.B.). The caused 
pf actiOB in this case are the attachment and the adverse order passed 
ta daini prooeedhigs. 

^ Where a ckumant whose objection under section 278 of the Civil 
yey sadye Code (Order XXI, R, 58) has been disallowed brings a suit 
i pl a jud gment-cr^itor who was trying to execute the decree; 

to a suit, a <^m for a declaration that the property 
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action taken, and that the Military Service Ad; expressly dis- 
claimed any interference with the powers of the GoTemor in 
Council under the War Measures Act ; stress was laid also 
on the fact that Parliament had approved the Order. Even 
so a Quebec judge could still be found on 6 August to refuse to 
foUow the Supreme Court, on the plea that Canada could not 
repeal Tiabeas corpus : small wonder that Quebec judgements 
rank low in the scale of intelligence. None the less it may be 
admitted that the Act was a fiasco ; ^ up to the Armistice it 
had raised only 83,355 men, and Canada’s war work was done 
by the 465,984 voluntary enlistments. At the Armistice the 
total of the army corps was only 110,600, but it was much 
stronger than the average British force, with its four full divi- 
sions, each containing four battalion brigades. In this regard 
Canada showed her autonomous position in all but essentials 
of employment. When it was desired by the Imperial command 
to convert the Canadian forces into two corps, each of three 
divisions, the fifth division being brought over from England, 
and by withdrawing a battalion from each brigade a sixth 
division being formed, General Currie protested so effectively 
that he was left with his powerful corps, a fact which accounts 
in part for the brilliance of its performance in the final attacks. 
Earlier also the wishes of Canada had prevailed against breaking 
up the corps and dispatching part of it to Italy, while when, 
after the disaster of 21 March, the corps was being broken up 
by its divisions being separated, General Currie was able to 
secure its reconsolidation with all that that entailed of esprit 
de corps. In addition to the corps, a Canadian cavalry brigade 
fought independently ; Canadian airmen were always a part of 
the Imperial air arm ; there were railway units and a forestry 
corps, making in all some 38,000 or 39,000 not under the corps 
commandant. Canadian garrisons held Bermuda and St. Lucia, 
artillery servedm North Eussia, an expeditionary force in Siberia, 
railway men in Palestine, and a few picked men in Mesopotamia 
with the ‘ Dunster force ’. The totalenlistmente in the Canadian 
forces to the Armistice were given as 690,672, excludiug some 

16.000 Britishandalliedreservists ; 418,000went overseas ; about 

61.000 were killed, and nearly 160,000 were wounded. 

In Newfoundland the lack of military organization of any 
^ Cf. Skelton, op. oit., ii. 544 
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In the 35 Cal. case the plaintiff was in possession of the property 
in respect of which he sought the declaration but in a later case that 
arose at Madras, Yellama Raju v. Goteti Vigmswaradu, 110 I.C. 554 
the plaintiff sought both a declaration and possession. The disposses- 
sion in the case arose after the cause of action for declaration, 
dismissal of the claim petition accrued. It was held that Order II, 
R. 2, C. P. C., was directed to securing the exhaustion of the 
relief in respect of a cause of action and not to the inclusion in one 
and the same action different causes of action even though they arise 
from the same transaction. See Ponnamal v. Ramanatha lyer^ 38 
M. 829. The plaintiff could not have sued on the ground that an 
adverse order bad been made against him on his claim petition ; for 
that purpose it would have been necessary for him to allege a further 
cause of action, viz., his subsequent dispossession of sale in execution 
proceedings. 

(r) Suit on several mortgages.--ln view of the recent amendment 
to the Transfer of Property Act by the insertion of the new section 
67-A therein a detailed discussion as to whether a mortgagee holding 
several mortgages over the same property executed by the same 
mortgagor can file separate suits becomes unnecessary. Section 67-A 
provides that the mortgagee is bound to sue on all the mortgages in 
respect of which the mortgage money has become due. Bui the 
principle of consolidation applied by s. 67-A of the T. P. Act has no 
bearing upon the interpretation of s. 17 of the Court-Fees Act, and a 
suit based on two different mortgages consists of two distinct subjects 
under s. 17. Pollachi Government Bank, Ltd, v. Krishna Ayyar, 41 
L. W, 327 »68 M. L. J. 316“ 1935 Mad. 262. In the case of a suit 
by a mortgagor for redemption of several mortgages executed' in 
favour of the same person, there is no difficulty and s. 17 is clearly 
applicable as he can sue to redeem them separately or simultaneously 
under s. 61 of the Transfer of Property Act. 

(a) Where specific objection is taken to costs in appeal. Where 
in an appeal, relief is sought against a decree for costs independently 
of the result of the main contest in the suit, fee is payable in the 
appellate court on both the reliefs. Rowtins v. Lachmi Naratn, 44 
I, C. 50* 1918 Pat. 264. See also under Sch. I, Art. 1. 

(t) A suit where on the basis of two pronotes two different 
amoimts^e claimed, on^ above and the other below Rs. 500, embraces 
dtsiiikct subjects and court-fee is payable on the former under Art* 1 and 
bo the latter under Art. 2 of Sch. I of the Madras Court- Fees Amend-, 
ment Act of 1922. Secretary of Slate for India v, Ayyasami 
Chmiar, 65 M. L. J. 252*1933 Mad. 178. This decision it is 

S bmitted, is o^nposed to the principle of the decision in 3 All. 108 
^ )‘fanowed in 29 Cal. 140, 

Wheie 73 persons filed a suit in which they prayed for a 
ilittaratWMi that eadu plaintiff had a raiyati-joti interest in one out of 
j. laml and for a dedaraffon that a compromise- decree wasi 
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have disallowed the regulation. On the other hand, if a referen- 
dum pronounced for the plan of compulsion, the Senate might 
be expected to accept it. The result on 28 October was ^s- 
astrous ; New South Wales, South Australia, and Queensland 
went against the proposal, and the total for was only 1,087,557 to 
1,160,033 against. Labour was divided ; farmers voted against 
mterference with their crops and high profits ; women pre- 
ferred to keep their relatives at home in safety and prosperity ; 
it was alleged that Australia was doing harder fighting than 
England — a ludicrous allegation ; Indians were advocated as 
more suitable to be used in war — a plea which came strangely 
from Europeans who had once ridiculed the idea of sheltering 
themselves behind men of colour ; those who volunteered would 
find their places filled by cheap alien labour. The Industrial 
Workers of the World commenced its evil propaganda, the 
New South Wales Labour party expelled the Prime Minister 
who once was its chief ornament. Something must be granted 
to the malcontents ; the trick of calling up the men for train- 
ing before the result of the referendum was annoyance and pre- 
judice ; the Prime Minister quarrelled on minor points with 
three of his colleagues, who resigned as a protest against his 
securing a meeting of the Executive Council behind their back ; 
and, by fading to say that he would resign if the referendum 
failed, he gave the impression of insincerity. The defeat of the 
referendum led to manoeuvres by the Prime Minister which, as 
has been seen, resulted in the final return to office of a coalition 
Ministry in which the Liberals were the mainstay, strengthened 
by the result of an appeal to the people on 6 May 1917, but 
under definite pledge not to introduce conscription by its 
parliamentary majority. Power had been obtained at the sacri- 
fice of principle. The Italian dSbocle induced Sir W. Irvine ^ to 
appeal to the Ministry to risk its comfortable position in an 
appeal to the country by a dissolution for power to act, but 
this high courage was not shared by Mr. Hughes. He resolved 
to try another referendum under the War Precautiona Act, 
1914r-16. The proposal submitted was reduced almost to 
ludicrous simplicity; volimtary recruitment was to go on, 
balloting being used to make the numbers up to 7,000 a month ; 
those liable were only to be unmarried men, widowers without 
1 CJf. Pari, Deb., 25 Jan. 1918, p. 3556. 
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the meaning of the word * subject *' in s. 17 but was based only on 
the long afid universal practice prevalent in the whole country as 
regards the levy of court-fees for the two claims in a suit, as shown 
by the decisions in 4 Pat. L. J, 195, 8 Cal. 593, and 16 All. 401. 
Their Lordships distinctly observe ; We should only be guided by 
the long course of practice That decision therefore, the facts of 
which are quite different, is, it is submitted, not applicable here. 
It may also 1^ noted that that decision was ex-parte, 

* Further s. 17 cannot be dismissed as inapplicable on the 
ground that the word “subject” is not defined in the Act 
and that it is therefore of doubtful import. Although the word 
‘subject’ in s. 17 has not been defined in the Act, courts have 
of necessity to explain it in deciding cases coming before them, and 
have to give effect to s. 17 as best as they may. Else there would be 
a practical abrojgation of the section. All the High Courts have in 
practice held “ subject ” in the section to mean cause of action. 
The decisions on the point are numerous beginning from 1878, only 
eight years after the passing of the Court-Fees Act. In Madras the 
earliest decision is that in Raja v. Kadar, (1892) 16 M. 415 (418). 
Then comes Daivachilaya Pillai v. Pannathal, (1894) 18 M. 459 ] 
In Nedakandam Nambudripad v. Ananthanarayana Pattar, (1906) 
30 M. 61, though it was said the word “subject” might not 
admit of a precise ^finitioii applicable to all cases, the court felt called 
upon to explain it, and it was laid down that the criterion for 
determining whether a suit contained distinct subjects is whether 
the different claims in the suit could be made the grounds of separate 
suite, that is, since a separate suit can be brought on each cause of 
action, whether there are different causes of action combined in the 
suit (p. 64, last paragraph). Then there are the decisions in 1930 

Chettiar v. Ramaswami Chettiar. 61 
.M* L. J. 680, and C. R, P. 775/1930 (unreported), in all of which it 
has been laid down that if Order 11, Rule 2 C. P. C. is no bar to 
separate suits being brought on the different claims in the suit, s. 17 
would apply, and the last two of which were subsequent to 54 Mad 1 
on which the decision under reference is based. Thus, from shortly 
aft^ the p^su« of the Comt-Fees Act, courts have for a long period 
taken subject as meaning cause of action. “ Where a statute uses 
teagui^e of doubtful import what has been done under it for a long 
y^5 n^y well give an interpretation, reducing uncertainty to 
a fixed rule. Vtde Broom’s Legal Maxims, 9th EdnT, p. 442. ^ ' 

the ^tenoB of common grounds for the several claims 
« 0 ° side and several tenants 

5 enact. 

. T« that 17: CM, apply only if therriS 
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peace, admitted that it was not prepared to fight imtil victory 
was secured, urged the imitation of the Russian revolution, 
and the opening of a peace conference. Further co-operation 
in recruiting was declined, unless the Allies at once agreed to 
peace without annexations or indemnities, and even so priority 
was to be given to the defence of Australia — ^which was in no 
danger from any one except Labour revolutionaries, who 
boasted that they would have rebelled in 1917 if conscription 
had been carried. A new military policy was enunciated, 
abolishing all compulsion below the age of 21 ; distinctions 
between commissioned and non-commissioned officers, oaths, 
salutes, and needless discipline ; and requiring that men on 
being trained should be allowed to keep their arms. Labour 
ceased now to take part in recruiting, and nothing save the 
close of the war prevented Australia from having to confess 
that she could not continue to play her part and must faU 
behind the other Dominions, It is regrettably true that dis- 
loyalty and hostility to the Empire appeared far more clearly 
and in a much more dangerous form in the Commonwealth than 
in any other part of the Empire. 

The services of the actual forces, on the other hand, were of 
special merit ; the defects of the Australians were want of 
discipline, partly induced by their lack of severe penalties, 
which somewhat complicated the task of keeping order among 
them ; their energy and initiative, on the other hand, were 
most praiseworthy. Moreover, the fortitude shown by the troops 
and people in the matter of the failure at Gallipoli was worthy 
of every praise. Australians not merely served with great 
success on the western front, but they supplied an air squadron 
for Mesopotamia, some men for the 'Dunster force’, won fame 
at Sinai and in Palestine, and at the beginning of the war 
seized German New Guinea, which was retained under mandate 
under the terms of peace. Total enlistments amounted to 
416,809, 332,000 went overseas, 59,000 were killed or died, and 
the total casualties exceeded 318,000. No doubt the fact that 
the force was volunteer explains the very high rate of losses, 
but there was unquestionably a needless strain placed on the 
troops towards the end for want of reinforcements. The men 
enlisted were taken under the Defence Act^ which applied 
to them overseas the Army Act subject to certain changes. 
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to hold that such application can be made on a court-fee of Rs. 20 
only, for each tenant claims a separate relief against the landlord. If 
in "a case like that, each application is to be valued and stamped 
according to the relief sought by each tenant, there is no reason why a 
different mode of calculation of court- fee should be adopted in a case 
where a landlord brings a similar suit against a number of tenants 
It is submitted this reasoning is equally applicable to a suit under s. 193 
of the Madras Estates Land Act. If under that section a number of 
tenants in a village join together to bring a suit against the landlord 
for reduction of rent, “ it would be unreasonable to hold ** that a single 
court-fee alone need be paid in it by the several plaintiffs together ; 
and therefore in the converse case of suit by the landlord, a 
different mode of calculation of court-fee cannot be adopted. 
Thus it is clear that simply because the statute allows one suit to be 
brought under certain circumstances, it cannot be concluded that a 
single court-fee alone need be paid. Under s. 67A of the Transfer of 
Property Act, a mortgagee is bound (not allowed as in the case under 
reference under the Estates Land Act) to sue on all the mortgages in 
respect of which the mortgage money has become due But yet the 
M^ras High Court has held recently that the principle of consoli- 
dation applied by that section has no bearing upon the interpretation of 
Sm 17 of the Court- Fees Act and a suit based on two different 
mortgages consists of two distinct subjects under s. 17. See PoUachi 
Bank Ltd, v, Krishna Ayyar^ 68 M. L. J. 316. In Khasi 
Prasad Singh v. Secretary of Siate^ 29 Cal. 140, where the appellants 
sought to consolidate appeals arising out of 44 Land Acquisition 
references and pay a single court-fee on the aggregate value of all the 
appeals together, it was held that, having regard to the fact that the 
parties were the same in all the cases and that the plots of land were 
contiguous to one another and formed part of one estate although in 
the occupation of different tenants, the appeals might be consolidated 
into a single appeal, subject however to the payment of court fees 
separately under s. 17 on the value of each of the appeals. It would 
be profitable in this connection to see how the analogous expression 
“distinct matters” ins. 5 of the Indian Stamp Act which has not 
been deBned at all in that Act, has been interpreted and applied in 
judicial decisions. In Reference under the Stamp Act, 24 Mad. 176 
(F. B*) a company having obtained from the Government, the right 
to search for and work for minerals in a certain district, prepared an 
agreement to be executed for that purpose by the several landholders 
in that district. The agreement provided that in consideration of the 
executants granting to the company the right to prospect for and mine 
minmLls in thdr lands, each of them should be paid a royalty of one 
nipee and a varying royalty or rent (specimens of which were set out). 
The other terms were common to all the executants such as that they 
s hou l d not sdit the mining rights to any other persons for fifty years 
^^lould indemnify the company from claims made by other persons 
It was hold that the instrument dealt with several 
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seas ; there were about 17,000 deaths and 68,000 total casual- 
ties. The proportional strain was much greater than in the 
case of Canada or even of Australia, and at the close the New 
Zealand force was in excellent strength and heart. 

In the case of the Union of South Africa immediate aid was 
accorded to the Imperial Government by the Union under- 
taking the duties hitherto performed by the Imperial forces in 
South Africa, only a few units being left there. Then the ener- 
gies of the Government were absorbed in the work of invading 
German South-West Africa,^ which was hindered by the serious 
rebellion which called forth all the resources and ability of 
Generals Botha and Smuts. When these episodes had been 
cleared away, the Union Government gladly assisted in recruit- 
ing forces which were to be paid for by the Imperial Govern- 
ment. Later in 1916 it sent men on request to East and Central 
Africa for service against the Germane, later paying part of the 
cost. In January 1916 it permitted General Smuts to under- 
take his successful campaign to dispose of the Germans in East 
Africa, which was complete by the end of 1916. Useful work 
was done in Egypt and Palestine by the South AMcan Field 
Artillery and the Cape corps of coloured men. The necessary 
reinforcements were sent r^ularly to keep up the Expedi- 
tionary Force on the western front, which from 1 January 1917 
was paid at Union rates by the Imperial Government, the 
Union giving a grant of £1,000,000 in discharge of its obligation, 
a concession to Nationalist feeling. 30,719 troops served in 
Europe or Egj^pt, as well as 1,925 coloured labour unit and 
25,111 native labour contingents ; 43,477 in East and Central 
Africa with 16,845 labourers ; 67,237 in South-West Africa and 
33,546 labourers. Casualties totalled 18,528 with 6,592 deaths. 
The Expeditionary Forces served under the Army AcU 

The contributions of the Dominions were large and important, 
but relatively to the United Kingdom they were smaD. One 
calculation indicates that the percentage of men who served in 
the forces was in the United Kingdom, less Ireland, 27*28, with 
10*91 per cent, of the male population casualties ; in Canada 
the figures were 13*48 and 6*04 ; in Australia 13*43 and 8*60 ; 
in New Zealand 19*35 and 9*80 ; and in South Africa 11*12 and 
2*7, of white male population. The figures, moreover, are unjust 
^ Keith, War Qwemmmt of the Dominiona, pp. 112 ff. 
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(i) Where the plaintiff sued for hhas possession of his Zerait 
lands atyainst several persons holding the same, it was held that the 
suit was based upon a single right and the court-fee was payable upon 
a single cau-e of action. Ram Narain Gir v. Gown* Shanker Laly 7 
Pat. 402** 110 I. C. 191 * 1 28 Pat. 274. 

fj) Appeal in suit for pre-emption. In a pre-emption suit, where 
the vendee appealed against the pre-emption decree granted to plaintiff 
and denied the right to pre empt and also that the consideration 
decreed to be paid to him is inadequate, it was held that there were 
two alternative reliefs based on exactly the same cause of action, and 
as only one of them could be granted, they did not constitute two 
distinct subjects within the meaning of section 17 and the correci 
court- fee is one calculated not on the aggregate of the two values but 
on the higher of the two. Tekchand v. Tara Chandy 5 L. 114 “85 LC. 
556- 1924 Lah. 494. 

(k) Suit for redemption. Where the plaintiff seeks to redeem a 
usufructuary mortgage the court-fee is payable on the principal amount 
exclusive of any surplus profits realised by the mortgagee and 
claimed in the suit. Section 17 relates only to a suit which embraces 
two or more distinct subjects and does not apply to such a . case. 
Gopikisan v. Sarahjiy 1922 Nag. 259 ; Pothanna v. Satyanandacharluy 
60 M. L. J, 698. 

(l) Suit for declaration and injunction. It falls under s, 7 (4) 
(c) and is outside s. 17 of the Act. In the mattor of Kalipadd 
MukharjeCy 1930 Cal. 686, 

(m) Where certain creditors who had taken for their common pro* 
tection a mortgage for the entire sum due to them, in lieu of- their 
separate claims against the debtors, sued to enforce the mortgage as a 
whole for their common benefit, it was held that there was only one 
subject. Muthuraman Chetty v. Siva subram ani a Chetty, 63 M.L.J; 
316-36 L. W. 424-1932 Mad. 737. 

(n) A suit for cancellation of the compromise and the preliminary 

the final decrees in a previous suit does not embrace distinct sub- 
jects, and court-fee is payable on the value of the final decree only, 
Kalu Ram v. Bobu Lai, 1932 All. 485 (F.B,)«54 AIL 812. 

Alternative reliefs. — A suit claiming money due on a pronote 
prixKitpelly from the legal representatives of the executant or in the 
alterisative from a third party who took .the money representing he 
was the agent of the deceased, does not require separate court- fee ‘ for 
each relief. Anatida v. Luxamath 1930 Nag. 55. Where a plaintiff 
plays for one of two reliefs in the alternative based on one cause of 
ution, the higher in value of the two reliefs determines the value. of 

v-. Muttaliy 

1926 Lah. 467. See also Muklal v. Ratndheyan, 44 I. C. 143, Bat 
alternative reliefs one for a declaration of ' the plaintiffs 
qertain properties fojt which a, fixed court-fee is payable 
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trained ^ at local head-quarters and camps, while officers were 
disgusted with the duty of training skeleton formations and 
interest was waning. The total establishment called for 
133,000 all ranks, but the available sums were quite inadequate 
for any extension of training, the cost per head of population 
being 1*46 dollars. The cadet movement showed over 110,000 
cadets, despite the reduction in the grant. The Militia is both 
for service in or outside Canada for the defence of the Dominion. 
All British subjects between 18 and 60 are bound to serve in 
the event of a levee en masse. A reserve Militia is specifically 
enlisted, and there are military and civilian rifle associations. 

The administration under the Minister is directed by a De- 
fence Council which began to function on 31 January 1924.^ 
The Royal Military College at Kingston, which is to provide 
for 300 cadets, remains one of the most valuable assets of the 
country as a training centre for officers. Eight Imperial com- 
missions a year are awarded to its graduates. There are eleven 
military districts ; organization is on a brigade basis with 
ultimate aim at divisional organization. The units of the Ex- 
peditionary Force have been incorporated into the Militia with 
a view to preserve their traditions and esprit de corps. 

In the Commonwealth the effect of the war and of the 
Washington Conference was to reduce the desire to enforce 
fully the system of compulsory training, especially as the Labour 
party, by which the principle was at first earnestly supported, 
had changed entirely its views and decided to make a plank of 
their platform the abolition of compulsion. The existing 
organization is territorial, and includes the permanent forces 
and the citizen forces ; two cavalry divisions ; four divisions ; 
three mixed brigades ; fixed defence troops (coast artillery 
and engmeers) and non-divisional troops. Each division pro- 
duces a battalion of infantry and a proportion of other troops. 
There is no compulsion save for home defence, and in war the 

1 The maximum period is thirty days ; actually in 1924r-6 it was nine, and 
this is usual. 

2 It comprises the Minister, the Deputy Minister, the Chief of Staff, the 
Director of the Naval Service, and the Comptroller (Finance Member), and as 
Associate Members the Adjutant-General, the Quartermaster-General, the 
Director, Royal Canadian Air Force, and a Secretary. The Air Force is 
administered under the Chief of Staff. In war time and under exercise the 
Militia falls under the Army Act rules of discipline. 
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determine the fee leviable in the suit. It arose in Dasaratliy Meshy v. 
Jay Chandt V'25 Pat. 193, where one set of reliefs was declaration 
and partition and the alternative relief prayed for was possession. It 
was held that the reliefs requiring the higher court-fee should be 
charged for. See also In re Venugopal, 34 L.W. 837*67 M.LJ. 151. 

(ii) Different causes of action. 

(a) Where a single relief is prayed for. Presumably only one 
fee is to be charged. It was observed in Neelakandan v. Murthi- 
kandhafiy 30 M. 16 that section 17 may not apply to a case where the 
relief sought is one and the same though the claim is sought to be 
made out on distinct or alternative grounds. “ It may be that where 
reliefs are claimed in the alternative with reference to same cause 
of action, s. 17 would not govern the case. That may also be so 
where the relief claimed is one and the same though the claim is 
sought to be made out on distinct or alternative grounds. It is 
however different where the reliefs are distinct though both are 
evidenced by the same instrument.” But see the decision in Peihu 
Reddiar v. Chidamhara Reddiar^ 1931Mad. 533, and the comments 
thereon at page 330 stipra, 

(b) Where iwo or more reliefs are prayed for. 

There is a clear case. The fee for each reliefs should be separate- 
ly charged for. 

(c) Where alternative reliefs are prayed for. 

The court-fee is payable as in the case (b) above. The total of 
the fees chargeable on each relief should be levied. 

The operation of section 17 of the Court- Fees Act is not neces- 
sarily confined to cases where cumulative reliefs are claimed. Alterna- 
tive claims, forming different matters which could have been made 
the grounds of separate actions are “ distinct subjects ” within the 
noieaning of the section, although they arise out of the same instrument 
and a suit for enforcing such alternative claims ought to be valued 
for the purpose of court-fee as also of jurisdiction on the aggregate 
value of such reliefs. Ndakantan v. Murthi Kaundhan, 30 M. 61. 
But in the headnote of this case, it is noted that the decision in 
15 B. 82 is not approved. That does not appear to be quite accurate. 
The Bombay decision applies to a case where there is a single cause 
of action but here there are two different causes of action. The test 
as laid down in 1924 Pat. 596 and also in the decision of 30 M. 61 
does not dissent from the view at all The decision in HashmatMisra 
V. Muhammad Abdul Karim, 29 A. 155, is also an authority for 
this position. The plaintiff came into court claiming in the first place 
specific performance of an alleged agreement to sell to him certain 
immoveable property, and secondly in the alternative, the enforcement 
of a prewplion right in respect of a mortgage of a portion of the 
propectf a a ecated by one of the defendants in favour of the other. 

was within the meaning of section 17 of 
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Senior Cadets. There are three oommands, two in the northern 
island, one in the south ; each includes four militaiy districts 
with a like organization; the plan of mobilization gives a 
complete division, and three mounted brigades, and supplies 
machinery to duplicate the force and keep it up to strength. 
The force numbers some 600 officers and 15,000 men ; training 
is compulsory, if enforced,^ from the age of 18 to 26, while 
from 14 to 18 training may be enforced in the Senior Cadets, 
the training being mainly physical ; the force includes over 400 
officers and 25,000 cadets. New Zealand retains the policy of 
administration through a general officer commanding in lieu 
of a Council of Defence under a minister as m Australia. Com- 
pulsory service is exigible from all males between 17 and 55 
in case of emergency as opposed to 18 and 60 in the case of the 
Commonwealth and Canada. In New Zealand as in the Com- 
monwealth the obligation to service is local, while in Canada 
it applies outside the Dominion for the defence of Canada. In 
the case of active service the Army Act applies generally, with 
such variations as may be prescribed in the local Acts. 

In the Union a decided change resulted from the war. The 
Imperial Government accepted the suggestion of the Union 
Government that the Imperial military forces should finally be 
withdrawn, the Union accepting liability for coast defence. 
Accordingly, the Imperial property was handed over to be 
administered under the Defence Evdowment Property and 
Accoutre Act, No. 33 of 1922, and on 1 December 1921 ihe 
Imperial military command in South Africa was formally 
abolished. The system remains in principle as under the 
Defence Act, No. 13 of 1912. Every citizen of European descent 
is liable to render between his seventeenth and sixtieth year, 
both included, service in time of war in defence of the country 
in any part of South Africa within or without the Union. 
Moreover, if of sound physique he is liable to four years’ training 
between his seventeenth and twenty-fifth year ; a Tninimum 
of 60 per cent, of those required to serve is enrolled yearly ; ^ 

1 It at present is enforced only up to the age of 21 and for those living 
-within access of a training centre* Others form the reserve up to the age 
of 30. Bifle clubs are aided by ammunition grants but are not controlled. 

^ See the amending Act No. 22 of 1922 ; s. 6 allows in four years three 
periods of continuous training, the first not over fifty, the next two not 
over thirty days in all. 
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bharent powers of Court.— An appellate court has inherent 
powers of consolidating appeals before it and the provisions of section 
151 of the Civil Procedure Code may be invoked for that purpose. Courts 
shouhi see whether a case is a fit one for consolidation, as if, consoli- 
dation is allowed, the Crown will be deprived of the public revenue, 
by the reduction in the court fees payable by the appellants. The 
fact that in an arbitration proceedings the award was split up ought 
not to be allowed to prejudice the right of the appellant to treat the 
award as one and they would be equally entitled to consolidation. 
Gattgu Naidu v. Deputy Collector ofMadras^ 34 M. L. J, 279. 

Where 78 ryots instituted a suit in respect of 78 holdings (l) for 
declaration that the rents entered in the Khalian were higher than the 
rents actually payable ; and (2) for a declaration that 59 rent decrees 
which the landlord had obtained at the higher rents were contrary to 
law, it was held that a court-fee of Rs. 10 should have been paid in 
respect of each of the 137 causes of action namely 78 declarations 
ftat the rents entered in the Khalian were wrong and 59 declarations 
that the decrees obtained were contrary to law. Chetheru v. Khaja, 
^ P, L. J. 297. This was followed by Lachman v. Sheikh Abdtd 
Karinit 4 P, L. J. 299. 

In In re Perumal Nadar^ 109 I. C. 651 (Madras) it was held by 
Devadoss, J., that the High Court has inherent powers to consolidate 
appeals and allow a single vakalatnama to be filed in them and the 
decisions in Kasi Prasad Singh v. Secretary of State for India, 29 C. 
140, In the matter of Falls of Ettricale,** 22 C. 511, Vengu Naidu 
▼. Depitty Cdlector of Madura, 45 L C. 468-34 M. L. J. 278, were 
relied on. It was however further held that the appellate Court must 
know what is the relief granted against the defendant in each case and 
in order to draft a decree in appeal, it is essential that the court 
should have the decree of the lower court before it, and therefore, the 
parties are not relieved of the obligation to produce a properly stamped 
decree in each of the appeals filed by them. The Court may no 
doubt dispense with the production of the copies of the judgment in 
all but one as it is a common judgment in all the cases but the decree 
is not a common decree and when a decree is appealed against it ought 
to be produced along with the memorandum of appeal and it must 
idso be stamped as required by law.” 

yhe question again came before Devadoss, J., of the High Court 
ol M^ras m C. R, P. Nos. 1517 to 1519 of 1927 (Madras High 
Court). His Lordship observed thus ^ that the court has power in 
iwpper casw to consolidate into one a number of cases in which the 
sum Question is involved cannot be seriously disputed.” 

dedsioR ^ Devadoss, J,, has been overruled by the Full 
m Maharaia of Venkaiagiri, In re, 53 Mad. 248 (F.B.) 
q uiiAlwO tt amaae whether where 118 suits were filed against 
under s. 77 of the Estates Land Act, and oo the 
118 appeals were filed 'Wbiob too ^ 
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so as to afford 8,000 country youths training. General Smuts, 
on 18 February 1926, uttered a jeremiad over the bad results 
of the change, insisting that the country youths were losing 
the opportunity of discipline and training which would make 
them valuable in emergency, while adoption of the Swiss 
method of training was advocated by another speaker. 

The purposes of the Union Government were further ex- 
plained on 26 April 1926 by Mj. Creswell, on the defence 
estimate of only £895,312, who insisted on the limited need of 
defence for the Union and the general trend of national policy 
towards reduction of armaments. He deprecated any effort to 
cany out the policy of 1912, announced that the permament 
force would be reduced to three batteries of artillery, the two 
squadrons of mounted rifles being dispensed with ; in lieu of 
twelve military districts six military commandos would be set 
up, and forty selected areas would be given a traioing squadron 
of 200 youths, who would for four years receive compulsorily 
a certain amount of training. It was made clear that the desire 
was to secure for the youth of the Transvaal, the Orange Free 
State, and the rural districts of the Cape — ^Dutch strongholds — 
training which hitherto had been given chiefly in urban areas 
and the rural areas of Natal in connexion with the Natal 
mounted regiments. The Government aimed at having an air 
force which could strike at any enemy gathering within the 
Union within twelve hours, and at being able to mobilize 
a striking force of 10,000 men in seventy-two or ninety-six 
hours, with a further 15,000 in readiness in a few days. In the 
debate stress was laid by General Smuts on the absence of 
trained instructors for the youth and even the cadets of the 
Union, and a Nationalist member, Mr. Pienaar, called attention 
to the pitiful inadequacy of the steps taken, alluding also to the 
inability of the Union on such a basis to play its due part in the 
defence of the British Commonwealth of Nations. The Minister, 
no less than his critics, admitted that the Union was wholly 
deficient in effective naval defence, was, therefore, entirely 
dependent on British protection,^ and ought to take a greater 
part in the burden of self-protection, but the Minister insisted 
that funds were not available. 

^ Nothing was said on the compatibility of this state of affairs and General 
Hertzog’s demand for national status. 

3315>2 p ^ 
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Where therefore there is nothing either in the Code or in any 
other enactment to prevent this course from being adopted, Courts 
have power to consolidate ; but I do not think such power can be ex- 
tended in a manner to conflict with the provisions of any enactment 
like the Court-Fees Act or the express provisions of the Civil 
Procedure Code as regards the flling of appeals. 

It seems to me that consolidation can only be asked when there 
are suits or appeals prop^ly instituted and on the file. Where the 
legislature lays down certain requirements necessary to be satisfied 
before it can be seised of the suit or appeal, e.g., a plaint or memo- 
randum of appeal on a proper stamp, it is difficult to see how an order 
can be passed consolidating suits or appeals for the purpose of getting 
over the stamp duty payable* 

There are two classes of cases in which consolidation can be 
ordered. One relates to cases where although one suit could have 
been filed against several defendants in the lower court, the party 
has not chosen to do so but has filed separate suits, and the other 
relates to cases where although one suit could not have been filed 
the questions for the determination are the same and it will save cost 

expense to consolidate the suits either in the lower court or 
in’ appeal. In the former case the provisions of Section 17 of the 
Court- Fees Act are imperative because in the case of a suit embracing 
two or more distinct subjects, the plaint or memorandum of appeal 
should be chargeable with the aggregate amount of the fees to which 
the plaints or memoranda of appeal in suits embracing each of such 
subjects would be liable under the Act. In cases where one suit could 
not have been filed, it is difficult to see how the aggregate value of 
the subject-matter in all the suits can be treated as the amount on 
which court-fee has to be paid. In cases which do not fall under 
Section 17, there is no question of treating the aggregate value of the 
various suits or appeals as one for the purpose of court-fee, as the 
provisions of the Court-fees Act are specific and state that each of 
such suits should bear the court-fee prescribed by the Schedules to 
the Act 

Reference has b^n made to Kashi Prosad Singh v. Secretary 
of State for India in Council^ 29 Cal. 140. It was a case under 
the Land Acquisition Act and it was held that as the parties were 
m same hi all the cases and the plots of land were contiguous and 
fanned part of an estate although in the occupation of different 
tenants who were not parties to the appeals, the appeals should be 
ms^ated and the court-fee paid upon the value of the consoli- 
dated appeals under Section 17 of the Court-Fees Act subject to the 
maximam of Rs. 3,000. The maximum of Rs. 3,000 has however 
now been omitM and court-fee has to be paid ad valorem without 
any maxmmm limit so that consolidation cannot in any view affect the 
cmrt-fae. 

^ ’ D^y Collector of Madras Division. 34 

» If* ,1.- Jot* mre was an appUcation to consolidate several appeals 
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Government and does no military training ; the four Cadet 
Corps equally eschew it. The Newfoundland Constabulary, 
constituted under c. 24 of the Corisolidated Statutes, 1892, is 
semi-military in training, but is not liable for active service. 

In the case of the Irish Free State ^ there had existed illegally 
but effectively from 1916 the forces known as Irish Volunteers, 
the Irish Citizen Army, 1916, and the Irish Republican Army, 
or ' the Army ’ jpar excelleuce. To regularize the position of 
these forces was desirable, though the Courts found it possible 
to hold that after the Treaty of 1921 they became legitimate 
forces of the Crown. By Act No. 30 of 1923, which, though 
temporary in duration, has in effect been extended by later 
legislation, the existing army was converted into the Defence 
Forces, even though the members had not been recruited and 
attested in the manner prescribed m the Act. Part I of the Act 
deals with establishment, organization, administration, appoint- 
ments, and conditions of service, military education, service in 
time of war, and special powers in relation to the defence of the 
State and the maintenance of barracks. Part II deals with 
discipline, mcluding the constitution and procedure of courts 
martial, and the confirmation of sentences, and prisons and 
detention barracks. It further regulates recruiting, billeting, 
and impressment. Part III covers the establishment, training, 
and discipline of the reserve, and provides for caUmg it out in 
case of national emergency or in aid of the civil power. In its 
legislation the Parliament is bound by Article 8 of the Treaty 
of 1921, under which the Irish Free State establishments shall 
not exceed in size such proportion of the military establish- 
ments maintained in Great Britain as that which the population 
of Ireland bears to the population of Great Britain. It will be 
seen that there is a serious ambiguity due to the dishonest effort 
to treat Ireland as a unit ; under the exact terms, it is open to 
the Free State to argue that the whole population of Ireland is 
to be set off against that of Great Britain, ignoring the defection 
of Northern Ireland. 

The Ministers and Secretaries Act, 1924, creates a Council of 
Defence which, however, in no wise derogates from the responsi- 
bility of the Minister. He presides as Chairman, and there are 
four members, a civil member, chosen from the Chamber of 
^ See Jounu Comp. Leg., viii, pt. ii, pp. 30 ff. 

D d2 
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only where the fee is not otherwise provided for {vide colxxmri 1 of 
Aiticle I of Schedule I) and consequently that the existence of section 17 
takes the cases to v,’hich that section applies out of the scope of 
the Frovisf?, Regarding this contention their Lordships observed 
thus “Section 17 of the Act makes no provision of this kind for the 
I'Toper fee to be charged. It merely lays down a general rule that 
where a suit embraces two or more distinct subjects the plaint shall 
be charged with the aggregate amount of fees to which the plaints 
in suits embracing separately each of such subjects would be liable 
under the Act, Section 17 does not pretend to fix the amount of the fee 
but on the other hand expressly refers to other parts of the Act fpr 
the amount, that is to the Schedules, which alone deal with the 
amount. The general rule in Section 17 becomes necessarily governed 
by rules as to the amount of the fee to be found in the Schedules and 
among them by the Proviso to Article 1 Schedule I limiting the 
amount of fee. Sections 7 and 8 specifically declare the rates at which 
relief by suit of a particular class or character, therein defined, is to 
be calculated. The category of likely causes of action is, as far as 
can be, exhausted, but in order to guard against the possibility of cases 
arising for which no provision has been made, provision is made in 
Art, 1, Schedule L The words ‘not otherwise provided for in this 
Act’ occurring in Article I, Schedule I, relates back to sections 7 
and 8 and not to section 17. Further if the Article is to be applied, 
it must be applied in its entirety, and with the proviso which it con- 
tains, fixing a maximum fee leviable — a proviso which is in no way 
inconsistent with the application of the general rule contained in 
section 17 but which governs its application.” 

Para 2 of the section. — This relates to the converse case of 
splitting up of a suit into several suits. ** Section 9, C. P. C.”, referred 
to, relates to the Code of 1859, Section 158 of the C, P. C. 1908 
provides as follows : ** In every enactment or notification passed or 
issued before the commencemeut of this Code in which reference is 
made to or to any Chapter or Section of Act VIII of 1859 or any Code 

Civil Procedure or any Act amending the same ...such 

reference shall so far as may be practicable, be taken to be made to 
this Code or its corresponding part, Order, Section or Rule.” 
Thetefee Section 9 C. P. C.” must now be read as “ Order II, 
g. 6 Sche dule I of the Code of Civil Procedure (V of 1908).” That 
enifimers a court to order separate trials where it considers that any 
^ action joined in one suit though not bad for multifariousness 
cannot be conveniently tried or disposed of together. 

18. When the first or only examination of a person 
who complains of the offence of 
ffrifltea eiamioation wrongful confinement or wrongful 
restrabt, or of any offence other than 
ai> offence for which police officers 
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any war without the assent of the Oireachtas ’ (i. e., Parlia- 
ment). There is nothing revolutionary in the enactment, which 
has always represented Dominion practice. It will be remem- 
bered that in the Boer War Sir W. Laurier was not prepared to 
take any step beyond allowing volimteers to be raised for 
service in the British Army without the assent of the l^islature, 
and obviously the necessity of securing funds alone would 
render recourse to the legislature essential at a very early date. 
The Irish provision, accordingly, merely tiuns into a part of 
the constitution a convention already existing. It would not 
prevent a ministry which approved a war making ready to 
give active aid during the few days before the legislature could 
be summoned, though, iE a general election were on, the Govern- 
ment might be hampered in its action. The doctrine enunciated 
was acted on earlier by Mr. Mackenzie Ning when he refused, 
on 18 September 1922, to commit Canada to any active aid 
to. the United Kingdom against Turkey without consulting 
Parliament aud on 1 March 1923 he expressed his concurrence 
in the appHcabiJity to the Dominion of the Irish rule. On 
26 March 1923 a formal motion to the efieot that, save in the 
case of actual invasion, the Dominion should not be committed 
to participate in any war without the assent of Parliament was 
brought forward by Mr. Power, though too late for serious 
debate.® Mr. Meighen dissented from the mode of procedure 
and the substance of the motion alike, but on 16 November 
1926 * yielded to the pressure of political expediency and in 
a speech at Hamilton committed himsdlf to the very dificult 
doctrine that Canada should dispatch no troops abroad until 
after a general election fought on the issue. This proposal 
was meant as a recantation of his part in securing the active 
partidpation of Canada in the war of 1914-18 and in special 
of his responsibility for the decision to adopt conscription 
and the tactics which won the election of 1917. It wiU be 
seen that it involves much more than the doctrine of the Irish 
Free State, and strictly speaking might be interpreted as 
suggesting that Parliament should forthwith be dissolved by 

Canadim Armml Bmew, 1932, p. 180. 

> For a oiiticism by W. D. MoPbeisan, £.C., see ibid., pp. 1000 f. 

s Keith, J. C. L. viii. 125 f. The doctrine was formally iriteiated at 
Montreal on 4 Jnne 1926. 
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an officer, warrant-officer, non-comnnissioned officer or 
private of Her Majesty’s army not in civil employment. 

(ii) \Rtp. bv the Repealing and Amending Act, 1891 
(XII 0/1S91).]' 

(j/i) Written statements called for by the Court after 
the hrst hearing of a suit. 

(t») \Rep- bv the Cantonments Act, 1889 {XIII of 
1889).] 

(») Plaints in suits tried by Village Munsifs in the 
Presidency of Fort St. George. 

(zn) Plaints and processes in suits before District 
Panchayats in the same Presidency. 

{vii) Plaints in suits before Collectors under Madras 
Regulation XII of 1816. 

{viiii Probate of a will, letters of administration, 
[and, save as regards debts and securities, a certificate 
under Bombay Regulation VIII of I827J, where the 
amount or value of the pioperty in respect of which the 
probate or letters or certificate shall be granted does not 
exceed one [two — Bengal] thousand rupees. 

(w) Application or petition to a Collector or other 
officer making a settlement of land revenue, or to a Board 
of Revenue, or a Commissioner of Revenue, relating to 
matters connected with the assessment of land or the as< 
certainment of rights thereto or interests therein, if 
presented previous to the final confirmation of such 
aetUenaent. 

(a?) Application relating to a supply for irrigation of 
water belonging to Government. (**) 

(**) Application for leave to extend cultivation, or to 
rehnqmsh land, when prwented to an officer of land- 
by a person holding under direct engagement 

t^ermnent, land of which the revenue is settled, 
IP^fietpi^anently. ’ 
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technically or legally at war by reason of Great Britain being 
at war. 

I think (he prophesied) the whole trend of things will tend to make 
that opinion a fact. How far as a fact it will have any reality in the 
case of war it is very hard to say. It would be a valuable thing to 
have it established that the Free State would not be even technically 
at war, but from the point of view of utility the position of the Falk- 
land Islands would be much more effective. I can only say that the 
general growth of opinion is towards the point . . . that it would be 
possible for Great Britain to be at war and other Dominions not to 
be even technically at war, but I do not think that is a thing that so 
far can be laid down as an actual definition. 

This muddle-headed reasoning is tedious ; ^ the Dominions can 
become independent states by recognition by other powers, 
and they will then cease to be engaged in war when Britain is 
at war, but, as long as the term ‘ Dominions * is applicable to 
them, they will be, whether they like it or not, technically at 
war whenever Britain is at war, and no grovrth of Dominion 
opinion will alter the fact. 

§ 6. Naval Defence vjp to 1914 

The decision of the House of Commons of 1862 to call upon 
the colonies to exercise some measure of self-help did not con- 
template the relaxation of the responsibility of the Royal Navy 
for the defence of the British possessions from oversea attack, 
and, as a result, as late as 1910 Canada, Newfoundland, New 
Zealand, and the Union of South Africa were wholly without 
naval defence, other than such protection as might be afiorded 
by revenue vessels or fishery protection ships.^ In Australia 
there was more action, because there was more obvious liability 
to attack, and in 1865 the legal position was cleared up by 
imperial legislation. It was admitted that under their general 

^ Gen. Smuts kas been careless in his expressions : ' If a war is to affect them 
[the Dominions] they will have to declare it. If peace is to be made in respect 
of them they will have to sign it. Their independence has been achieved * (AJlin, 
Michigan Law Rev,, xxiv. 273) is capable of misinteipretation, but he certainly 
did not mean to be taken literally, though Egerton [Brit Cel, Policy m Hhe 
XXth Century, pp. 76, 168) as well as Mlin find his words perplexing. Rhetoric 
in Premiers is dangerous. See also p. 917, n. 2. 

^ Canada has upheld the right of hot pursuit ; The Ship North v. The King, 
37 S. 0. R. 385. Cf. New Brunswick Act, 1886, c. 2. 
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ascerlain, regulate and record certain tenures in Chota 
Nafipore)- 

ixxh') Petitions under the Indian Christian Marriage 
Act, 1872s sections 45 and 48. 

(.r.viO Petitions of appeal by Government servants or 
servants of a Court oj Wards against orders of dismissal, 
reduction or suspension ; copies of such orders filed imth 
suck appeals, and applicatiom for obtaining such copies — 
New paragraph added in Bengal by Act VII of 1935. 

COMMENTARY. 


Legislative Changes 


Clause VII, The words ‘and save as regards debts and secu- 
rities, a certificate under Bombay Regulation VIII of 1827” were 
Mbstitu^ for the original words “ and certificate mentioned in the 
First &hedule to this Act annexed No. 12 ” by the Succession Certi- 
ficate Act of 1889, S. 13 (2). 


aause XXIV was substituted by Act XV of 1872 (The 
Chn^n Man^e Act) for the original clause “ Petitions under XIV 
and XV Vic. Ch. 40 S. 5 or under Act V of 1852, S. 9.” 

Clause I. 


It is provided that a power of attorney to 
^tnto or defend a smt when executed by a military officer and not 
m civil employ 15 exempt from court fee. Schedule II, Art. 10, pro- 
vide that Muktarmma or Vakalatnama when presented for the 
^duct of wy case is to be stamped as provided for therein. 'But a 
poww of attorney to iratitute or defend a suit is not in the nature of a 
Mu^aro or Vakalatnama and cannot fall under Art 10 of Siffie- 

SJd'a authorising a person to institute or 

defc^ a suit are presented and returned after reforence. Of course it 

documents are filed as exhibits in a 
to are produced simply as vouchers to enable a 

has aaate sp«lfia maS 
Mocotod by mihtery men as being exempted from 
documents executed by non- 
S?2? ^ ““ not so liable 

Clanse OL 

^ ^ issonewhat miaharfing, "Order 

1. C.P,C. jpsandm a»t ^ *rf«irfaht req^ 
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The status of such vessels was further investigated in 1884.^ 
Victoria had passed Acts Nos. 389 and 414 duly approved by 
the Crown in Council, as required in the Act of 1866, under 
which vessels commissioned by the Governor were subject to 
the regulations for the Royal Navy. Having had constructed 
in the United Kingdom two gunboats, she applied in 1884 for 
an Order in Council under s. 6 of the Act putting them for the 
period of the voyage to Melbourne in the position of vessels 
of the British navy. It was ruled by the law officers that an 
Order in Council under s. 6 could not be issued until one imder 
s. 3 had been made ; the latter step was held justified by the 
issue of the Governor’s commission to the gunboats under 
the Victorian Acts ; Orders of 4 March, therefore, accepted the 
vessels, and placed them at the disposal of the Admiralty. 
It was, however, found to be inadvisable to accept the boats 
for service in the Red Sea, as the liability of the crew for such 
service was dubious, and the use of the white ensign, as was 
normal for vessels of the Royal Navy, was negatived on the 
ground of inconvenience in relations with other units of the 
navy ; the gunboats then went out under the blue ensign and 
pendant. It was, however, agreed that as regards vessdte 
raised for local defence within territorial limits the use of the 
blue ensign and pendant should also be sanctioned. It is clear 
that the Imperial view was that only under the Act of 1866 
could colonial naval vessels have a legal status outside the 
colonial limits. 

In addition to the two Victorian gunboats Orders in Council 
of 30 December 1884 and 24 January 1885 were issued under 
s. 3 to approve the maintenance of the heavily armed small 
cruiser Protecior by the South Australian Guvemmeut under 
Act No. 307 of 1884, and of the Queendand gunboat GayundcJi 
imder Act No. 27 of 1884. In 1900, under ss. 6 and 7 of the 
Act, a gunboat, its crew, and volunteers, were accepted by 
Order in Council of 7 August for service in China. But as a 
rule the Colonies relied on their local legislation. Not much 
was done ; the large expanse of Port Phillip and Hobson’s Bay 
open to enemy cruisers led Victoria to provide herself with a 
force, which in 1886 at its strongest included a wooden frigate, 

^ Pari. Pap., H. C. 126, 1884-^. Only four of the vessdis in uBe in, 1910 wese 
covered by Orders in Council, and ten not. 
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Written etatemenU in certain caeea 

Partitim suit. Defendants praying for division of shares inter 
90 need not tny court-fee on their written statements for that relief. 
Hetn Chandra v. Prem Mahio^ 90 I. C. 789“ 1926 Pat. 154. This 
view was approved in a recent case in the High Court of Madras, 
Vcnkatasubbamma v. Ramanadhayya» 55 Mad. 975*63 M. L. J. 
g45 1,11932 Mad. 722. The question for decision was whether in a 
suit for partition, one of the sharers who asks for a d^ree for his share, 
should have paid court-fee to make his claim effective. Their Lord- 
ships distinguished the case in 24 Bom. 128 relied on by counsel for the 
second defendant, on the ground that that was a case in which the 
High Court delivered judgment a month after the passing of the 
Stamp Act II of 1899 and that as it contained no reference to that Act, 
the remarks of the High Court must have been made apart from the 
Stamp Act. The view expressed in 90 L C. 789 was approved to the 
effect that the defendant in a partition suit had merely to ask for his 
share and it was then open to the Court to order the defendant’s 
share also to be separated and the right of the Crown to some revenue 
ou the claim of the defendant would be satisfied by the direction in 
the Stamp Act that the decree as finally drawn up should be stamped 
as an instrument of partition and except that stamp duty, no other 
duty as Court-fee was payable by the defendant in such a suit. In 
this connection their Lordships dissented from the decision in 6 
L. W. 448. 

The Sind Court has held that a relief prayed for in the written 
statement m a suit for partition of certain joint property claiming that 
the plaintiffs had been managing the property and recovering the 
rents and that they should give accounts of the rents, should be 
valued and the necessary Court-fees paid. Shaganlcd v. Hariram 
Tiloomal, 1933 Sind 304. 

Qbjeciicns to award* Objection to an award must be stamped. 
It is net construed as a written statement and does not fall within the 
exemption. See Adatnali v. Abdutali^ 107 1. C. 223* 1928 Sind 87. 

Glauf e V. 

Plaints in suits that are actually tried by village munsifs in the 
SUfdrant Presidency* It is not suScient that a suit has been instituted 

Vaage Mnnsifs Court It must be actually tried there. 

Cfamee VOL 

The minimum hus been raised from Rs. 1,000 to Rs. 2,000 by 
iibe Bengal Court-fe^ Amendment Act IV of 1922. This clause is 
nlsvioiiidy redundant in view oi the provision in Art 11 qf Sch. 1 of the 
Aet wha^ provides for the levy of fees only where the value exceeds 
jpu* liAQO. It is an accepted proposition of law that no document is 
with unlm it is specihcaUy provided for and whej^e 
no provisiOD to charge probates, etc., where the is 
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Naval Reserve of 26 officers and 700 seamea and stokers. One 
Tras to be kept in reserve, three partially manned for training 
the Royal Naval Reserve, and the rest in full commission. 
Australians were, as far as possible, to man the three drill 
ships and one other, but they were to be officered by officers 
of the Royal Navys and the Royal Naval Reserve. The cost 
was to be borne up to one half, but not exceeding £200,000, by 
Australia, now federated, and £40,000 by New Zealand. The 
agreement was accepted by the Commonwealth by Act No. 8 
of 1903, but only after a serious Parliamentary struggle, during 
which Mr. Higgins ^ declared that the expenditure could not 
be justified under the terms of the Constitution, and, without 
difficulty, by Act No. 30 of 1903 in New Zealand. 

Mr. Deakin,® who took the place of Sir E. Barton, whose 
chilly reception after the Conference of 1902 hastened his 
retirement to the Supreme Court, showed his appreciation of 
the desire of the Commonwealth for its own force by proposing 
to the Adnairalty that there should be a local navy which 
might be placed in time of war under the Admiralty, but in 
peace would be wholly under local control. He argued that 
the view of the Colonial Defence Committee that Australia 
was safe against any serious attack, and, even if the Imperial 
squadron were removed, need only fear some commercial 
raiding, was not satisfactory, for the damage done by such 
raiders, even if secondary in importance, might be serious for 
the Commonwealth. Difficult questions arose. Since the Act 
No. 20 of 1903 the State ships had come under the Common- 
wealth and claims for an extended legislative power were based 
on s. 61 (vi) giving legislative authority as to defence, and on 
8. 6 of the covering Act of the Constitution, which made the 
laws of the Commonwealth apply to all British ships, the 
Queen’s ships of wax excepted, whose first port of clearance 
and whose port of destination were in the Commonwealth. 
A Commonwealth navy, it was argued, would not be in the 
sense of the Constitution the Queen’s ships of war, but would 
fall under Conunonwealth defence law, even outside territorial 

1 Pari. Deb., 1903, pp. 1997 f. 

a Pad. Pap., Cd. 3623, pp. 128 ff., 469 fi. ; Cd. 3624, pp. 38-71 ; Pari. Pap. 
(Commonwealth), 1901, No. 62, A. 12 ; 1906, No. 68 ; 1906, Nob. 44, 81, 82 ; 
1907-8, Nos. 6, 143, 144 ; 1908, Nos. 6. 37. 
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prisoner himself. It is not liable to stamp fee. Jagannath Kdbar v. 
Emperor, 65 I. C. 553 *=4 U. B. R. 72. 

Clause XVIII. 

^'Complaint" It has been defined by the Code of Criminal 
Procedure, Section 4 (k) as meaning the allegation made orally or in 
writing to a Magistrate with a view to his taking action under this 
Code, that riome person whether known or unknown has committed 
an offence, but it does not include the report of a police ofi&cer,** 

Public servant. 

For the definition of the term see Section 21 of the Indian Penal 
Code. S. 2, C. P. C. also. 

Municipal Officer. 

The separate mention of a municipal officer in the clause in 
addition to the words “ public servant ” makes it appear that a muni- 
cipal officer is not a public servant But clause 10, Section 21 , 1.P.C., 
is comprehensive enough to include a municipal officer within the 
definition of a public servant The illustration given under the clause 
is “ A Municipal Commissioner is a public servant.” A fortiori, 
a municipal servant is a public servant Further, Explanation 1 to the 
Section is to the effect that ** persons falling under any of the above 
descriptions are public servants whether appointed by the Government 
or not.' The words “ municipal officer ” in the clause seems there* 
fore to be redundant. 

Complaint by Municipal Officer. 

No fee is leviable. Queen Empress v. Khajaboy, 16 M. 423. 
Cantonment Authority. 

The Government of India have ruled that a cantonment authority 
is not “ a public officer ” as defined in the Cr. P. C. The Government 
therefore direct that process fees and diet money to witnesses should 
in future be collected from the Cantonment Authority in all cases of 
pcoeecutions by the Police on their behalf. A Cantonment Authority 
is exempt from the payment of court-fees on complaints under S. 19 
Ocviii) of the Court-Fees Act as it is a public servant as defined in 
S. 21, L P. C. G. O. 3364 Mis. dated 30th August 1929. 

CUmeXX. 

Application for refund of costs deported for preparation of a 
Privy C^ncil appeal should be stamped with a courbfee of Rs« 2 and 
is not exempt tiaridasdi v. Gopesdwar, 1923 Cal. 599=27 
C. W. N‘ 646. It was contended in this case that the application was 
vm for payment of money due by Government to the applicant and 
pome within the exemption in this clause. The money was lying in 
the Bank to the credit df the Registrar of the High Court It was 
hcM in the circumstances that tlio application was not for payment of 
iaipnef doe by the Government to the applicant within the meaning of 
ai^ that on the other hand it was an application presented 
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at which the Commonwealth was represented by a new Ministry, 
the Labour Government having been defeated on the score 
of its failure to make a suflSciently generous ofiEer of defence — 
met in July and August. New Zealand then preferred to 
adhere to a contribution ; Australia desired a local unit and 
it was agreed to create a Pacific fleet of three units, m China 
waters, Australia, and the East Indies, each unit consisting 
of a large cruiser, three second-class cruisers, six destroyers, 
and three submarines. Australia was to provide the armoured 
cruiser for her unit, New Zealand that of the China unit, and 
some of the smaller ships of that unit would have their head- 
quarters in New Zealand waters, though the whole unit would 
be under the Admiralty. The Australian unit, on the other 
hand, was to possess an autonomy, subject to arrangements for 
identity of training, discipline, &c., and she would take over 
the dockyard at Sydney. Canada proposed to build cruisers 
and six destroyers over nine years, to guard her two coasts 
and to take over the Admiralty property at Halifax and 
Esquimalt, which was duly surrendered in 1910-11 by the 
Admiralty, The Cape and the other South African colonies 
could do nothing pending union.^ 

Canada legislated in 1910 (c. 43) to control her new squadron, 
assuming that she possessed extra-territorial authority, and 
the Commonwealth ^ followed suit by Act No. 30 of 1910. The 
Canadian Act provided that in emergency the Governor in 
Council might place the fleet and its officers and men under the 
Crown for service in the Royal Navy, in such event Parliament 
to be summoned within fifteen days if not sitting or due to 
meet earlier. Otherwise the code governing the Royal Navy 
would normally apply to the Canadian forces, unless otherwise 
provided for by Canadian regulation under the Act. Bitter 
controversy ® was excited by the Act ; Messrs. Monk, Bourassa, 
and Lavergne attacked the Government as accepting responsi- 
bility for all British wars and providing Canadians to fight 

^ Home of Comrnma ix. 1310-13. For Natal naval volimteers, see Act 
No. 33 of 1907 ; for contributions No. 5 of 1903 ; Cape No. 20 of 1898. 

® The loan for construction contemplated by Act No. 14 of 1909 was dropped 
by the new Government (No. 6 of 1910), which acceptedits predecessor’s policy. 
New Zealand, by Act No. 9 of 1909, provided the funds for the New Zealand. 

® Skelton, Sir Wilfrid Immer, ii. 316 fi. 
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I»id too high a court-fee thereon, if within six months 
after the true value of the property has been ascertained, 
such person produces the probate or letters to the Chief 
Controlling Revenue Authority [for the local area] in 
which the probate or letters has or have been granted, 

and delivers to such Authority a particular inven- 
tory and valuation of the property of the deceased 
verified by affidavit oi affirmation, 

and if such Authority is satisfied that a greater fee 
was paid on the probate or letters than the law required, 

the said Authority may — 

(а) cancel the stamp on the probate or letters if such 

stamp has not been already cancelled ; 

(б) substitute another stamp for denoting the court- 

fee which should have been paid thereon ; and 

(c) make an allowance for the difference between 
them as in the case of spoiled stamps, or repay 
the same in money, at his discretion. 

COMMENTARY. 

Syut^nt of the chapter. —This chapter consists of 11 sec- 
t**8 dealing with the court-fee payable in respect of x>tobates and 
letters of administration. They could be classifi^ as follows, Sections 
19- A and 19-B deal with cases where a higher fee than what is pro- 
perly payable has been paid. 

Section 19-A provides that where a higher fee has been paid 
on account of over valuation of the estate, and an application is made 
within 6 months for refund ot excess court-fee pmd, it could be so re- 
funded. 

Section 18-B provides that where debts have been paid out of 
the estate thereby reducing its value, and if a higher fee had been al- 
lea^ paid, the (tifferenoe could be got back, if an application is made 
withte 3 years. 

Soctacn Ift-C provides against duplicate payments (rf fees, in 
tae case of several gnnta. 

Seebtm 19-D validates probates as regards trust properties 
CiioiiGfh not included in the application for probate. 

ifk A^^*?t***S ^ the converse of stections 

lyA y id 19*B and relate to cases of under- valuation of the estate, the 
ggjjqgcat ^yment of a too low court-fee, the penalties and forfeiture 
IPWiwUipar oivd tlie metie of Of the seotkmsi 
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officer commanding but not interfering needlessly in domestic 
economy. In war, if the fleet of a Bomimon were put under 
the Admiralty, it would be treated as incorporated in the 
Royal Navy for the time being. It was agreed that the necessary 
officers for courts martial should be lent by the Admiralty when 
required, and officers would also be given on loan, who would 
count their Dominion service for seniority, promotion, &c., and 
there would be a common list of officers for seniority by date 
of their commissions in the three services. Changes in regula- 
tions were to be discussed among the governments, the 
Dominions having adopted the general principle of appl 3 dng 
the Naval Discipline Act, the King’s regulations, and Admiralty 
instructions to their forces.^ 

It remained to make the new scheme efiective by passing 
the Naval Discipline {Dominion Naval Forces) Act, 1911. It 
applies to the naval forces of any Dominion, to which before or 
after the Act the provisions of the Naval Discipline Act, 1866, 
and amending Acts have been made applicable, the Act of 1866 
as amended, subject to any adaptations made by the Dominion, 
to fit the Act to local circumstances, such as the substitution of 
Governor-General for Admiralty ; it also empowers the Crown 
to modify the Act of 1866 by Order in Council in order to regu- 
late the relations of the Imperial and the Dominion forces, 
provided that, if the Dominion forces are placed under the 
Admiralty, the Act of 1866 will apply to them without any 
modifications. The Act was made dependent for its operation 
on adoption by any Dominion, the right to annul this adoption 
presumably being admitted, though this was left uncertain. 
Adoption by the Commonwealth followed in 1912 ; from 1 July 
1913 the Naval Board of the Commonwealth took over charge 
of the fleet under the Act of 1910 ; a naval college was opened 
at Jervis Bay to train officers and the Tingvra started training 
boys, who were to serve until twenty-five in the navy. The 
necessary Order in Council was issued on 12 August 1913. The 
Commonwealth had before it as an ideal a scheme devised by 
Admiral Sir R. Henderson,® which was to give the Common- 
wealth a powerful fleet. New Zealand in 1913,® under Mr. 

1 Pad. Pap., Cd. 6746-2. * Pad. Pap., Cd. 6091, p. 16. 

* For the oiionmstanoes, see £ath, ItnpmcA Unity and the DomMona 
pp. 326-8; Act No. 46 of 1913. 
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(1; forfeit a sum of Rs. 1,000 and 

fj ) pay a furtl'^er sum (penalty) at the rate of 10 per cent, 
on th: amount of the sum wanting to make up the 
props!' court-fee. It may be noticed that there is no 
provision for the payment of the deficit court-fee itself. 
It is well conceivable that the forfeiture of Rs. 1,000 
may fail short of the actual deficit in the court-fees. 

» Section 19 -J provides for the collection of the forfeiture and 
penalty. Para (i) of the section provides that “any penalty or 
forfeiture under S. 19-G may be recovered from the executor or 
administrator as if it were an arrear of land revenue by any collector 
in any part of British India.” Regarding the penalty leviable under 
S. 19- E there is no such summary procedure laid down for obvious 
reasons. The revenue authority could refrain from stamping the 
probate or letters of administration, in case the fee and penalty are 
not paid. The Government can also file a suit for the recovery 
thereof. 

S. 19-J (2) vests in the chief controlling revenue authority 
the power to remit 

(1) the whole or any part of the penalty or forfeiture levied 
under S. 19-G or 

(2) any part of the penalty under S. 19-E or 

(3) any court-fee under S. 19-E in excess of the full court-fee 
which ought to have been paid. 

If S. 19-J (2) is read with the proviso to S. 19-E, it follows 
that if the person getting the probate or letters of administration, 
applies to have it stamped with the proper fee and makes such appli- 
cation within 6 months after the ascertainment of the true value by 
him, the whole penalty can be excused by the Revenue Authority. 
But if it be later than 6 months after such ascertainment by the 
applicant, and below one year after the grant, he has to pay a certain 
penalty, and foregoing the court-fee already by him pay the proper 
fee : and if his application is after one year after the grant, he has to 
pay higher penalty and the payment as aforesaid. Of these 
the Revenue Authority can remit only “ any i>art ” (S. 19-J 
What that part is, is entirely within the discretion of the 
Revenue Authority. But the applicant is bound to pay some penalty, 
in case he file^ the probate or letters for being properly stamped. 
On the other hand, where he does not make any such application, 
and a forfeiture and penalty are levied under S. 19-G the Chief 
Revenue Authority could waive the whdle or part of same. S. 19- H 
provides for a case of enquiry into the valuation. The Collector may 
2ii cases where he thinks th^e has been an under- valuation direct 
. to amend the valuation, and, if he fails to comply with 

to hold an Inquiry as to the true value of the 
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service in providing a steady flow of recruits for the navy and 
mercantile marine. The Naval Reserve itself passed to Imperial 
control on 3 August. The Act of 1913, unlike those of Canada 
and the Commonwealth, provided for immediate transfer to 
Imperial control on the outbreak of war. This, however, made 
no difference in actual celerity, for Canada at once made over 
the Rainbow and the Niobe^ her small cruisers, and the British 
Columbian Government with praiseworthy initiative purchased 
at Seattle and presented to the Admiralty a couple of sub- 
marines originally built for Chile. The response of Newfound- 
land was remarkable ; the Naval Reserve developed as a 
result of the Conference of 1902 was popular with the men, and 
they hastened to rejoin the drill ship Briton at St. John’s ; 100 
of them in September helped to man the Niobe^ and in all 
1,964 served during the war, of whom 179 perished and 126 
were invalided out of the service. Their work was done in many 
seas and places, at the battle of the Falkland Islands and at 
Jutland, but their special mitier was patrol work, for they 
were invincible in the dangerous art of handling small craft in 
stormy seas. 

The Commonwealth Navy was formally placed imder the 
Admiralty on 10 August 1914, but this was merely due to over- 
sight ; it had come under Admiralty directions on the eve of 
war and the flagship was steaming north to seek the enemy 
cruisers in the Bismarck Archipelago. The fleet thus handed 
over in due course comprised the battleship Australia, 19,200 
tons ; the cruisers, Mdboume, Sydney, Brisbane, 6,400 tons ; 
Ericounter, 6,900 tons ; two small cruisers, Pioneer — ^given by 
the British Government — ^and Psyche ; six destroyers ; two ill- 
fated submarines, both of which perished, by accident and 
capture, in the first year of the war ; the old gunboats Pro- 
tector and Oayundah ; and two sloops, FanUme and Una. The 
Psyche and Farvtome were handed over by the Admiralty to be 
manned by Australians in 1916, the Una was captured from 
Germany in October 1914. The AustraHan submarine depot 
ship Platypus and the oil-tanker Korumha were taken over by 
the Admiralty for service in European waters, and seventy-six 
other vessels were used in patrol and mine-sweeping work. At 
the end of the war the Royal Australian Navy numbered 326 
officers and 4,647 men. The first duty of the sq^uadron was to 

3315*2 0 
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the court’s jurisdiction at the time of his death ; it is not payable on 
the deceased’s assets which at the time of his death were in a foreign 
country but have since his death come within the jurisdiction and 
been administered by his executor or administrator. And the 
reason of this rule was stated by Lord Lyndhurst in Attorney 
General v. Diamond^ (183 1) 1 C. & J. 356: — “The probate is 
granted in respect of the effects which are within the jurisdiction 
of the spiritual judge at the death of the testator. The jurisdic- 
tk)n is exercised in respect of these effects only. If the executor 
thinks fit he may remove the goods from one jurisdiction to another, 
he may shift them from jurisdiction to jurisdiction. But this does 
not affect the right of granting probate which is regulated by the 
local situation of the effects at the testator’s death.” See also 
Aiiorney General v. Hope (1834) 2 CL and Fin. 84; Pearse v. 
Pearee (1838) 9 Sim, 430. Where assets had been remitted by the 
testator from India to England, but before their arrival in England the 
testator had died in India, it was held that probate duty was payable 
on them. “ Actually and de facto the bills in question were on the 
high seas,” said Kelly, C. B. ‘ Now I do not know whether the point 
has ever been determined, but I am clearly of opinion that where 
property belonging to a British subject is on the high seas and pro- 
bate is taken out in this country, that property forms part of the 
estate and effects of the deceased subject to probate duty : otherwise 
the inconceivable result would follow, that if a person were to sail out 
in his yacht with valuable property on board and died on the high 
seas, duty would not be payable on the yacht and the valuable pro- 
perty on board, on the ground that it was not at the time of death 
within the jurisdiction of this Court though not within any other.” 
Attorney-General v. Pratt (1874) L, R. 9 Exch. 140. 

In In re Abraham (1896) 21 Bom. 139, differing from the ruling of 
Garth, C. J., in In the goods of March (1879) 4 Cal. 725, Strachey, J., 
held that the principle established by the English cases governed the 
payment of probate duty under the Court- Fees Act, and that assets of 
the deceased coming within the jurisdiction from abroad subsequent 
to the grant were not liable to probate duty. 

The deceased’s share in a partnership is assets in the place where 
tike peurtnecship business is carried on. So, where a partnership carried 
CMS bosuiess in India in the cultivation of estates and the sale of the 
prodnoe by means of agents, but subject to the control of a committee 
cf the partners all of whom save two resided in the United Kingdom, 
it was held that the business was an English business, and that the 
share of the deceased partner not being property situated within British 
India was not subject to probate duty in India, In the goods of Sas- 
eetnitf (1S97) 21 Bom. 673. See Probate Procedure in British India 
hf tine Hgeu Mr. Justice Cornish. 

iu; T. Williams deceased, 50 Cal. 597, it has 

mm mid tim the fee la payable on the scale in force in the Province 
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was not at once requisite. Canada, however, passed this year 
the necessary Act to accept the Imperial Act of 1911. In 1919 
Admiral of the Fleet, Lord JeUicoe, was sent on a tour of 
inspection and advice, resulting in elaborate reports explaining 
clearly the principles of naval strategy and the necessity to 
Australia of being assured of the protection of the British fleet. 
The complete interdependence of the various problems of 
defence was emphasized and a plan adumbrated of co-operation 
between the Imperial and Dominion governments through the 
creation of the office of Commander in Chief at Singapore. 
This officer would be in close touch with the Imperial China 
and East Indies squadrons, and those of Australia and any 
other Dominion, and under him in war would normally fall 
the whole of the fleets in the Far East. He contemplated a very 
powerful fleet to which Australia, New Zealand, and Canada 
might contribute, while the Union should maintain a squadron 
at the Cape to guard trade on the west coast, leaving that on 
the east coast to the case of the Far Eastern fleet. He suggested 
as a basis of cost of naval expenditure generally. United 
Kingdom, 74*12, Australia, 7*74, New Zealand, 2*02, Canada, 
12*30, and South Africa, 3*82. His proposals were not welcomed 
in the Dominions. The Minister for Naval Defence in Canada 
explained in 1920 that the Government thought that it was 
too early to decide on any scheme ; in the meantime it accepted 
a light cruiser, two destroyers, and two submarines from the 
Imperial Government, meditating a return to Sir W. Laurier’s 
policy of 1910 on a reduced scale. Mr. King and Mr. Lemieux 
were unwilling even to do this, in view of the defeat of Germany 
and the satisfactory relations with the rest of the world. In 
the meantime Canada fell in line with the other Dominions by 
securing the issue of Orders of Council of 28 June 1920 placing 
the Dominion on the same footing as regards relations with the 
Imperial forces, common commissions, &c., as Australia and 
New Zealand. Australia also in 1920-1 reduced drastically her 
establishments, but accepted one flotilla leader, five destroyers, 
six submarines, and three sloops, while New Zealand received 
a cruiser. In the Union General Hertzog attacked the con- 
tinuation of the small grant of £86,000 to the Imperial navy, 
while Mr. Merriman observed on its incredible meanness, 
reviving Mr. Hofmeyr’s suggestion of a tax on imports as a 
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Qgjjf, —Debts mean only tbe debts which the testator was bound 
to pay and for which his estate can be proceeded against. They do not 
include l« ga<''ss or trusts provid^ in the will. Percival v. Reg, 
33 L. J. Ex. 289 ; but it is otherwise where under a marriage settle- 
ment' the tUtator was under an obligation to provide for his children 
and he has appointed his son as executor to maJre the necessary provi- 
sion. Lord Advocate v. Hagart, 2 H. L. 417. 

Properly subject to mortgage or annuity.— The mortgage 
amount or the capitalised value of the annuity should be deducted. 
See Annexure B schedule III of the Act, and commentaries on S. 19-1. 
See also In the gpods of Peter Innes, 8 B. L. R. 43 ; In the goods of 
Ramachandra Lakshmanji, 1 Bom. 118 ; In the goods of Rushton, 
3 Cal. 736. 

Rent of house.— Where letters of administration are granted, 
limi twl for the purpose of collecting rent of a house, the duty is to be 
assessed on the value of the house. In the goods of Ramachandra 
Doss, 18 W. R. 153. 

19-C. Whenever a grant of probate or letters of 
administration has been or is made in 
Relief in case of respect of the whole of the property 
se\-erai grants. belonging to an estate, and the full fee 

chargeable under this Act has been or 
is paid thereon, no fee shall be chargeable under the 
same Act when a like grant is made in respect of 
the whole or any part of the same property belonging 
to the same estate. 


Whenever such a grant has been or is made in 
respect of any property forming part of an estate, the 
amount of fees then actually paid under this Act shall 
be deducted when a like grant is made in respect of 
property belonging to the same estate, identical with or 
including the property to which the former grant relates. 


COMMENTARY. 

Lesuslatiye changes. — The word “such” which occurred 
after the word whenever ” was repealed by the Repealing and Amend- 
ing Act XIII of 1891. 

Scope and object of the section. — In Swarnamayee Debt v, 
SKrefary of State for India, 45 C. 625, their Lordships observe thus 
What the L^islature appears to have intended is that where the fall 
, lee chargeable under the Court- Fees Act on a probate at the time it is 
Reeded has been paid, no further fee shall be chargeable when a second 
' jjtgdtt is made in respect of that property as comprised in that estate. 
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a widespread feeling that the policy was deliberately provocative 
to Japan, and that it would be wiser to cultivate good relations 
with a former ally than expend sums on a base which, if the 
views of Sir P. Scott and Mark Kerr as to the obsolescence of 
the battleship were correct, would be no sooner completed than 
it would be antiquated. A vague assurance of aid was given 
by Australia, while New Zealand decided to pay £100,000 a 
year as a contribution to the cost. The decision of the Labour 
Government in 1924 to abandon the Singapore scheme was not 
very seriously resented even in Australia and New Zealand, 
but both welcomed the determination of Mr. Baldwin’s Govern- 
ment in 1925-6 to proceed, if slowly, with the project, though 
it was felt that the leisurely mode of action was inconsistent 
with assertions of the Imperial importance of the scheme, the 
Admiralty evidently preferring to be given new cruisers rather 
than a new base. 

In Australia in 1923 the effect of the Washington treaties 
was seen in the reduction of the number of men to 3,500 and of 
vessels in commission to thirteen from twenty-five. In 1 924, how- 
ever, partly as a result of the apparent failure of the Imperial 
Government to provide adequately for Australian defence, a 
more manly attitude was decided upon, and in 1925 orders 
were definitely placed for two cruisers of the maximum size 
(10,000 tons) permitted under the Washington Treaty, two sub- 
marines of the ocean-going type, and one seaplane carrier of 
6,000 tons, this one only to be constructed in Austraha by the 
Commonwealth Shipping Board. It was agreed also to sub- 
sidize by £135,000 the New South Wales Government to build 
a floating dock to be available in war or emergency. The 
Naval College at Jervis Bay is maintained to train some fifty 
boys a year, examination being open to all boys in their 
thirteenth year, the final selection being made from those 
qualifying ; boys from 14| to 16| are eligible for training in 
the Tingim at Sydney, on undertaking to serve to 30. There 
is also the Royal Australian Naval Reserve of some 6,800, 
composed of citizen naval trainees. 

In New Zealand, following the example of the Commonwealth, 
a Naval Board was constituted by Order in Council of 14 March 
1921, charged with the control and executive command of the 
unit, which by Order in Council of 20 June was named ‘ The 
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to enable a fresh grant being applied for, the latter is exempt under 
this section from the [,a3'ment of court-fee. In the will of Alfred Jones^ 
1 S. L. R. 177. 


( 3 ) Second executor taking out pf abate . — Where in pursuance of 
leave reserved probate was taken out by second executor, a fresh fee 
is charsreable. In the goods of Bihce Ameerum^ 15 W. R. 496. 

( 4 ) Death of executor , — Where an executor to whom probate 
has been granted dies leaving a part of the estate unadministered, and 
another person is appointed to complete the administration, no fresh 
fee is leviable, Swartiamoyee v. Secretary of State^ 45 Cal. 625 =*30 
L C. 394 ; In the goods of Samuel Balthazar, 4 L. B. R. 255. 

(5) Grant de bonis non , — Where the appointment is made 
de bonis non, there is no new succession, or devolution of the estate 
which would justify a finding that fresh court-fee must be paid. In 
the matter of Maung Win Pan deceased, 3 R, 9C - 1925 Rang. 217. 

Death of beneficiary and fresh devolution of estate.-- 
This section has no application when the beneficiary under a testator’s 
will dies before the administration is complete and an administration 
of the deceased beneficiary’s estate becomes necessary. Bhagwaifi 
Satan Singh v. Secretary of State, 54 L C 703-5 Pat. L. J. 36. 

Increase in the value of the property. — No fresh court-fee 
IS payable although the value of the property may have increased after 
the previous grant Swarnamoyce Devi v. Secretary of State for 
India^ 45 C. 625 ; In the goods of Samuel Balthazar, 4 L. B. R. 225. 

Power of appointment. — See commentaries under section 

191 . 

Valuation. — For decisions bearing on the question as to how 
the property should be valued, see commentaries under s. 19-1. 

Exemption.'- For exemption of estates of certain value, see 
section 19 (viii). 


Section applies only to properties situate in British 
India.— See In the goods of Sir Albert A, D. Sasoon, 21 B. 673. 

Probate jurisdiction of the court —The probate jurisdiction 
of the wort is founded on the deceased testator or intestate having 
had S' place of abode or having left property within the local limits of 
the txmrt’a jurisdictiog. It follows that the court has no power and 
jiddsdietiQn to grant probate or letters of administration if the 
deceaBod did not at the time of the death have a fixed place of abode 
or leave property within the presidency or province or wjthip the 
dtsirkt as the case may bo. In the goods of Rose Learmoath, 21 M, 
120 ; Bhimrs v. Lahhmi Bat, 20 B. 607. 


^ venun.— The removal of the property of the 
from the juiisdictiozi of one court to that of another court 
npl 0®9Ct the pQ^fW of the court in whose jurisdiction the 
iba date of the testa's death to grant probate. 
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transferred, by the contention that in practice a British ship 
transferred to the Commonwealth would not be prepared to 
obey any instruction to take warlike action without Imperial 
authority. Mr. Bruce adopted the attitude that it was under- 
stood between the Governments that hostile use of a trans- 
ferred vessel should be made only for purposes of protecting 
lives and property of British subjects, as in the case in question, 
and he added that many Australians were, in point of fact, 
resident in China and entitled to the full protection of the 
Empire and the Commonwealth. 

On 11 March 1926 the First Lord of the Admiralty gave 
striking figures of the comparative naval expenditure of the 
Dominions and the United Kingdom, when intimating the 
decision of the Indian Government to reconstitute the Royal 
Indian Marine as a combatant force and to continue the pay- 
ment of £100,000 annually towards the expenses of certain 
ships in Indian waters. The Straits Settlements was paying 
for the site of the Singapore dock, £146,000 ; Hong Kong had 
given £260,000 ; the Australian estimates for 1926-6 were 
£2,421,000 plus £1,600,000 in respect of new construction ; 
New Zealand was spending over £600,000, Canada £280,000, 
and South Africa £140,000 as compared with £68,100,000 for 
the United Kingdom for 1926-7, a reduction of £2,400,000 on 
the preceding year. In 1926-6 the figures of expenditure per 
head were : United Kingdom £1 6s, lOd., Canada 0*16 dollars, 
Commonwealth 135. 2d,, New Zealand 85 ., Union Is, 9d. Taken 
in proportion to £1,000 of export and import trade the figures 
were : United Kingdom £26 175. 7d,, Canada 0*76 dollars, 
Commonwealth £12 85 . 2d., New Zealand £4 195. lid., and 
Union I 85 . lld.^ 

^ Compare a candid 'dew in The Mound Table, xiv. 869 S, Malaya gave, 
in 1926, £2,000,000, but, of course, this means Imperial pressure, or the com- 
plaisance of the Sultans, not popular will. In April 1927, New Zealand 
promised £1,000,000 in seven or eight instalments for Singapore. The total 
defence expenditure in 1924^ was per head : United Kingdom, £2 13«. 8d . ; 
Canada, 5s. 6d. ; Australia, 18s. Id. ; New Zealand, 9s. lOd. ; South Africa, 
13s. Id. ; Irish Free State, 18«. lid. ; India, 3s. 3d. 
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sete out as an item of deduction “ property held in trust pot bene- 
ficially or with general power to confer a beneficial interest." 

“Properly held in trust not beneficially” is property 
in which the deceased had simply the legal title of a trustee and no 
beneficial interest. 

English law. —Property which the deceased shall have been 
possessed of or entitled to as trustee for any other person or persons 
and not beneficially was exempted from probate duty by the Stamp 
Act 1815, 55 Geo. Ill, C. 184. Sch, Pt. Ill; see also Carr v. 
Roberts, (1831) 2 B. and Ad. 905. The present section follows the 
provisions of 48 Geo. Ill, C. 149 section 35. and provides that the 
probate or letters of administration is valid notwithstanding such 
“ trust property ” was not included in the amount or value of the 
estate of the deceased and no court-fee paid thereon. 

Trust Property.— The exemption relates only to property of 
which the testator was trustee and not property over which he has 
created a trust. Deputy Commissioner of Sin^hum v. Jagadish De, 
62 I. C. 513 “1921 Pat. 206. 

Survivorship and the G>de Nepolean.— Where under the 
Code Nepolean which governed an ante nuptial contract, upon the 
death of cither of the contracting parties, the property was divisible 
into two parts of which one i^t would go to the survivor and the 
other part to the heirs or devisees of the deceased, it was held that the 
deceased held half the property as trustee not beneficially, and that 
probate duty should be charged only on the half which represented his 
share in the estate. In the goods of Froeschman, 20 C. 75. 

The court has no powers to go behind the will of the 
testator.— Where a testator bequeathed the whole joint family 
property inclusive of that of the son, purporting that the whole 
property is his, the court could not go behind the will and the aver- 
ments therein, and no exemption inconsistent with the provisions of 
the will can be granted. Kashifuxth v. Gourahai, 39 B. 245 “ 28 I, C. 
473. Dui see Ke^avlalv. Collector of Ahmedabad, 48 B. 75 — 77 
I. C. 749-1924 Bom. 228. 

Hindu Joint Family Piroperty. — On the question whether 
the undivided share of a deceased co-x>arcener in the property of a 
Hhdu jomt family governed by the Mit^shara law, is to be regarded 
as ** property held in trust not beneficially/' there is a conflict of 
cpnioa between the High Courts. Such a question arose where joint 
fkiaily funds have been invested, in the name of one of the co-parceners, 
m ihiues in a Bank and on the death of that co-parcener the Bank 
Dsquired the production of probate or letters of administration as 
evideace of title to the shares or the moneys of the deceased. The 
CAj^UTTA High Court m In the goods of Pokurmid Augurwallah, 

V* 3uid BOMBAY High Court in Keslucivlal Funjalal 
48 75» have riM thait the deceased 
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obligation to accept all the proposals of ministers. The Imperial 
Government must decide on the issue of numbers to be allotted. 
On solemn occasions, such as that of the federation of Canada 
and the union of South Africa, political honours were granted 
to members of different political parties on Imperial responsi- 
bility. Sir 0. Mowat’s honour was asserted to have been thus 
conferred,^ but on 11 November 1907, when Sir C. Tupper was 
made a Privy Councillor, it was expressly stated to be on the 
advice of the Prime Minister.^ 

Difficulty has arisen especially in the case of the Common- 
wealth, for there the States and the Commonwealth may recom- 
mend for honours, and, as a means of securing some uniformity 
of standard, the recommendations of the States pass before 
the Governor-General, not his ministers, a procedure to which 
advocates of State rights take exception. But there seems no 
constitutional ground for objection, for the Imperial Govern- 
ment has a right to inform itself by the best means available of 
the relative strength of competing suggestions. More delicate 
is the claim raised by South Australia that no South Australian 
should be recommended for a Commonwealth honour without 
the sanction of the State Government, for that involves an 
inroad on the right of the Commonwealth. The Government 
of South Australia also secured, on 25 September 1924, the 
passage of a Bill forbidding any recommendation by the 
Governor or any Minister of the bestowal of a dignity or title 
of honour save with the approval of both Houses of Parliament 
by resolution, but the Legislative Council threw it out on 
2 October. The redoubtable Mr. Higinbotham ® desired honours 
— apparently life peerages — ^to be bestowed by the Governor 
with the approval of the Colonial Parliament. 

Dislike of honours as undemocratic occasionally appears m 
Parliamentary debates in the Colonies, as in New South Wales 
in 1882,* but little serious trouble arose. Sir W. Laurier® 
indeed was of opinion that no honours should be bestowed in 
Canada save on his recommendation as Prime Minister, repre- 
senting the Government, but Mr. Chamberlain reminded him 

^ Biggar, ii. 601 f. ® Canadian Annual Eeview, 1908, p. 25. 

® Morris, Memoir, pp. 209 £P. * Pari. jDe6., 1882, pp. 460 fF. 

® It appears from Skelton, ii. 276 ff., that his views varied. Finally (ii. 550) 
he recognized how wrongly he had act^ in accepting his own title. 
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402. A ‘ power ’ is an individual personal capacity of the donee of 
the power to do some thing. Ex parie Gilchrist, (1886) 17 Q.B.D. 521. 

But where a testator bequeathed his property to his wife and 
nephew’s sons jointly and provided that the wife should manage 
it and after her death, his nephews should get it, and the nephews 
applied for limited letters of administration and claimed exemption 
of court-fee under s. 1 9- D of the Act read with Sch. Ill, Annexure 
B, it was held that the widow was an executor with life interest in 
the property and was a co-tenant with the claimants and was not a 
trustee in respect of their share and therefore the appellants were not 
entitled to exemption. Mangaldas v. Secretary of State, 52 B, 188® 
30 Bom. L. R. 54*1928 Bom. 55. 

Provident Fund.-^Though a private company which has 
created the Fund is in a fiduciary relationship with the depositor, still 
such a company cannot be deemed to be a trustee for the defendant 
or nominee of the depositor. The latter is not exempt from paying 
duty in taking out Letters of Administration to the estate of the 
deceased depositor. In the matter of H. Hamilton King deceased, 
6 Rang. 558-1928 Rang. 312. 

Provident Fund money does not form an asset of the estate of 
the deceased and passes to the nominee direct. Hence it is exempt 
from probate or administration duty. Angus Mary v. James William, 
1925 Nag. 108. 

Properly appointed by will under a general power of 
appointment becomes assets of the appointer for the payment of his 
debts. Beyfus v. Lawley, (1903) A. C. 411. But property appointed 
by will under limited power of appointment is not regarded as the 
property of the appointer. Commissioner of Stamp Duties v, 
Stephen, (1905) A. C, 137. 

^ Property held with general power to confer a bene- 
ficial interest,— Such property should be shown in Annexure B to 
the Act for the purpose of exemption from probate duty. This provi- 
sion was inserted as part of Schedule III by Act XI of 1889, amending 
the Court-Fees Act, VH of 1870, and its purpose was apparently to 
give efiect to the ruling of Couch, C. J., In the goods of George, 1870 
,6 B. L* R, (Appx,) 138 and In the goods of Oram, (1874) 21 Suths. 
W. R. 245» that die property the subject of a general power of appoint- 
mmA was not the appomter's pre^rty so as to be liable to probate 
duty under the Court- Fees Act. Couch, C. J., based his decision on 
the mling of the House of Lords in Drake v. Attorney-General, (1843) 
10 Cl. and Fin. 257. In fhat case property was vested in trust for the 
use of a daughter for life with power to her to appoint the property by 
wriU but Qxpce^ly excluding from the benefit of that appointment 
oartain n a me d persons. It was held that the property was subject to 
a i. y aeral power of appoiiitnieiit and was not liable to probate duty 
WpiiaC';, IImS'' 'Act of 1815 as properity which ap po in ter 
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and their character must rest with the Imperial Government. 
In 1919, however, Mr. Nickle carried the matter further by 
proposing that no honours should henceforth be conferred on 
Canadians, and the Government had to fight hard to obtain, 
by 71 votes to 64, reference to a Select Committee. The report 
of that body was adopted on 14 May, after efforts had been 
made by the Government to secure some modification of its 
report, and was finally approved by the House by 96 votes to 
43. An address was accordingly presented to the Crown, asking 
that the King might be pleased ‘ to refrain hereafter from 
conferring any title of honour or titular distinction on any of 
your subjects domiciled or ordinarily resident in Canada, save 
such appellations as are of a professional or vocational character 
or which appertain to an office \ It was further requested that 
every hereditary honour enjoyed by a person domiciled or 
ordinarily resident in Canada iffiould be made to determine at 
his death. The Committee deprecated the use of foreign titles 
in Canada, approved of such military or naval distinctions as 
the Victoria Cross, and of the styles ‘ Right Honourable ’ and 
^ Honourable \ The resolution has been complied with by the 
Imperial Government so far as regards the cessation of granting 
honours, but nothing has been done regarding the hereditary 
titles, a curious commentary on the assertion of Dominion 
equality of status so often made in absolute terms. It must 
be added in fairness that Sir R. Borden must bear the responsi- 
bility for the original creation of these dignities, a darnmosa 
hereditas to the Dommion. The strength of feeling in Canada 
was fully displayed in 1923, when Mr. J. Ladner ^ moved in 
favour of a restriction of the resolution of 1919 to permit of 
the conferring of decorations, not bearing titles, on those 
distmguished in literature, education, art, or science; the 
proposal, supported by Mr. Meighen, was negatived by 121 to 
14, and it is extremely dubious if a majority could ever be 
found to renew the grant of titles.® 

1 Canadian Annual Meview, 1923, p. 176. The high-minded among Canadian 
statesmen, like Sir. Fielding, have steadily refused these worthless decorations. 
The scandals accompanying the sale of honours in England are revealed in 
Parkinson v. College of Ambulance, [1925] 2 K. B. 1. It is difficult to under- 
stand the innate desire for these rewarde. 

^ The Canadian bar in 1926 wisely declined to pass a resolution in favour 
of honours. 
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is satisfied that such fee was paid in consequence of a 
mistake or of its not being known at the time that some 
particular part of the estate belonged to the deceased, and 
witliout any intention of fraud or to delay the payment of 
the proper court-fee, the said Authority may remit the 
said penalty, and cause the probate or letters to be duly 
stamped on payment only of the sum wanting to make up 
the fee which should have been at first paid thereon. 


COMMENTARY. 


Amendment.— The words **for the local area” were substi- 
tuted for the words “ of the province by the Repealing and Amend- 
ing Act (Act X of 1901), s. 3 (l). 

Scope and application of the section.— The section 
contemplates an application on the part of the person who had taken 
out probate and produces the same to be duly stamped. Maneckji v, 
Sccretar:^ of State, (1896) Bom. P. J. 751 ; Nikunja Rani v. 
Secretary of State, 20 C. W. N. 504 - 43 C. 230. The section 
further contemplates that the estimated value of the estate is less than 
what the value has afterwards proved to be. In the above cited 
decision of 20 C. W. N. 504, their Lordships observe thus : “ In the 
present case there was no determination of the valuation by the pro- 
bate court ; there was on the one hand an estimate by the petitioner, 
there was on the other hand an assessment by the Collector which 
was not accepted as correct by the applicant ; indeed she disputed the 
correctness of the grounds for the higher assessment. There was 
consequently no room for the application of section 19-E. If it was 
intended to take proceedings under section 19-E, as the petitioner 
disputed the correctness of the assessment by the Collector, the court 
^ould have been moved for an enquiry into the true value of the 
assets under section 19- H; and if the Collector had adopted such a 
course, it would have been incumbent upon him as explained in the 
case of In the go^$ of Stevetison, 6 C W. N. 898 (1902) to make out 
a case for enquiry upon defimite facts. No such step was however 
taken and it is pkdn that there was no compliance with the statutory 
eequimments and that the contingency contemplated in section 19-E 
had not arisen”. See also 24 Mad. 241 as to the application of the 
aectiDn. 


Undnr-statement of valuo. — The authority dealing with a 
qnestSon of under-statement of value, whether by fraud, negligence or 
mistake^ should have regard only to the value of the estate at the 
fim of the application for probate, and the fact of an estate being 
mbaequently foi^ to possess a higher value than that declared is not 
ttiateciai except in so far as proof of higher value at a later date may 

® the earlier date, 

tp* 265/1714 R., Mt&, 18th November 1908* 
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persons had suffered loss from being associated in business 
with one whom they imagined to have been honoured for public 
service by the Crown. It must be recognized that Canada, 
before the resolutions of 1918 and 1919, was advancing to the 
position where the Government would have claimed as of 
right to have honours conferred, and, if this position had once 
been attained, it is clear that contributions to party funds 
would inevitably have been, as in the United Kingdom, raised 
by this means. However great the temptation thus to simplify 
the dif&culty of securing funds for electoral campaigns, it may 
be hoped that the Dominions will take warning by the example 
of the United Kingdom, and by refusing to ape British practices 
preserve themselves from a grave source of corruption. Sir 
Wil&id Laurier clearly recognized in later life that he had 
gravely erred in accepting an honour, and it is a matter for 
regret that the manly attitude of Mr. Mackenzie King on this 
head has elicited no sympathy either from Sir Robert Borden 
or from Mr. Meighen, whose frank desires in this direction reveal 
a curious human frailty.^ 

The honours conferred are, rarely, peerages, the best deserved 
being that of Lord de ViUiers, Chief Justice of the Union ; 
baronetcies, of which the Union had five in 1926 but which 
have elsewhere been very rare ; knighthoods, frequently given 
to Agents-General and judges, who seldom receive the K.C.M.G. 
unless they administer, and the various grades of the Order of 
St. Michael and St. George, the K.C.M.G. being granted usually 
after a C.M.G., C.B., C.V.O., or a knighthood, and the G.C.M.G. 
after the K.C.M.G. Sir W. Laurier, however, declined ® to take 
anything save the G.CJd.G., a step of which he professed regret 
in later life, while the K.C.M.G. may be given at once, as usually 
to Governors, while Govemors-General obtain the G.C.M.G., 
practically as a matter of course ; the Labour Government in 
1924 was guilty of the ludicrous absurdity of making Mir. J. 
O’Grady a K.O.M.G., though an obvious opportunity presented 

^ As in the United Kingdom, the episode of the aoceptanoe by Mr. J. R 
MacDonald of a life rent in £30,000 from a public benefactor whom he created 
a baronet caused an unfavourable impression in Canada ; see Canadian Annwd 
JSevieu), 1924-5, p. 66. It had evidently been held that public dignity was 
hig Viftr in England t.>ifl.n in Canada. 

^ Skdton, ii. 691, takes too kindly a view of Six W. Laurier’s frailty 
(cl ii. 277). 
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Of more surety or sureties, engaging for the due collection, getting in, 
and administering of the estate of the deceased.** 

19-G. Where too low a court-fee has been paid on 
any probate or letters of administration 
Executors, etc, cot jn conscquence of any mistake, or of 
its not being known at the time that 
in six months after some particular part of the estate be- 
longed to the deceased, if any executor 
or administrator acting under such 
probate or letters does not within six months * * ^ * 
after the discovery of the mistake or of any effects not 
known at the time to have belonged to the deceased, 
apply to the said Authority and pay what is wanting to 
make up the court-fee which ought to have been paid 
at first on such probate or letters, he shall forfeit the sum 
of one thousand rupees and also a further sum at the 
rate of ten rupees per cent, on the amount of the sum 
wanting to make up the proper court-fee. 

COMMENTARY. 

Amendments. — ^The words ‘‘ after the first day of April 1875 
or were repealed by Act X of 1901. 

Decision about inadequacy of court-fee.— The decision of 
the revenue authorities could not be questioned in a civil court, 
Manekji v. Secretary of State for India, (l896) Bom. P, J. 751. But 
see 43 C. 230 cited under s. 19-E, 

The question whether a certain property is or is not a trust pro* 
perty comes under s. 19-1 and an order in respect of that property by a 
Financial Commissioner under s. 19-G without proceeding under 
s« 19-H is ultra vires, Feroz A. Cooper v. Secretary of State, 1928 
Uh. 947. 

Requirements of the section. — The lower court-fee must 
have been paid owing to mistake or ignorance that some property 
bdongsd to the estate of the deceased, and no application must have 
been made by the ]^titioner within six months after the discovery of 
the^ xnntake. Else it will come under section 19-E (2). The penalty 
levied by the section is a forfeiture of Rs. 1,000 and a penalty of 
ten per cent, on the amount of the deficit court-fee. There is nothing 
stilad about the balance of the deficit. 

- ^ RenaisrioiL — The Chief Revenue Authority may remit in whole 
^ forfeiture of penalty provided by this sectiop. See soP- 
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upper chamber. AH these may be regarded now as of Imperial 
validity, and will be recognized in the United Kingdom as 
opposed to the use of the style ‘ Honoiurable ’ by members of the 
first Commonwealth Parliament, which was conceded, but 
subject to specific local limitation by dispatch of 23 March 1904. 
Members of the Canadian Executive Councils in the Provinces, 
Presidents of the Councils, and Speakers hold the style during 
office only, but local courtesy gives it for life.'^ The claim of 
Canada for ‘ Right Honourable ’ for her Privy Councillors 
advanced in 1867 was negatived on the score that it was the 
appropriate style of Imperial Privy Councillors.® 

Judges of the Supreme Courts have the style ‘ Honourable ’ 
during office, and may be recommended for its retention on 
retirement.® Originally this was merely local, and Sir G. Grey 
in New Zealand * protested against this local limitation, but 
clearly without any right. The full recognition was delayed 
until 1911.® The style is applied to the judges of the Supreme 
Court of the Canadian provinces ; in Canada the judges of the 
Supreme Court are officially referred to as ‘ their Lordships ’.® 
The Administrators of the Union provinces are styled 
‘Honourable’ ; Lieutenant-Governors in Canada ‘His Honour’. 

§ 3. Salutes, Visits, Uniforms, and Medals 

Salutes are determined by the King under the prerogative ; 
Govemors-General, on first landing, on taking the oath of office, 
on leaving finally, or for a period of not less than three months, 
and on return from such leave, are entitled to 19 guns from 
the usual saluting battery ; Governors must be content with 
17, Lieutenant-Governors administering with 15. Similar 
salutes are due on visiting His Majesty’s ships of war, or on 
arriving by one or leaving by one. Governors may also have 
the customary local salutes fired, on religious and other occa- 
sions, and at the opening or closing of Parliament, when, by 

^ Canadian Annual Beview, 1905, p. 185. 

2 Pope, Sir John Macdonald, i. 391 ; ii. 4. 

® Victoria Leg. Ass. Journals, 1877-8, App. B, No. 10 ; Canada Statutes, 
1879, p. xli. So, e. g., IVIr. Johnson in Newfoundland in 1926. 

^ Pari. Pap., 1878, A. 1, pp. 16-18. 

® New Zealand Pari. Pap., 1910, A. 2, p. 74. 

® Dropped in the Irish Free State, from the title Chief Justice ; J, 0. L, 
viii. ii. 40. For titles, see Const. Art. 6. 
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tion of the inventory required by section 277 of the 
Indian Succession Act, 1865, or, as the case may be, by 
section 98 of the Probate and Administration Act, 1881. 

(.5) The Court when so moved as aforesaid, shall 
hold, or cause to be held, an inquiry accordingly, and shall 
record a finding as to the true value, as near as may be, at 
which the property of the deceased should have been esti- 
mated. The Collector shall be deemed to be a party to 
the inquiry. 

(6; For the purposes of any such inquiry, the Court 
or person authorized by the Court to hold the inquiry may 
examine the petitoner for probate or letters of administra- 
tion on oath (whether in person or by commission) and 
may take such further evidence as may be produced to 
prove the true value of the property. The person author- 
ized as aforesaid to hold the inquiry shall return to the 
Court the evidence taken by him and report the result of 
the inquiry, and such report and the evidence so taken 
shall be evidence in the proceeding, and the Court may 
record a finding in accordance with the report, unless it 
is satisfied that it is erroneous. 

{ 7 ) The finding of the Court recorded under sub- 
section (5) shall be final, but shall not bar the entertain- 
ment and disposal by the Chief Controlling Revenue 
Authority of any application unde section 19-E. 

(8) The Local Government may make rules for the 
guidance of Collectors in the exercise of the powers con- 
ferred by sub-section (3). 

COMMENTARY. 

This and Sections 19-1, J. and K •which follow were inserted by 
the Cooit-Fees Amendment Act, XI of 1899, Sec. 2. 

Anmidineiits.'— 'The words " for the local area in which 'the 
H%fa Conrt is Ktnated *' fTere substituted for the words *' of the 
veovince ” by Section 3 (2) of the Court- Fees Amendment Act X of 
1901. 

Notice of eppUeation. — Notice of every application for pro- 
bate Of letters of administration has to be given to the Revenue Autho- 
fittes and the section piovides the means whereby they may chec^ 
iiMaatioa and recovef the jKoper fees. In the gpods of BHuhanesmrr 
<imbMMdett.saCal.871. 
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§ 4. Precedence 

Precedence as matter of the prerogative is regularly laid 
down, not by Act, though this is clearly possible,^ but by 
letters patent, royal warrants, royal instructions, or more 
simply through the Secretary of State. Tables of precedence 
for any Dominion may be formally drawn up and approved 
by the Crown, or rest merely on established usage. Thus the 
precedence of Canadian puisne judges was regulated by dispatch 
of 31 October 1878, but altered by another of 3 November 1879 ; ^ 
a Commonwealth list approved by the Kmg appeared in the 
Gazette of 30 December 1905, one for the Union in the Gazette 
of 30 September 1910, and a new list for Canada appeared on 
22 December 1923, in the Gazette. Members of the royal family 
take precedence after the Governor. British subjects who in 
the United Kingdom enjoy precedence by right of birth or 
dignity conferred by the Crown do not lose it by residence 
overseas, but the value of this peculiarly foolish principle is 
impaired by the fact that officials naval, military, or civil in the 
Dominions rank by their official position, and the wives follow 
their husband’s precedence. The validity, however, of the 
rule is dubious in any case, for the law officers advised on 
30 April 1859® that neither birth nor title conveyed any 
precedence outside the United Kingdom, and that it was 
proper for the Governor to arrange precedence in these cases 
according to local conditions. Official precedence in the 
United Kingdom or elsewhere has of course no effect, and it 
falls to the Governor to decide what, if any, he will accord. On 
occasion members of the royal family may be accorded prece- 
dence above the Governor, as was the Duke of York when he 
opened the Commonwealth Parliament in 1901, or the Duke 
of Connaught when he performed the same action for the 
Union Parliament in 1910 ; more anomalous was the precedence 
accorded to the Prince of Wales in 1907 when he visited Canada, 
and it seems now settled practice not to accord such special 

1 e. g., as to ministers inter se in New Zealand, No. 31 of 1920. 

‘ For a Canadian list of 1893, see Colonial Office List, 1904, p. 479 ; of. Sir 
John Macdonald’s views (Pope, ii. 240, 330 f.) ; on consular precedence in 
Canada, see Ctmrnma Deb., 1909-10, pp. 853 fE. ; 1910-11, pp. 973 flf. 

® South Australia, Pari, Pap., 1871, No. 116. 

83i5.a P f 
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The Indian Succession AcL— Section 277 of the Indian 
Succession Act (X of 1869) and section 98 of the Probate and Admi- 
nistiation Act (V of 1881) are now merged in section 317 of the 
Succession Act (XXXIX of 1925). It runs as follows; — ** An exe- 
cutor or administrator shall within six months from the grant of 
Probate or Letters of Administration or within such other time as the 
court which granted the probate or letters may appoint, exhibit in that 
court an inventory containing a ftdl and true estimate of all the pro* 
pertym possession and all the credits and also all the debts owing by 
any person to which the Executor or Administrator is entitled in that 
character.’* 

Sections 19-E and 19-1. — The finding of the Civil Court 
un^r this section does not bar the entertainment and disposal by the 
Chief Controlling Revenue Authority of any application under section 
19 E ; and section 19-1 provides that the grant of probate or letters of 
administration shall not be delayed by reason of any motion made by 
the collector under section 19-H. This is intended to safeguard against 
the danger of delaying administration. 

Instructions on the working of Section 19-H. [Bombay 
and Calcutta]. — Board’s Circular Order No. 3 of March 1902. In 
continuation of Circular Order No. 11 of September 1900, the follow- 
ing instructions on the working of section 19-H of the Act are issued 
by the Board for the guidance of Revenue officers 

1. The object of section 19-H of the Court-Fees Amendment 
Act XI of 1899 is to provide an effective procedure for checking the 
valuation of property in respect of which application has been made 
to any court for probate or letters of administration, and for defeating 
by this means any attempt at evasion of stamp duty. 

2. The Collector need not enquire into all the cases of which he 
receives notice from Court. Sub-section (3) gives him a discretion, 
which he should exercise properly. The stamp-revenue should be 
protwted, but care should taken to avoid undue harassment of the 
petitioners for probate or letters of administration. 

3. The High Court have directed the District Judges to 
send to the Collector a copy of the valuation of the property of 
the deceased together with the notice, if the valuation is filed as 
the same time as the application, or as soon as it is received, if it it 
filed OQ a sabsequent iite. This will relieve the Collector in most 
casas of the necessity of sending a subordinate to the District Judge’s 
Court to inspect or take a copy of the record of the case. If, on ins- 
pecfioo of the valuatioa received from the District Judge, and after 
obfamiiig any further infonnation which may appear necessary, there 
B naaaofi to think that the value of the property has been under-esti* 
WB ted , the Collector should make an enquiry* 

, Under sub-sectioKi (3), the Collector may require the attend- 
, 'M ^ for probate or letters of administration if 
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1910 the Admiral in command of the British squadron was 
preferred to the Chief Justice. In Victoria and Tasmania J 
however, no change was made. The Newfoundland Charter 
of Justice under 6 Geo. IV, c. 67, gives the Chief Justice and 
Judges precedence after the Governor, subject to the prece- 
dence of any persons who by law or usage take precedence of 
the Lord Chief Justice in England, so that the judges yield to 
a Premier only if a Privy Councillor. In New Zealand in 1903 
the Premier was given precedence over the Chief Justice, and 
so in the Union in 1910, the Prime Minister in the United 
Kingdom having been given precedence in 1905 after the 
Archbishop of York. 

In the Commonwealth precedence is confused by the existence 
of State and Federal Usts, which do not accord. The Federal 
list places State Chief Justices below judges of the High Court, 
and Premiers below their Chief Justices, while the States claim 
rank for their Premiers above federal Ministers and for their 
Chief Justices just after the federal Chief Justice. Sensible 
persons stay away from functions where they do not receive 
the precedence they are foolish ^ enough to desire. 

Among the Dominions the official order is based on date, 
Canada a Dominion on 1 July 1867 ; the Commonwealth, 
1 January 1901 ; New Zealand, a Dominion on 28 September 
1907 ; the Union, 31 May 1910, and Newfoundland, which with 
the others is a Dominion in the sense of the style given by the 
Colonial Conference of 1907, but freely adheres to the style of 
Colony, for which Island is a variant in the Governor’s com- 
mission. Malta (1921) and Southern Rhodesia (1923) are 
Colonies, while the Irish Free State ranks as a Dominion, the 
most recent. In the Covenant of the League of Nations South 
Africa, by reason of population, is placed above New Zealand, 
with India following. 

Among the Australian States the order of population is 
adopted for enumerations. New South Wales, Victoria, Queens- 
land, South Australia, Western Australia, and Tasmania ; in 
the case of Canada date of federation, Ontario, Quebec, Nova 
Scotia, New Brunswick, original members by population, 

1 See Act No. 1142, s. 11 ; 19 Viot. No. 23. 

2 I’or de ViUiers’ coxnic concern for Iiis precedence as Chief Justice of the 
Cape under the Charter of Justice of 1834, see Walker, pp. 116 f. 

Xf 2 
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tioDf and should at once intimate his action to the Judge, with the 
request that he may be informed whether the amendment is made or 
not. Should the amendment not be made, the Collector may move 
the Court to make an enquiry. 

If the valuation is amended as required by the Collector 
under section 19-H (3), but the additional fee is not paid into Court, or 
tendered to the Collector, the Collector shall report the case to the 
Board through the Commissioner for an order under section 19-G. 

yv^en after the completion of an enquiry by the court, any 
additional fee found due, or when after the passing of an order under 
section 19-G, any penalty or forfeiture adjudged, is not -paid, the 
Collector shall apply, through the Commissioner, for a certificate of 
the Board under section 19-J. 

9. A register of these cases should be kept in the Collector’s 
oflSce in the prescribed form. * ** 

For similar instructions in other Provinces, see the Stamp Manuals 
of those Province. 


19.L 


(1) No order entitling the petitioner to the 
grant of probate or letters of ad- 
ministration shall be made upon an 
application for such grant until the 
petitioner has filed in the Court a 
valuation of the property in the form 
set forth in the third schedule, and the Court is satisfied, 
that the fee mentioned in No. 11 of the first schedule 
has been paid on such valuation. 


Peiymeot of conrt^i 
f®es in respect 
ol probates and 
letters of administra- 
tion. 


(2) The grant of probate or letters of administration 
not be delayed by reason of any motion made by the 
Collector under section 19-H, sub-section U) 


COMMENTARY. 

Grant Probate or Letters of Administration.— The 

syfaHi contemplates the prepayment of duty before an order for grant 
n the goods of Omeda Bibi, 26 C. 407 -3 

O w M of state for India, 20 

^ Swarwffwwyee v. Secretary of State 

India, 43 C. 62S ; Maung Ye Gyan v. Ma Hue, 1 L. B. R. 228. 
Mat an eaecntor cannot be coanpellad to pay pr obate duty until the 

*e only as are received from 

ChMdSeCMMfNa 3 Distnct under pan^ph 6 of tbe 

2is« to the original proceedii«. It 

SSiteSi cw under the Court-Fees Act, VII of 187i0h as 

** ^ Piyrict jn _ which enquiry is made. In snqh 
and' KhotiW find' eao4 'in Reg^terS. 
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and provides a national flag, the Union Jack with Dominion 
badge, for New Zealand. There is no such comprehensive rule 
for the Commonwealth,^ though the Commonwealth flag is used 
by the military forces and Government offices. In Canada a 
proposal in 1925 to devise a distinctive flag was very badly 
received, and withdrawn by the Government, but in the Union, 
under the influence in part of the model of the Irish Free State, 
which at once adopted ^ a distinctive flag, on land, not at sea, 
it was agreed on 21 July 1925 to withdraw a proposal for a 
new flag merely in order to allow ajgreement on its design 
between the parties, to permit of its formal enactment in 1926. 
A bitter conflict ensued, the Labour party being gravely 
divided. It is clear that, as the badges ® of the Dominions have 
always had the royal approval, as also in the case of their 
armorial bearings — often far from beautiful, so any flag 
designed should have royal sanction. In the absence of special 
arrangements the one Imperial flag is the Union Jack, which 
any British subject is at liberty to fly.^ The royal power to 
appoint the Imperial flag rests on the Union Act as well as the 
prerogative. 

The use of the royal arms by tradesmen who are favoured 
with the patronage of Governors is not rare in the Common- 
wealth and the Australian States, if permission is accorded by 
the Governor.® 

1 See Debates, 1908, p. 1791. 

^ Quite informally ; Mr. Cosgrave (29 April 1926) declined to consider 
legislation. Grave unrest was caused in the Union ; the Labour party was 
seriously split, and the Transvaal Nationalists denounced the Bill because it 
contemplated the use on Imperial anniversaries of the Union Jack also, and 
thus negated Bepublicanism. 

® e. g. Canada’s maple leaf was approved by dispatch, 30 April 1870, and 
New Zealand’s fern leaves in 1908 ; Ccmadian Annual Review, 1910, p. 261 ; 
New Zealand, Pari. Pap,, 1908, A. 1, p. 17 ; a Canadian Coat of Arms by 
Proclamation of 21 Nov. 1921. 

^ Lord KnoUys, 29 Deo. 1907, Canadian Annual Review, 1908, pp. 584 f. ; 
1910, pp. 261, 358 ; House of Lords Deh., 14 July 1908. Canadian governmental 
offices m the United States and elsewhere use the Union Jack with badge. 

® The King’s permission is requisite for the use of the style ‘ royal ’. 
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Property outside Province.-— Inasmuch as the sum charged 
upan a jjrant of Pro Date or Letters of Administration is not a tax or 
duty levied 1:3 nn the prorerty upon which such Probate or Letters of 
AiJministration operates, but is a fee for the work done by the court, 
the :rt has the right to levy court-fee at the rate obtaining in that 
Piovlnce e\'en though part of the assets for which probate is granted 
lies outside the Province. In rc Williams deceased, 50 C. 597 « 1924 
Cal 115, As different scales of court-feej prevail in different 
provinces, it is an unsatisfactory state of things that fees have to be 
calculated as indicated above. It is desirable to make the fee uniform 
in all Provinces. 

Annexure A, 

( 1 ) Provident Fund Money, 

Moneys nominated in favour of a person, who was not dependant 
under the rules of the fund are the assets of the deceased subscriber 
and vest as such in the Administrator-General who had obtained a 
grant of letters of administration with the nomination form annexed. 
See Ifi the goods of Mdloy, O. P. No. 110 of 1921, Madras High 
Court. See also Angus De Santos v. James William De Santos^ 82 
1 . C. 121 * 1925 Nag. 108 cited infra. See also Secretary of State v. 
Mary Murray, 33 C. W. N. 1 148*1930 Cal 252 and other cases 
cited under &h. I, Art. 11 infra, 

( 2 ) Chose in Action, 

A person has a right or claim before the action which is deter- 
mined by the action to be a valid right or claim. Attorney-General 
V. Lord Sudday, (1896) L. R. 1 Q, B. 354. A right of action of the 
deceased which is maintainable by his executor or administrator is an 
asset. As to valuation of such right see In the goods of Abdul Aziz, 
23 Cal. 577. In Saldanha v. The Secretary of State, 24 M. 24i, it 
was held that the mere fact that an item of property was the subject 
of litigation did not in itself prevent the value of the property from 
being assessed for the purposes of stamp duty on the application for 
probate. But as in that case there was no means of determining the 
value of the right which the deceased was seeking to enforce in the 
stiil^ the petitioner’s valuation might be accepted and no stamp duty 
levied* the estimate of the value in the case not exceeding Rs. 1,000. 
The High Court at the same pointed out that in cases of this sort, the 
revenue is protected by section 19-E of the Court-Fees Act, and the 
petitioner would accordingly be ordered on the termination of the 
litigation to file in court a statement showing its result. 

( 3 ) Compensation for accident. 

. . ^ Workmen’s Compensation Act VIII of 1923, section 8 pro- 
ttat compeimtion payable in respect of a workman whose 
■ resulted in death shall be deposited with the Commissioner 

^ sum so deposited shall be apportioned among the dependants 



1033 


CHAP, xn] LEGISLATION FOR THE DOMINIONS 

general enactment was required. The New Zealand constitu- 
tion had to be changed in 1857, 1862, and 1868. Legislation 
was necessary for Canada in 1871, 1875, 1886, 1895, 1907, 1915, 
and 1916 ; the Commonwealth would have welcomed it in 
1917 if the Senate on party grounds had not refused to concur 
in asking for an extension of the duration of Parliament in 
this way. Colonial boundaries are clearly beyond Dominion 
control, and, doubts having been thrown on the prerogative 
right to change boundaries, especially if these were defined in 
an Act, the Colonial Boundaries Act, 1895, gave power to the 
Crown to change, with the assent in the case of the self-governing 
colonies, as they then stood, and validated expost jacto all changes 
already made ; the transfer of territory to Natal from the Trans- 
vaal after the war of 1899-1902 was thus made. The Act now 
applies to the Commonwealth as a unit and to the Union. 

Other Acts fall outside the scope of Dominion power ; these 
include the Acts regulating the succession to the throne, the 
Regency Act, 1910, the Civil List Acts, the Act to alter the 
royal declaration on accession, the Acts to change the titles of 
the Crown. The Act of 1901 regarding the demise of the Crown, 
providing that no office should thereby be vacated, was expressed 
to extend to all the Dominions and elsewhere.^ Moreover, it 
rests with the Imperial Parliament to regulate the relation of 
its laws to those of the Dominions, sts in the Colonial Laws 
Validity Act, 1865, and to decide its own constitution as by 
^0 Parliament Act, 1911, 

Acts justified both on grounds of uniformity and extra- 
territorial application include the Fugitive Offenders Act, 1881, 
which is based on earlier legislation and simplifies extradition 
between the several parts of the Empire ; the utility of part ii 
allowing a simpler procedure by backing of warrants without 
the formal intervention of the Governor was seen in Australia 
before federation, and again in 1925 when the whole of the 
British Dominions in the Pacific were brought under its opera- 
tion. Section 25 again validates the conveyance of a colonial 
prisoner between two parts of the colony even outside colonial 
waters. Part ii allows either of two colonies to exercise juris- 
diction in respect of border offences, and penalizes perjury 

1 See 1 Edw. VII, cc. 4, 6, 16 ; 10 Edw. VH and 1 Geo. V, cc. 26, 28, 29 ; 39 
Viet. c. 10 ; 17 Geo. V, c. 4 ; l^oclamation, 13 May 1927. 
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of h*' WiS y.’j ioTKi t;>- -anie must be applied even though before proof 
of the * i"i, t].t: -.vas altered by an Amending Act 

Alteration of value subsequent to application.— Probate 
din*’ :s to hc‘ levit-.^ on the value of the estate as at the time of 
mal:::.: application for probate. Subsequent depreciation^ of 

stoi^ks .1:1 1 r ;:ares or accrual of dividends should not be taken into 
a*:c:u::t. iu Hjc R. S. Clarhy 14 Lah. 526=1933 Lah. 936 ; 

Empi.rf>r SUduiutt, 12 Lab. L. T. 37 ; In the estate of A. C. Mac 
Milian, 14 I. C. a04. The court-fee ought to be levied in the first 
instance, on the valuation put forward by the applicant for probate but 
the duty chargeable may subsequently be raised as a result of a reference 
made bv the Collector under s. 19 H. In the goods of R. N, Clark, 
14 Cal. 5 : 6 . 

Duty of the civil courts, in respect of valuation.— 

When an application is made for the issue of Probate or Letters of 
Administration^ the Revenue Authorities get notice under S. 19-H ; 
and it is their duty to satisfy themselves in the interests of Govern- 
ment that there is no undervaluation of the estate ; and the duty of 
the court is only to satisfy itself that the proper fee as per the 
applicant’s value has been paid. In re Bhubaneswari Trugunait, 52 
C. 871 -**95 I. C. 525 “1925 Cal. 1021. In the goods of Aratoon 
Stephen, 32 C.W^N. 799. See also B. P. 65/369 R. Mis., 30th March 
1913cfVedin Madras Stamp Manual, 4th Ed., p. 206. The grant 
cannot be delayed because the Collector has not made a motion under 
s, 19-H. In the matter of will of Kritanta Kumar Bose, 40 I. C. 
576 ; In the goods of Ootnda Bibee, 26 Cal. 407. 

Civil and Military Station, Bangalore.— The Madras High 
Court exercises no jurisdiction over the assets of a deceased person 
within the limits of Civil and Military Station, Bangalore. Madras 
Board’s Proceedings No. 1 100 R. Mis., dated 17th September 1914. 
The Civil and Military Station, Bangalore, is foreign territory and part 
of the State of Mysore. In re Hayes, (1888) 12 M, 49. 

Application for prosecuting probate proceedings in- 
forma pauperis.— As O. 33, C. P. Code permits leave being granted 
for institution of suits alone in forma pauperis, it is for consideration 
whether applications for the grant of probate, or letters of adminstration 
cr for the Issue of succession certificate can be prosecuted in forma 
This question arose in Madras in Application No. 2925 of 
1930 (Madras Court, unreported). That was an application for 
leave to conduct proceedings for the issue of probate in fortm pauperis* 
Venkatasubbarao, J., held that such a petition will lie in view of 0. 8] 
r. 14 of the O. S. Rules which refers not only to suits but also to 
proceedings* Therefore in view of the specific provision in the O, S* 
Eales, such an application is competent. 

^ A part Trom that, the view taken by his Lordship is that even 
die Cpde^ ewlicatiqns to sue forma pauperis lie in the case 



CHAP, xn] LEGISLATION FOR THE DOMINIONS 1036 

Air and shipping legislation for British ships wherever they 
are is clearly justified on territorial considerations ; the con- 
cessions to the Dominions as regards registered and coasting 
vessels have been discussed above ; the Act of 1894 provides 
for recognition by the Board of Trade of colonial examinations, 
and of colonial marked loadlines, which may be given validity 
throughout the Empire by Order in Council. 

The Army Act and the Naval Discipline Act necessarily 
extend to the whole Empire, as the Imperial forces could not 
be permitted to fall under non-imperial control, if they were 
stationed in any Dominion. The legal power to send them 
anywhere in the Empire is unquestioned, but constitutional 
practice demands that they should not be stationed in the 
Dominions except by their agreement ; the case is different 
with the Irish Free State, where the Constitution and the 
Treaty of Peace contemplate clearly a legal obligation on the 
Irish Free State to afford defined facilities to the Imperial 
Government during peace, and much extended facilities in the 
event of war.^ The relations of Imperial and Dominion fleets 
are regulated by the Conference agreement of 1911 and the 
legislation of that year above referred to. The Army Act 
similarly provides for the control of the Imperial forces through- 
out the Empire, but permits local legislation to alter minor 
points such as penalties &c.,2 while by s. 177 ® it secures the 
extraterritorial application of local Acts if so provided, but 
otherwise subjects the colonial forces, if serving with regular 
forces away from the territory, to the Army Act. It is norm- 
ally arranged that, when serving with Imperial forces outside 
the Dominion, the Army Act is applied in principle.^ It is 

which is ozily to extend to a Dominion with the assent of the Governor in 
Council. It regulates matters on the high seas beyond Dominion power of 
control. The Canadian legislation of 1923 and 1924 to implement the Halibut 
Fisheries Treaty with the United States is necessarily mdireet in its operation. 

1 13 Geo. V, c. 1, s. 1 ; Art. 7 of Treaty ; Irish Free State Act No. 1 of 1922. 

* Army Ad, s. 169. For air forces, see 7 & 8 Geo. V, o. 51. 

® See also s. 176 (11) ; 2 Geo. V, c. 6. 

^ Butin the United Kingdom the Amy rules; 9 Edw. VII, o. 3. Section 
189 of the Act gives the Governor of a Colony where regular troops are 
serving power to place them on active service, subject to the approval of a 
Secretary of State. This was done in the Union in August 1914 ; Walker, Lord 
de Villiers, p. 601. 
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Tn this respect, it is unlike stamp duty or any other kind of tax or 
revenue due to the Crown. But in Chapter II I- A there is provision 
lor the collection of any deficient fee or duty in probate matters 
after the termination of the proceedings. Again once the suit 
termitLiles the court has no powers to determine the valuation 
thereof. But there are powers vested in the Revenue Authorities 
for moving the court for a revision of the valuation in probate 
proceedings even after their termination. Further where there 
is any deficieney of court-fee there is provision only for the 
collection of the deficiency. The penal provisions found under the 
Stamp Act are inapplicable to court-fees. But such penal provisions 
are found in Chapter Ill-A of the Court-Fees Act. These indicate 
that the duty leviable in respect of probate matters does not par- 
take of the nature of court-fee. However there are decisions which 
take the view that it is in the nature of court-fee. In In re G, T, 
William^ 50 C. 597, it was held that the sum charged upon a grant 
of probate or letters of administration is not a tax or duty levied on 
tlse property upon which the Probate or Administration operates but 
is merely a fee levied by the Court issuing the Probate or Letters of 
Administration for the work done in this connection. At page 602 
His Lordship Greaves, J., observes as follows: “Now it is quite 
true that duties which are collected by means of stamps are in a sense, 
stamp duties, for instances, in England, Estate Duty, Probate Duty 
and Succession Duty are stamp duties because they are so collected ; 
but 1 feel very great doubt whether a court-fee becomes a stamp 
duty,*' 

Sab-8. (2)‘— Grant not to be delayed by Collector’s 
motion under s« 19-H.~The grant of probate cannot be delayed 
after payment of the requisite fee, by reason of any motion made by 
the Collector under s. 19- H. So also the grant cannot be delayed 
where the Collector has failed to make such motion. In re Prasanm 
Moyee Basu, 40 L C. 576. 

19-J. (1) Any excess fee found to be payable on an 
inquiry held under section 19-H, sub- 
aito!etc7 section (6), and any penalty or for- 

feiture under section 19-G may on 
the certificate of the Chief Controlling Revenue- 
Anthority, be recovered from the executor or adminis- 
trator as if it were an arrear of land revenue by any 
Collector in any part of British India. 

(2) The Chief Controlling Revenue-Authority may 
remit the whole or any part of any such penalty or for- 
feiture as aforesaid, or any part of any penalty under sec- 
tbn 19-E or of any court-fee under section 19-E in 
of the full court-fee which ought tp have been paid. 
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the DomiDion forces during the war, the Imperial Government 
holding correctly that, whatever might be the power of the 
Dominions to legislate regarding mandated territory after it 
was mandated, they could have none before the mandate was 
conferred, and even then might have no retrospective power. 

Other Acts can be explained partly as survivaJs from an 
earlier period, partly as due to special causes. The Official 
Secrets Acts, 1889, 1911, and 1920, are justified by the para- 
mount interests of the Empire ; provision is made for their 
suspension by Order in Council if local legislation of adequate 
nature exists. The Customs Act applies only where there is no 
Dominion legislation and is now inoperative in regard to the 
Dominions ; it was vainly invoked in Imperial Book Co. v. 
Black?- The Act of 1853 r^arding colonial coinage offences 
is now obsolescent, as are the old Acts for the punishment of 
colonial Governors, &c., who misuse their office ; * those regard- 
ing leave of absence to colonial officers concern mainly the 
Governor in his relation to the Crown.® Of great interest is 
the Act which forbids the issue of habeas corpus to any territory 
where there is a court with power to issue such a writ, thus 
protecting Dominions from intervention by the English courts, 
which prior to the Act of 1862 — ^passed at the request of Canada 
— ^were compelled to issue the writ even for persons overseas.* 
No longer would Parliament pass such provisions as those of 
17 & 18 Viet. c. 80, 8. 58, which make certificates of birth 
available in evidence in the Dominions ; old-fashioned also 
are the Act of 1859 ® regarding the stating of cases by superior 
courts in the Empire in order to obtain an opinion of courts 
in other parts as to the law of those parts ; the Act of 1859 ® 
regarding the examination of witnesses by one court in the 
Empire at the request of another ; the Acts of 1856 and 1870 ^ 
applying a similar principle to civil and criminal proceedings 
(other than political) for foreign courts. In these oases rules 

1 35S.O.R.488. » 11 & 12 Wfll. HI, c. 12 ; 42 Geo. HI, c. 86. 

» 22 Geo. m, o. 76 ; 64 Geo. HI, c. 61 ; 67 & 68 Viot. o. 17. 

* Ex parte Anderson, 30 L. J. Q. B. 129 ; B. v. Grewe, ex parte Sekgome, 
[1910] 2 K. B. 676 ; 26 & 26 Viot. o. 20. 

^ 22 & 23 Viot. 0 . 63 ; Lord y. Odmn, 29 L. J. C!h. 297. Cf. for foreign 
ooontiies, 24 & 26 Viot. o. 11. 

« 22 Viot. 0 . 20 ; 48 & 49 Tict. o. 74. 

' 19 & 20 Viot. 0 . 113 ; 33 & 34 Viot. c. 62, s. 24. 
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the first and second S'^bi^dules to the Act shall be filed, exhibited, etc., 
in any court of Ju-tic? :r received by any public officer unless the 
proper coart-fee is paid : and section 2S laj^s down that in cases where 
such insuffiriently stamped documents have been received inadver- 
tently, they are not to iiave any validity till properly stamped and the 
court or office could levy the proper stamp. 

Object of the section. — The object of this section is to 
avoid objection on the admissibility of the probate or letters of ad- 
ministration on the ground of improper stamp. It would be exceed- 
ingly inconvenient to make them subject to such objection. If the 
probate is insufficiently stamped or any fee is due, the Act makes 
provision for the Revenue Authority to realise the same.” Proceed* 
ings of ike Legislative Council Gazette of Indian 18th Mar- 1899. 

Exemption from fee,— See section 19, clause VIIL 


CHAPTER IV. 
Process-fees, 


Rules as to costs of 
processes. 


20 The High Court shall, as 
soon as may be make rules as to the 
following matters : — 


(i) the fees chargeable for serving and executing 
processes issued by such Court in its appellate jurisdic- 
tion, and by the other Civil [and Revenue] Courts esta- 
blished within the local limits of such jurisdiction ; 

(a) the fees chargeable for serving and executing 
processes issued by the Criminal Courts established 
within such limits iu the case of offences other than 
offences for which police-officers may arrest without a 
warrant; and 


(m) the remuneration of the peons and all other 
persons employed by leave of a Court in the service or 
earecution of processes. 

The High Court may from time to time alter and 
add to the rules so made. 


All such rules, alterations and additions shall, after 
.n., being confirmed by the Local Govern- 

pubiictjoa jrf roent be published in the 

Local official Gazette, and shall there- 
upon have the force of law. 
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dition of reciprocity, and legislation regulates relief from double 
income tax, on which a compact was reached in 1926 with the 
Irish Free State. 

Other Acts simply deal with the conditions on which colonial 
stocks can be made trustee stocks,^ which is permitted subject 
to undertakings to keep funds to meet any decrees made in 
England, and a declaration that any Act varying the security 
for the loan would properly be disallowed. Or the mode of 
proving colonial laws in court is specified.^ 

In yet other oases Acts are requisite as parts of a joint 
business, as in the case of those for the afiEairs of the Pacific 
Cable ® and the administration of Nauru.^ 

Of recent origin is the type of general Act which permits 
adoption by the Dominions. The case of copyright has already 
been mentioned ; more important and deserving special treat- 
ment is that of nationality. 

The Donainions are also affected by certain Acts which 
penalize misdeeds of British subjects all over the world, e. g. as 
regards murder, bigamy, explosive substances, and certain 
cases of perjury, and Dominion British subjects are subject to 
Imperial legislation as to places where the Crown exercises 
extraterritorial jurisdiction.® 

A curious use of the British Settlements Act, 1887, remains to be 
recorded. Under it authority has been given to the Governor- 
General of New Zealand to make rules and regulations for the 
peace, order, and good government of the Ross dependency, 
of which he is also created Governor. The question which 
inevitably is suggested by this Order in Council of 30 July 1923 
is whether the delegation of power is intra vires. The Act 
expressly empowers the Crown in Council to establish * laws 
and institutions’ (s. 2), and to delegate to three or more 
persons within the settlement her powers in this regard (s. 3). 
The obvious conclusion from reading together these sections is 
that the legislative powers must be exercised either by Order 

1 40 & 41 Viet. c. 59 ; 65 & 56 Viet. o. 35 ; 63 & 64 Viet. c. 62. 

2 7 Edw. VII, c. 16. 

® 1 Edw. Vn, c. 31 ; 2 Edw. VII, c. 26, &c. ; Cnd. 2769. 

^ Regulated by legislation in the United Kingdom, the Commonwealth, and 
New Zealand. 

® See the Orders in Council for China, Persia, Muscat, Egypt, &c., e. g. the 
Siam Order in Council, 1926 ; Kuwait Order, s. 8. 
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Object of the section. — The section empowers the High 
Coin: ID frame rules for the levy of fees for process in Civil, Criminal 
and Kevenae cases. The procedure for the promulgation of such 
Rulf-s is also detailed. For the Rules and schedule of Fees framed by 
:he several High Courts, See Appendix, . , . 

Amendment.— The words “ and sanctioned by the Governor- 
General of India in Council ” in the penultimate paragraph of the 
section has been deleted. The rules do not therefore require the sanction 
of the Governor-General, see the Devolution Act XXXVIII of 1920. 

In the Punjab, the word “and revenue” are repealed, see the 
Punjab Land Revenue Act, 1837 (17 of 18S7), Punj. and N.W. Code. 

Local Investigation. — A commission issued to an Ameen to 
make a heal investigation is not a “ process ” within the meaning of 
the section. Jagat Kishore v, Denonafhi 17 C. 281. 

The Court- Fees Act distinctly contemplates that process peons 
are to be employed, not only for the service of summonses, notices 
and order, but also for the execution of other processes, such as war- 
rants of arrest or of attachment, or of arrest and distress. The 
Nazir has authority to delegate the execution of a warrant to a peon. 
In this case the peon was assaulted and it was held that the accused 
was guilty of preventing the public servant in the discharge of 
his duties and the entrustment of the execution of the warrant was 
held proper. Dharamchand v. Queen- Empress, 22 C. 596. 

In execution proceedings in a suit the Court deputed an Ameen to 
make local investigation and report about the mesne profits. He did. 
The decree-holder was asked to pay the process-fee and on his failure 
to do so the report of the ameen was not considered. “ A commission 
is not a process within the meaning of S. 20 of Court Fees Act. 
* Process* has a well- understood meaning within' which a commission 
cannot be included.*’ A rule of the Calcutta High Court levying the 
process fee in such case was held ultra vires, Jagat Kishore v. 
Denonath, 17 C. 281. 

Process fees in consolidated appeals. 

^ . Calcutta. Order 48 r, 1, C. P. C. gives power to the court to 
direct which party should pay the process fees and does not empower 
it to relax or reduce the fee |:^yable. This was the view of the 
Calcutta High Court in M the matter of application ofStudd, 26 
C. 124. Their Lordships observed: "The court has no power to 
relax the process-fee rules in any way. Process-fees are leviedmnder 
the Rules framed by the High Court in accordance with the provisions 
of S. 20 of the Court-Fees Act. These rules have the force of law 
^ther^ore must be followed, and though the High Court may from 

ta tim alter and add to the rules it is necessary that these altered 
ffma shoaid before being put in focce be Confirmed by the Loc^l 
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NATIONALITY, NATUEALIZATION, AND ALLEGIANCE 

T he power of deciding as to British nationality might have 
seemed one essentially reserved to the Imperial Parliament, 
but in point of fact it was early recognized generally in an Act of 
1847 that local nationality might he conferred by the authority 
of colonial Legislatures, and the principle was formally embodied 
in the Naturalization Act, 1870, and stiU stands in the Act of 
1914. The position thus created differed essentially from 
naturalization in the United Kingdom, which, according to the 
better opinion, conferred the status of a British subject through- 
out the Empire, though this was doubted in the Dominions. 
A person naturalized colonially was not a British subject in the 
United Kingdom ^ — as many discovered in the war of 1914-19. 
Abroad he was held to be entitled to the good offices of British 
diplomats only as a matter of courtesy, which, however, in 
practice meant nothing disadvantageous. His complaint there 
was, of course, one common to persons naturalized in the 
United Elmgdom. He might remain a subject of his former 
country and be reckoned there as not entitled to British pro- 
tection. In the United Kingdom, however, he might have all 
civil rights like aU other aliens, but he could not exercise the 
franchiM, even if he had been a Minister in his own country like 
Sir G. Perley in Canada ; he was not eligible for the Privy 
Council or the peerage ; he could not enjoy the benefits of the 
WiUs Act, 1861, nor the Foreign Marriage Act, 1892. On the 
other hand he was exempt from the penalties imposed by 24 & 
26 Viet. c. 100, ss. 9 and 57, on British subjects committing 
murders or bigamy abroad ; from certain sections (686, 687) in 
the Merchani Shipping Act, 1894, the Perjury Act, 1911, the 
Exphme Substances Act, 1883, the Foreign ErMsIm&id Act, 
1870, and the law of treason (36 Hen. VHI, o. 2), or the Official 
Secrets Acts, 1911 and 1920. He was not entitled to the benefit 
of clauses in extradition treaties entitling a power to refuse to 
surrender nationals. He was not a British subject in places 

^ MarhoaU v. Attomey-Oenml, [1920] 1 Ch. 348 ; B. v. Francis, Ex parte 
Markwdd, [1918] 1 K. B. 647. 
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Courts. Sarayan Kalu Chattibhar v. Bayaj Appa Sanawam, 28 
Bon. L. R. 1191. 

Appeals before Special Judge.— The scale of process fees 
in such appeals is that prescribed in rules framed under the Motion as 
the Court of a Special Judge is a civil court within the meaning of the 
section. R. 65 of the rules framed by the Government under s. 189 
of the Bengal Tenancy Act is not applicable to such a case. 
Chiffusiiff Dcisi V, Govffffttn&fti Bithhwfty 58 C. 995 “1931 

Cal. 572. 

21. A table in the English and Vernacular langu- 
ages) showing the fees chargeable for 
^abie of process gugjj service and execution shall be 
***‘ exposed to view in a conspicuous 

part of each court. 


Number of peons in 
XMstrlct * and snbor- 
dmate courts. 


22. Subject to rules to be made 
by the High Court and approved by 
the Local Government * • * 


every District Judge and every Magistrate of a 
District shall fix, and may from time to time, alter the 
number of peons necessary to be employed for the 
service and execution of processes issued out of his 
court and each of the courts subordinate thereto, 


Number of peons in 
Mofnssii Sxnall Cause 
Courts. 


and for the purposes of this section, every court 
of Small Causes established under 
Act No. XI of ’ 865 {to consolidate and 
amend the law relating to Courts of 
Small Causes beyond the local limits 
of the ordinary original civil jurisdiction of the High 
Courts of Judicature shall be deemed to be subordinate 
to the Court of the District Judge. 


COMMENTARY. 

Anendnient. — ^The sanction of tiie Governor-General in 
Cooncil for the validity of the Rules is no longer necessary, the words 
and the Governor General of India in Coondl ” having been deleted 
by the Deviation Act XXXVllI of 1920. 

Rnlea. 

For rules made under the powers conferred by this section in—. 
AjiMV-Morwwa . . see Aj. R. and O., Voi I, 
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English, and intend to reside in the British Dominions, or serve 
the Crown. Mutatis mvtandis the same power is enjoyed by 
the Government of any British possession, and a person so 
naturalized is given the full status of a natural-born British 
subject. But this applies in the case of the Dominions only if 
the Dominion adopts part ii of the Act of 1914. A minor may 
be included in his parent’s certificate, and a woman who lost 
nationality by marriage, and whose husband is dead or who is 
divorced, may be given a certificate without residential qualifi- 
cation. The Act has only slowly been adopted ^ by Canada, ^ 
the Commonwealth,® Newfoundland, but not by New Zealand, 
and the Union of South Africa only acted in 1926. The Act 
still binds the Free State pending legislation; it applies 
automatically to Malta and Southern Rhodesia. Any Dominion 
may repeal its adherence, but with due respect to acquired 
rights. In any Dominion where a second official language 
exists, it may be accepted in lieu of English. Nothing prevents 
the differential treatment of different classes of British subjects 
as to immigration or otherwise, a provision intended to calm the 
fears of those who thought that the new measure might give 
British naturalized subjects an indefeasible right of entry. 

The Act of 1914 is also notable for defining, with Imperial 
validity and without any saving for the Dominions, the circum- 
stances which go to make up a natural-bom British subject. 
A man is a natural-born British subject if he is born wdthin 
His Majesty’s Dominions and allegiance — ^this term excluding 
children of foreign diplomats and alien invaders ; even if bom 
outside the Dominions, a man who is the son of a living father 
being a British subject, is himself a British subject, if his father 
was (a) bom within the allegiance, i. e., on British territory or in a 
place where extraterritorial jurisdiction is exercised by theCrown ; 
or (6) was naturalized, or (c) became a British subject by reason 
of aimexation of territory, or (e?) was serving the Crown when 
his son was bom, or (e) if his own birth is registered at a British 

1 Nothing had been done in 1926 to define the position of the Irish Free 
State, which can, if it wishes, put itself in the position of a Dominion. 

® By Acts of 1914, 1920, and 1923, the last of which repealed s. 7 of the Act of 
1920 prohibiting naturalization of former enemy aliens without ten years’ 
residence. 

3 The Nationality Act, 1920-2o ; No. 48 of 1920 ; No. 24 of 1922 ; No. 10 
of 1926. 
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Central Provinces, see Cen. Prov. Gazette, 1905, Pt. Ill, p. 570. 

Madras . . see Mad. R. and O. Vol. 1. 

As to Burma cf. S. 41 of the Lover Burma Courts Act, 1900 
(6 of 1900). 

24. [ Process served under this chapter to be held to 

be process within meaning of Code of Civil Procedure.} 
Repealed by the Repealing and Amending Act, 1891 (XII 
of 1891). 

CHAPTER V. 

OF THE MODE OF LEVYING FEES. 

25. All fees referred to in sec- 
Coiiection of fees by tJon 3 or chargeable under this Act 
shall be collected by stamps. 

COMMENTARY. 

Court-Fee stamps — ^The Court-fee leviable should always be 
collected in court-fee stamps. 

Exemptions in Madras. — For cases where payment may b,e 
made in cash to officer of court see Rule 170 (l) of the C. R. P. and 
C. O. of the Madras High Court, Vol. I. 

Denomination of stamps. -When stamps of full value are 
available, parties should use as few a number of stamps as possible 16 
W. R. 152 ; but there will be no illegality in making of the full duty 
by a number of stamps of smaller value 16 W. R. 153 ; 17 W. R. 220, 
12 W. R. 449. For further rules on this point see Appendix, But it is 
a common knowledge that the rule is rarely strictly observed. The 
following decision of the High Court of Patna will come as a surprise 
to those who tacitly ignore the departmental instructions regarding the 
use of a single stamp or as few stamps as possible instead of a plurality 
of stamps of trifling value. In Jange Pande v. Sundagar Singh, 1931 
Pat. 113 a plaint was presented in a Small Cause Couit with two 
stamps one of 'Rs. 20 and the other of Rs. 10. The plaint was return- 
ed with a direction to file a fresh single court-fee stamp of Rs. 30 
iipd it was accordingly done. The plaint was returned even though a 
certiflcate from one stamp vendor was filed that a single stamp for 
Rs, 30 was not available and it was held that the plaintiff should have 
ttifid o^er stamp vendors in the same locality and the court's action 
was justified as correct. Then when the plaintiff applied for refund of 
the value of the Rs. 20 and Rs. 10 stamps originally filed by him, it 
was held that the application should be to the Revenue authorities and 
that the court should ordinarily grant a certificate setting out the facts 
in the form issued in 40 C. 365. 
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provisions as to aliens which give them the right to hold real 
and personal property, though there is a limitation to the 
United Kingdom in the case of land, or require them to be tried 
in the same way as British subjects. It is true that these 
sections appeared in the Act of 1870, but it was not there clear, 
as it is now, that they applied to the Dominions. There is 
a saving of Dominion legislative authority in s. 26 which may 
validate any legislation there denying to aliens the same rights 
as to personal property as are given to British subjects, but the 
enactment in the Imperial Act is clearly too wide. 

In New Zealand the British Nationality and Status of Aliens 
(in New Zealand) Act, 1923,^ declines to recognize the Imperial 
Act as binding, and in lieu inserts in a schedule the main 
portions of parts i and ii of the Imperial Act which are 
declared to be operative with modifications, involving restric- 
tions on the right of aliens in respect of property, including the 
express provision that s. 17 of the Imperial Act is not to be 
regarded as affecting New Zealand enactments restricting trade 
with enemy nationals. The validity of these modifications is 
far from obvious, for Sir F. Bell’s view that there is any am- 
biguity in the application of the Imperial Act, except part ii, 
to the whole Empire is clearly and indisputably wrong. As 
regards naturalization the Act declares ^ that naturalization in 
any other part of the Empire confers no rights in New Zealand, 
a somewhat truculent refusal of reciprocity, and it may be 
added a rather gratuitous one. Moreover, the Act declines 
absolutely to limit the discretion of the Minister or the Governor- 
General in Council to revoke at will any certificate of naturaliza- 
tion, thus departing definitely from the scheme of the British 
Act, which in certain cases definitely requires a careful inquiry 
before revocation, thus precluding the operation of the Imperial 
Act. It may be hoped that wiser counsels will ultimately 
prevail, as the advantage of uniformity in legislation is clear. 
New Zealand still clings to a period of three years for her own 
local naturalization, which cannot be recognized in other parts 
of the Empire and is manifestly too short.® 

1 No. 46 of 1923 ; Sir F. Bell, Leg. Council, 12 July 1923. 

^ s. 3 (3). It was apparently admitted on 18 Sept. 1925 in the Lower House 
that this went too far. 

* The New Zealand Hevocation of Naturalization Act, No. 8 of 1917, though 

Gg2 
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Provided that in the case of stamps used under 
section 3 in a High Court, such rules shall be made 
with the concurrence of the Chief Justice of such Court. 

All such rules shall be published in the local official 
Gazette and shall thereupon have the force of law. 

COMMENTARY. 

Use of stamps of small denomination.—- Making up the 
total court-fee payable by a number of stamps of small value, is not 
illegal. Mirza Bawd v. Sycd Nadir^ 16 V/. R, 153. 

Where the appellant being unable to procure one stamp filed his 
appeal with two labels with a certificate by the treasurer that single 
label was out of stock but the District Judge rejected the appeal, it 
was held the appeal should not have been dismissed. (1887) 7 All. 
W. N. 212- But see Gangi Pande v. Saudagar Singhs 1931 Pat. 113 
set out at length under s, 25 ante. Where the fees were not denoted in 
the manner prescribed by the rules under this section, the document 
can be treat^ by the court as unstamped. Tota Rajayya v. Margoni 
Rajmalaya, 1931 Nag. 91. 

Rulos* — For rules framed under this section by the several Local 
Govenments, see Appendix. 

Damaged and spoiled stamps.— For recovery of the value of 
such stamps and the procedure to be followed see the Stamp Manual 
of each province, 

28 No document which ought to bear a stamp 
Stamping docu* under this Act shall be of any vali* 
m-.dvBrtentiy dity, unless and until it is properly 

But, if any such document is through mistake or 
inadvertence received, filed or used in any Court or 
office without being properly stamped, the presiding 
Judge or the head of the office, as the case may be, or, 
in the case of a High Court, any Judge of such court, 
may, if he thinks fit, order that such document be 
stamped as he may direct; and, on such document 
being stamped accordingly the same and every pro- 
ceeding relative thereto shall be as valid as if it had 
been properly stamped in the first instance. 

COMMENTARY. 

_ Seclwmi 4 and 6.— This section is to be read with sections 4 
no o 01 the Act. 
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domicile was given artificially to those who had for three years 
had domicile in Canada, in order to get over the difficulty that 
in private international law domicile is acquired by mere settle- 
ment in Canada with the intention of remaining there. This 
was modified as regards wives and children never landed in 
Canada, that they should not obtain Canadian citizenship 
merely because the husband or parent had attained that 
citizenship. But citizenship existed only for the purpose of the 
Immigration Act, 

In 1921 (c. 4) Canada made an important change ; under the 
statute creating the Permanent Court of International Justice 
each member obtained the right of having indirectly two mem- 
bers of its nationality put forward as candidates for the Court. 
But two members of the same nationality could not be elected, 
and it was, therefore, necessary to secure that, if a Canadian 
nominee should be elected and also a British nominee, both 
could take their places. For this purpose Canada decided to 
legislate to define Canadian nationals. The Act provides for 
the Canadian nationality of (a) any British citizen within the 
meaning of the Immigration Act ; (6) the wife of any such 
citizen ; (c) any person bom out of Canada, whose father was 
a Canadian national at the time of his birth, or, in the case of 
any one bom before the Act, would have been a national had the 
Act then been in force. Any Canadian national may, if bom in 
Canada and also a national of the United Kingdom or a Dominion, 
or if bom elsewhere but a Canadian national, if he desires, 
renounce his nationality by declaration. The new status, of 
course, has no effect on the character of a Canadian national^ 
as above all first a British subject, but it recognizes the measure 
of distinction within the Empire arising from the position of the 
Dominion in the League of Nations. Similar provisions were 
inserted in the South African Nationality and Flag Bill of 1925 
and 1926, and in the measure of 1927. 

In the case of the Irish Free State the status of citizen is 
conferred on every person domiciled within the Free State at 
the time of coming into operation of the Constitution, who was 

^ The provision as to being a national of the United Kingdom, of course, 
applies to every British subject as matters now stand. The rule might have 
meaning if the United Kingdom started United Kingdom nationals, which is 
undesirable. 
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Act should not be tolerated. If a litigant has not got sufficient inoney 
ready to pay the whole court-fees, the whole appeal ought to be fUtd 
when such court-fees have been made good accompanied with an 
application for extension of time. But the filing of an insufficiently 
stamped appeal knowing it to be defective should not be permitted. 
No doubt the Bombay High Court has held that an appellate court 
is bound to accept an insufficiently stamped memorandum of appeal and 
to grant time to make it good. Achut Ramachandra Pat v. Nagappa, 
38 Bom. 41 « 21 1. C. 337. But this view has not been followed in 
Patna in Ram Sahay v. Lahsmi Narain, 42 I.C. 675, nor by the Lahore 
Higb Court in Lekhnwi v. Rcitnjt Das^ 1 Lah. 234*= 57 I.C- 215. The 
Madras High Court has also dissented from the Bombay view. ^ Nara^ 
yatta Rao v. Scshamma^ 27 M. L. J. 677 — 26 I. C. 33. Section 149 
Civil Procedure Code no doubt gives a court power to allow deficiency 
to be made good in its discretion. The concession cannot be claimed 
as of right ’* His Lordship then referred to the provisions of s. 4 of 
the Court-Fees Act and stated that a deliberately insufficiently stamped 
memorandum of appeal must not be filed. The Lahore High Court 
also has held that where the provision of law is quite clear and there 
is no bona fide mistake the Court may refuse to grant time to a party 
to pay the deficient court-fee on a memorandum of appeal. Mahomed 
Suleman v. Ghumandi Lai, 1931 Lah. 343. See also the coinmen^ 
taries under Ss. 4 and 6 on the point. 


In Mahadei v. Ramakrishen, 7 All. 528, the judges of the Allaha- 
bad High Court differed as to whether the order calling for the deficit 
court-fee can be made after the final disposal of the case or appeaU 
Muhamuiud, J., held that it could not be done, while Oldfield, J., held 
contra. For a fuller discussion see commentary under s. 1 2 supra. 

Rejection of plaint or memorandum of appeal.— The 

power of court is set out in 0. XLI, r. 3, Civil Procedure Code and 
by s. 149 the court may in its discretion allow time to make up the 
deficiency of court-fees. 

Section 28 of the Court-Fees Act is subject to the provisions of 
the Civil Procedure Code and it was held in 38 Bom. 41 already 
quoted that a court cannot reject a memorandum of appeal in^ 
sufficiently stamped without giving the party an opportunity to make 
ttp the deficiency. The contrary view and the case law bearing on the 
subject bas been fully set out in the extract from the judgment of 
Sulaiman, C. J., quoted above. 


As to whether there is to be a rejection of the plaint under O. VII, 
I, llg C.P.C. or dismissal of the suit, see discussion under the heading 
* JSejection or D i s mi ss a l ’ under s. 12 stt-pra. 


..J If a plaint not proi^rly stamped is presented to the court not, 
idilsdiction and is Subsequently returned for presentation, to 
ttm latter court is not boupd to treat the plaint a& 



XIV 


THE DOMINION MANDATES 
§ 1, The Mandatory System 

T he Dominions ^ were naturally anxious to obtain in full 
sovereignty the territories of Germany occupied by them in 
the war, but President Wilson’s intervention resulted in the 
decision that the mandatory system — ^which General Smuts had 
devised for the Turkish Dominions and Austria-Hungary — 
should be applied to these possessions also. But the objections 
of the Dominions had the effect of bringing about extensive 
modifications in the system originally proposed, and as a result 
there are now recognized three classes of mandates. Those of 
‘ A ’ type are essentially instances of administrative advice and 
assistance for parts of the Turkish Empire contemplated in 
Article XXII of the Covenant of the League, though both the 
United Kingdom and France have assumed much more 
authority than these words imply in respect of Iraq, Palestine, 
Transjordania, and Syria. The second class, ‘ B ’ mandates, 
covers peoples 

at such a state that the mandatory must be responsible for the ad- 
ministration of the territory under conditions which will guarantee 
freedom of conscience and religion, subject only to the maintenance 
of public order and morals, the prohibition of abuses such as the 
slave trade, the arms traffic, and the liquor traffic, and the pre- 
vention of the establishment of fortifications or naval and nulitaiy 
bases, and of military training of the natives for other than police 
purposes and the defence of the territory, and will also secure equal 
opportunities for the trade and commerce of other members of the 
League. 

These terms were originally proposed for the Dominion man- 
dates, but at their instance the position was modified to provide 
as follows : 

There are territories, such as South-West Africa and certain of the 
South Pacific Islands, which, owing to the sparseness of their popu- 
lation or their small size or their remoteness from the centres of 
civilization, or their geographical contiguity to the territory of the 

1 Keith, J. C. L. iv. 71-S3 ; War Government of Ote Dominions, pp. 180-96. 
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for consideration whether O. VII r. 11 (c) may not well be repealed 
as its enactment is responsible for a good deal of conflict of decisions 
and has been generally abused by the parties. 

As regards the original side of the High Court, O. 49, R. 3 (l) 
C. P. C. makes O. VII r. 11 (6) and (c) inapplicable to plaints 
presented to the High Court. The apparent reason is that ad valorem 
court-fee was not leviable in the original side for suits. Now at least 
in Madras the fees rules do levy ad valofem court-fee. Under these 
circumstances it is for the Rule committee to see to the amendment of 
O. 49 r. 3 (1 ) C. P, C. As it stands now, a plaint on the original side 
cannot be rejected for non-payment of deficit court-fee unless it be 
the court invokes its inherent powers. If it so invokes, then it can 
reject a plaint untrammelled by the implied condition precedent 
engrafted on s. 149 by O. VII r. 11 (c) namely the grant of time to make 
good the deficiency. It is submitted it is high time these anomalies 
are rectified and the procedure made uniform in all these cases. 

Insufficient court-fee and amendment of plaint.— The 

plaintiff filed a suit on a promissory note on the last day of limitation. 
The plaint having been insufficiently stamped the court allowed the 
plaintiff 10 days to make up the deficiency and returned the plaint. 
\\'ithin that time the plaintiff reduced his claim and represented the 
plaint. It was held that where a plaint is returned the permission of 
the court to amend the plaint is unnecessary and that it was open to 
the plaintiff to relinquish any portion of the claim in order to bring it 
within a certain court-fee and as the plaintiff in the particular case repre- 
sented the plaint as amended within the period allowed by the court, 
the suit could be maintained. Per Jackson, J., in C. R. P. 1825 of 
1927, M. L. J, Notes of cases Vol. 61 July Pt. 4. 

Improper valuation of claim. Amendment ousting 
jurisdiction of court.— Where a court finds that on a correct 
valuation the plaint is not cognizable by it, the proper thing to be done 
is to letum the plaint so that it may be presented to the court having 
jurisdiction. It will be time enough for the court having jurisdiction 
to entertain the plaint to consider w'hether the proper court fee has 
been paid, and if not paid, to proceed in accordance with powers 
conferred upon it by law, for that purpose. Where the court finds it 
no jurisdiction, it cannot ask the plaintiff to amend his valuation 
with a view to direct him to pay additional court-fee and then return 
the plaint. Safft Ramanna v, Padula Amireddi, 61 M. L. J. 43. 

Memorandum^ of appeal— Where in a pre-emption suit 
the defendants admitted the plaintiffs right to pre-emption bnt 
a higher market- value than what the plaintiff alleged and the 
value ms a^pt^ by court and a decree was passed, the 
appealed alleging that a smaller amount alone should have 
allowed to the defendant as the proper market price and paid 
00 that amount abne it wsw held that the court could not 
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military or naval bases shall be established or fortifications 
erected in the territory. Subject to any local law for public 
order and morals, the mandatory must ensure freedom of 
conscience and free exercise of all forms of worship, and shall 
allow all missionaries, nationals of any state member of the 
League, to enter into, and travel and reside in, the territories 
in the prosecution of their calling. An annual report must be 
made to the Council of the League to the satisfaction of the 
Council, containing full information with regard to the territory 
and indicating the measures taken to carry out the obligations 
assumed imder the articles above set out. The consent of the 
Council is requisite for the modification of the terms of the man- 
date, and it is agreed that, if any dispute whatever should arise 
between the mandatory and another member of the League 
relating to the interpretation of the application of the pro- 
visions of the mandate, such dispute, if it cannot be settled by 
negotiation, shall be submitted to the Permanent Court of 
International Justice, 

To the terms of these mandates, when they were being 
approved by the Council on 17 December 1920, the allocation 
having been made by the principal allied and associated powers 
in accordance with the Treaty of Peace, Japan presented a 
formal objection. It was pointed out that under the principles 
of the Covenant and under its actual terms Japan considered 
herself entitled to demand the insertion of provisions for 
equality of trade and commerce in the mandates, but from 
a conciliatory spirit she consented to their issue without such 
clauses, reserving, however, the pomt of view that the rights of 
her subjects in the mandated territories as enjoyed before the 
war should be respected. A somewhat similar protest was 
made by Mr. Sastri in 1921 at the meeting of the League 
Assembly regarding discrimination by excluding Indians from 
South-West Africa. It is a fact that both foreign States and 
other parts of the Empire have suffered loss by the transfer of 
these territories to the Dominions, for the regime of Germany 
in many respects was of a more generous and enlightened nature 
as regards external trade and immigration. 

The mode of supervising the carrying out of the mandates 
was decided by the Council which issued on 1 December 1920 
a statement of the constitution of a Permanent Mandates Com- 
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ti'jn rourt fee payable under the amended Act. The plain- 

wr:iil Iv' Lfriited the amount already paid and was to pay 
the hai‘r’:r‘. v. Lahnoni Dcvj't 30 C. W. N. 91. No 

instit-;'.*;:! necsl he paid when a suit which was instituted 

be/oTf :t ?‘j:tie*7i‘jnt oiticer under the provisions of Regulation III of 
1?"- wa? tranfterred to a civil court under s. 5 of the Regulation, 
Bioic Gift' i/» Kumuri v. Mahomed KadirudiHy 12 C. W. N. 917, 

WhHe the court returns a plaint under O. VIII, r. 10, C. P. C., 
it IS not acftpn: under s. 30 nf the Court Fees Act. The plaintiff is not 
liable to pa>' the stamp once more. A document does not cease any 
the less to be a properly stamped document by the cancellation of the 
stamp. It continues to be properly stamped. By cancellation the 
stamp cannot be used again, but when a document which is the plaint 
in one court is rightly presented in another court as a plaint in another 
court it is not being used again. The cancellation in such cases must 
he taken to have been set aside by reason of the subsequent order 
rcturninf? the plaint VisveTu-ara v. T, M. Nair, 35 M. 567 « 10 I. C. 

533 = 1917 Mad. 257 ; Ganesh v. Tatya Bhamappag 
51 B. 236 at page 239; Prahhakarbhal v. Vishwambhas Pandit 8 B. 
313 (F. B.) 

Rules, — For detailed rules regarding the cancellation of StampSf 
See Appendix. 


CHAPTER VI. 

MISCELLANEOUS. 


31 Repealed- 


This section has been repealed by s 163 of the Criminal Procedure 
Amendment Act 1923 (Act XVIH of 1923) and s. 546-A has been 
substituted for it in the Criminal Procedure Code. It runs as 
follows 


‘‘546-A (1). 

Order of payment of 
certain fees paid by 
complainant in non- 
cogniaable cases. 


Whenev^ any complaint of a non-cognizable 
odfence is made to a court, the court if it convicts 
the accused, may in addition to the penalty 
imposed upon him, order him to pay to the 
complainant — 


(а) the fee (if any) paid on the petition of the complainant, 

or for the examination of the complainant, and 

(б) any fees paid by the complainant for serving processes on his 

witnesses or on the accused, and may further order that in 
wfault of payment, the accused shall suffer simple 
impriscmment for a period not exceeding thirty days. 
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Covenant. The permission given to the Union by the South- 
West Africa Naiurcdization of Aliens Act, 1924, to turn all 
German subjects who did not object into British subjects in the 
Union meant definitely the reassertion of the doctrine of 
Germany that the territory exists for European exploitation of 
the natives. There is more hope for the natives in Samoa and 
New Guinea, for neither territory offers room for white settle- 
ment of the type in South-West AMca, and from both lands the 
removal of the German population has been in the main carried 
out. In the case of Nauru the fact that the British Empire 
appropriated the valuable phosphate deposits was a source of 
much comment in League circles, but it was justly pointed out 
that the phosphates were being exploited legally under a 
German authority by the Pacific Phosphate Co., which was 
bought out by the Governments of the United Kingdom, 
Australia, and New Zealand for £3,600,000, the sums being 
contributed in proportions of 42, 42, and 16 per cent. There 
remains, however, the grave dif&culty that the Governments 
are vitally interested in the export of phosphate and that this 
interest outs across the protection of the natives. The objection 
is in practice mitigated by the fact that the people draw con- 
siderable revenues from the exploitation of the phosphate, which 
give them adequate comfort at present. 

The Empire showed its unity in its action in November 1926 
in sending a collective reply, for New Zealand, for Australia, and 
South Africa, as the outcome of discussions at the Imperial 
Conference, to the League of Nations on the subject of the 
questionnaire of the Mandates Commission. It was felt by the 
Governments that the questions were too detailed, and that 
in addition there was the strongest objection to the proposal 
of the Commission to receive evidence from petitioners who 
alleged the existence of unsatisfactory conditions in the man- 
dated territories. It is easy to understand that fear of German 
claims for the return of New Guinea and dislike to agree to 
inquiry into the management of the natives in South Africa 
motived the Dominion Governments, but the fact remains that 
the Commission seems to have been weU within its rights in its 
proposal, and that the error, if any, of the Empire Governments 
was in agreeing to the mandates ^tem in lieu of insisting on 
1 Of. B. 7. B. I. L., 1926. pp. 188-91. 
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not hi adder! tn ti:e frov .ir.r-oseJ to uike it out of the operation of s. 413 
Cri!ii:n:il Procedure vci-.ich prohibits appeals in petty criminal 
cashS. M.iJjfn Mumin! v. Oh J' C. 637 ; Emperor v, Karup- 

pan, M. 1 33; In rc Venmri Sc^hamma, 26 M. 421. Consequently 
an app‘lLit»r co..3t tanrot set aside an order of the trial magistrate 
passed under the section. Emperor v. Madiiipatla Snbbarayadu, 31 
M, 547. 

Section 545 of the Criminal Procedure Code. —The 
provisions of s. 545 tlo not govern the' provisions of s. 31 of the Court- 
fees Act (now s. 545- A, Cr. P. C ). Queen^ Empress v, Yamana Rao^ 
24 M. 305. 

Complaint not required to be stamped.— If a complaint 
has been unnecessarily stamped, such an illegal levy of court-fees 
cannot be directed to be refunded by the accused on conviction. 
Empress v. Khajabhoy^ 16 M. 430. 

Cognizable case. — In a cognizable case it is inequitable to 
order the accused to pay the costs of the complainant. Maung San 
Mylin v. Kinj^ Emperor^ 1923 Rang. 245. Payment can be ordered 
only when the offence is non-cognizable. Mingam v. Emperor^ 
1922 AIL 86. 

Offence. — Section 4 (c) of the Criminal Procedure Code defines 
an offence as follows: “Offence means any act or omission made 
punishable by any law for the time being in force ; it also includes 
any act in respect of which a complaint may be made under s. 20 of 
tise Cattle Trespass Act, 1871.*’ See also the definition in s. 3 (37) of 
the General Clauses Act X of 1S97, and s. 40 Indian Penal Code and 
s. 4 Indian Penal Code, E^pla^atio^ which says that the word 
* offence ' includes every act committed outside British India which if 
committed in British India, would be punishable. Consequently all 
complaints of offences under special or local Acts if non-cognizable are 
liable to court-fee and come wnthin the operation of s. 546-A, Criminal 
Procedure Code. 

Discretion of court. -Under the repealed s. 31 the court was 
bound to order the refund of court-fee and now is given the discretion 
to order the payment or not. 

Mode of realization.— It is provided in sub-clause (b) that 
the court may order that in default of payment the accused may be 
ordered to suffer simple imprisonment for a period not 
thirty days. 

" May be recovered as if they were fines.”— The maTrmg 
of an ordei under s. 31 does not ordinarily amount to an enhancement 
of sentence but may be made as an incidental order to bring the 
jsdgments into conformity with the law. The section does not rnat-. 
the fees ordered to be repaid part of the sentence. Thimntiah v. 
BmPeror, 47 M, 914- 1025 Mad. 136 
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goes further in forbidding all forced labour, thus evading 
serious disadvantage. Commonwealth Acts do not apply to the 
territory save if expressly made applicable by the Act or by 
ordinance. By the Laws Repeal avd Adopting Ordinance^ 1921, 
German law was swept away, and in lieu statutes and the princi- 
ples of the English common law and equity were introduced, 
subject to modification by ordinance. The Ordinance further 
assured the natives of their existing land rights, and their rights 
as to cultivation, barter, hunting, and fishing, and provided 
that tribal institutions, customs, and usages should continue 
so long as not repugnant to humanity or express enactment, 
and an Ordinance of 1924 makes wise and suitable provisions 
for securing the due observance of native usage with respect for 
the rights of superior education. The land of the territory, 
formerly owned by German companies and private persons, 
was expropriated under the terms of the Treaty of Peace in 
1920 and 1925 ; sale of it has been sanctioned, but normally 
land, where not in native ownership, is offered only on leasehold 
tenure. Educative and health efforts for native benefit are 
undertaken, 

§ 3. The New Zealand Mandale 

The mandate for Western Samoa presented more difficulties 
to New Zealand, which had been in occupation since 29 August 
1914 under martial law. An Act of 1919 was passed to enable 
the mandate to be accepted from the League of Nations and to 
authorize the issue of Orders in Council for the government of 
the island. There being no clear authority thus to legislate, it 
was decided to obtain an Imperial Order in Council of 11 March 
1920 issued under the Fcyreign Jurisdiction Act, 1890, and any 
other prerogative powers authorizing New Zealand to legislate 
for Samoa. This was carried out in detail by the Samoa Consti- 
tution Order, 1920, but this was replaced by the Samoa Act, 
1921. By this measure the government of Western Samoa is 
vested in the King as if it were part of his Dominions. The 
executive control is vested in an Administrator, appointed by 
the Governor-General and acting under the control of the 
Minister for External Affairs. A Samoan Treasury is provided 
for, and departments of education and public health and a 
public service. Legislative authority is given to the Governor- 
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lie V.. IS right. Glvsoii v. Radha Krishita 6 CaL W, N* 785. 

The jjractice amon^&i attorrie\5 to accommodate each other In respect 
of unused stamps T\’as deprecated. 

'‘St'V-. or offers for sale .'" — A thief selling a stolen stamp 
could be prosecuted under this section, Queen Empress v. Virasami^ 
24 M, 31?, although such person cannot give a legal title in regard to 
the stai73p. 

Exchange of stamps , — A pleader having an unused stamp 
giving it to another on the understanding that the latter is to deliver a 
similar stamp later on commits no offence under this section. Keder 
Nath Saha v. Emperor, 30 C. 921, 

The case of a mukhtear who purchases a court-fee stamp for a 
client and transfers it to another client is not covered by this section. 
Where a pleader instead of obtaining refund on a stamp altered the 
name on the stamp and used it for another client, for the first time, 
it was held that no prosecution lies under s. 468, 1. P. C. and this 
section, in the absence of proof that he acted dishonestly or frauda- 
lently. Emperor v, Abdul Hakim, 1931 Lah. 337. 

This section does not prohibit a pleader or banker purchasing 
stamps in bulk and affijcing them * to the documents as and when 
occasion arises. (C, P. circular dated 21-10-1895). 

A person can make a gift of court- fee stamps to another. It is 
no offence. BiU Chandoo v,jwala Pershad, 11 I. C. 840. 

Removing a new court-fee stamp from a document and substi- 
tuting a used one with figures altered is an offence under s. 477- A of 
the Penal Code, Emperor v. Bibidanatidha Chakravarthi, 47Cal.7K 

There is no provision of law which prevents the use of a stamp 
by a person who has purchased it through another, though only the 
name of the latter has been entered on the stamp by the vendor 
Madras Board’s Proceedings No. 247, 1459 R. Mis. dated 22-10-1919' 

Licensed vendors purchasing stamps from private persons are 
puaishable for abetment of an offence under s. 69 of the Stamp Act. 
Madras Board’s Pro. No. 2366 R. Mis. dated 14-10-1902. 

Bengal amendment.— The following new section has been 
iaaerted, by Act VII of 1935, namely : — 


Buiargtmeni 


34-A. Where any period is fixed or granted by the 
Court for the doing of any act 
prescribed or allowed by this Act, the 
Court may, in its discretion, from Htite 
iff cttlatgc such period^ even though the petiod 
fited or granted may have expired. 
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save under medical prescription, and the Administrator alone 
may import liquor for use for medical, sacramental, and 
industrial ends ; the penalties in these matters were enhanced 
in 1923 at the request of the natives. Land is classed as Crown 
land, vested in the Crown free from native title or any estate in 
fee simple ; European land held from the Crown in fee simple 
and native land, vested in the Crown but held by the natives 
by native title, that is, in accordance with the customs and 
usage of the Samoan race. Hut a title to native land cannot be 
asserted against the Crown save in so far as investigation of 
native title is provided for by regulation or ordinance. English 
law, as it was introduced into New Zealand on its becoming 
a Colony on 14 January 1840, is applied to Samoa, with various 
modifications ; certain Acts are specifically applied, and in 
native cases Samoan laws of succession are to be followed. 
Contracts by Samoans are not to be enforced if held by the 
High Court to be unreasonable, oppressive, or improvident. 

The property of the German Government in Samoa was taken 
over by the New Zealand Government ; this gave it possession 
of a sixth of the land, but involved it in the difScult problem 
of importing or otherwise securing labour to work the coco-nut 
plantations, for which Chinese had been brought in under the 
German regime. The difficulty involved moral considerations ; 
to bring in unmarried Chinese meant risk of illegal imions with 
Samoans — ^these being prohibited by the Act of 1921, while 
women introduced with the Chinese frequently turned out not 
to 'be their legal wives. Some importation, however, was 
necessary, while efforts were being made to secure Polynesian 
labour in lieu.^ New Zealand aids the finances by a grant in aid 
of the additional medical and educational expenditure since Hie 
mandate was exercised, and has given £125,000 — ^£25,000 as 
a donation, and the rest at 6 per cent., for public works.^ 

^ On 81 Deo. 1925, besides 2,498 Enropeans (446 pure) there were 36,688 
Samoans, 155 Solomon Islanders, 890 Chinese working under free labour 
conditions but denied the right to settle. See Pari. Pap., 1926, A. 4. 

s Samoan appreciation was shown on 24 Dec. 1925, when certain sacred and 
historic emblems of the ancient kingship and government of Samoa were at 
the request of the Faipules entrusted to New Zealand. The doctrine of trustee- 
ship was asserted unreservedly by the Govrnnar-Generai on his visit to the 
islands in 1926. 
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COMMENTARY. 

The power to suspend le\’y of court-fee is new. There is also 
provision for the collection of the court-fee, the levy of which is 
suspended. It is provided that it can be collected as a public 
demand. This is only an extension of the procedure followed in collect- 
ing the fee in cases where leave to sue in forma pauperis is granted, 
the difference being that remedy provided is more snmmary than in 
the case of pauper petitions, as in these cases, the court-fee can be 
recovered as a public demand and not only by taJring out execution 
proceedings. The method of collection of court-fee as a public demand 
both in this section and in section 12 is an innovation and the 
acceptance of this principle may have far-reaching consequences. 

36. Nothing in Chapters II and V of this Act 

Saving of fee 
certain ofiicers of 
Courts. 

which any officer of a High Court is 
allowed to receive in addition to a fixed salary. 


applies to the commission payable to 
* the Accountant-General of the High 
Court at Fort William, or to the fees 
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calculated to enforce much of the old German system of 
exploitation of the natives. The Native Administration Pro- 
clamation of 1922 enforces a strict system of passes to restrict 
and regulate the movements of the natives ; it also allows for 
the creation of native reserves and for the supervision of 
natives resident there and on farms ; the masters’ and servants’ 
laws of the Cape are also applied to regulate relations between 
workers and employers. The pass laws are not applied in 
purely native areas such as Ovamboland and the Rehoboth 
district, and exemptions may be granted in approved cases. 
The old rule of the German administration that natives must 
work — ^morally indefensible in any country which imposes no 
obligation on white people and supports them in idleness by 
doles — is enforced by the Vagrancy Proclamation^ though efforts 
are made to secure that the native has some selection of 
employer — often nominal ; natives who possess visible means 
of support may be exempted, but it is to the interest of the 
employers and the administration that they should not be. 
The Municipal Prochmcvtion authorizes mumcipahties, which 
were revived after temporary suppression in 1920, to regulate 
the control of natives on locations. Fortunately, the old reserves 
allotted to the natives by the Germans have been respected, 
and new reserves have been allocated to the extent of 6,177,160 
acres — a miserable amount compared to the enormous areas 
claimed as Government land ; it is hoped thus to produce 
a contented population and to create a source of labour supply, 
in accordance with the efforts made in the Union to establish 
natives on inadequate reserves, so that they may be compelled 
to work for Europeans. The melancholy episode of the Rondel- 
zwarts rising, induced by bad management and unfair treat- 
ment, and repressed with needless brutality, has been noted, as 
well as the impotence of the League to do anything to improve 
the lot of those who are the alleged objects of a ' sacred trust 

Very different has been the treatment of the German settlers. 
General Smuts was firm in their regard on one issue only, the 
necessity of their accepting merger in the Union as their 
ultimate fate, while they meditated distinct existence with an 
ultimate autonomy, and the preservation of their speech and 
institutions, urging with justice that to substitute a quaint 
system like Roman Dutch law for the fine structure of German 

3315.2 H h 
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N , wi't'-'c. 

' 1 
! 

i 

Proper fee. 

1 eiz-Covtd 

When snch amount or \alue 
e-^cceds thirty thousand 
rupees, for everv two thou- 
sand rupees, or part thereof, 
in excess of thirty thousand 
rupees, up to fifty thousand 
rupees. 

Twenty rupees. 


When such amount or value 
^ exceeds fifty thousand rupees, 
for every five thousand rupees, 
or part thereof, in excess of 
fifty thousand rupees. 

Twenty-five rupees 


Provided that the maximum 
fee le\‘iable on a plaint or 
memorandum of appeal shall 
be three thousand rupees. 


COMMENTARY. 


Local amendments. — This Article has been amended in 
Bengal by Act IV of 1922, in Behar and Orissa by Act I of 1922, in 
Bombay by Act II of 1932, in Central Provinces by Act XVI of 1935, 
in Madras by Act V of 1922, in Punjab by Act VII of 1922, and in the 
United Provinces by Act III of 1932. The amendments are all cal- 
culated to raise the scale of fees leviable under the Article. In Madras, 
the original scale is retained for suits of a small cause nature by the 
enactment of a separate Article, ris., Art. 2 of Sch, 1. In Central 
Provinces, the original scale is retained for suits between landlord and 
tenant for arrears of rent, the Article being amended to that end, 
while a separate Article, Art. I- A is enacted providing for a higher 
scale of fee for other suits. For the various amendments, and the 
Tables of rates of ad valorem fees far each province, see Appendix. 

Scope of the Schedules.— Schedules I and II set out the fee 
payable in respect of particular suits or applications. Schedule I sets 
out the cases where ad valorem fee is levied, while Sch. II contains 
the cases where fixed fees are levied. Schedule I must be taken as 
supplementing provi^ons of s. 7 of the Act. In the words of 
Richard, C. J., in In the goods of Mrs, Meik, 40 A. 271 at p. 281 
We are bound to read the Schedules with the Act.*’ 

Is Article 1 a substantive provision ? 

The earlier view.^Tbc view was held that this Article was 
not a substantive provision but was only supplementary to s. 7. The 
idea was that it did not stand by itself but was a mere machinery 
provision for the appUcatirm of s. 7 and other substantive provisions 
jot the Act. The substantive provisions were thought to prescribe 
: psocems fagr which the values of appeals as well as suits were 
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Governor-General, twelve elected in twelve electoral divisions 
byEuropeanmales aged twenty-one and twelve months resident. 
A member must be enrolled as a voter, and must not have been 
convicted of crime for which he has been punished by imprison- 
ment, unless he has received a pardon or five years have elapsed 
since the end of his sentence, nor bean unrehabiUtated insolvent 
or of unsound mind. Seats are vacated by resignation, by failure 
to attend for a session without leave, and by loss of qualification, 
and in the case of a nominated member by revocation of 
nomination with the assent of the Governor-General. The 
Legislature chooses its own chairman, who has only a casting 
vote, but any member of the Executive Committee may address 
it, but not vote. It has a duration of three years, subject to 
dissolution for special cause by the Governor-General, and a 
session must take place once a year. Its powers to make 
ordinances are restricted by the necessity of special permission 
in advance from the Governor-General in any case of legislation 
affecting lands and matters as to natives, including native 
taxation ; mines, minerals, mineral oils, and precious stones ; 
railways and harbours and the staffs employed on them ; the 
public service ; the constitution, jurisdiction, and procedure 
of courts of justice ; postal, telegraph, and telephone services ; 
military organization ; the South African Defence forces ; 
immigration ; customs and excise and currency and banking. 
There are also temporarily reserved for three years the subjects 
of police force ; civil aviation ; education in state-aided 
schools ; land and agricultural banks and Government lands. 
These matters may be transferred by proclamation after three 
years on the request of two-thirds at least of the Assembly. 
BiUs must be assented to, or reserved by, the Administrator ; 
they may be disallowed by the Governor-General, reserved for 
further consideration, but must be assented to within one year 
or become null and void. The official languages are English and 
Dutch, but German may be used in the Assembly. There is 
formed a Territory Revenue Fimd, which can normally only 
be appropriated by law, but on the refusal of the Assembly to 
grant sufficient appropriations or impose taxes necessary for 
carrying on the administration, the Governor-General may 
authorize the expenditure or impose the tax. The High Court 
alone has jurisdiction to consider any question as to the validity 

Hh2 
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class or char»icter therein denned is to be calculated. The category 
of likely causes of action is as far as can be, exhausted, but in order 
to guard against the* possibility of cases arising, for which no provi- 
sion has been made, Sch. I» Art. 1 of the Act is so expressed as to 
include any plaint or memorandum of any kind or description other 
than that contempated by ss. 7 and 8. The words “ not otherwise 
provided for in this Act*' relates back to those two sections.” In 
(1905/ 27 All. 447, Nepal Rai v. Dch Prasad, it was definitely laid 
down that s. 7 was confined to suits and that Art. 1 applied to suits 
and appeals not provided for in the section. The decision was 
followed in Refernce under the Court-Fees Act (1905), 29 Mad. 367, 
where it was laid down that s. 7 applied only to suits and that in 
appeals court-fee was payable under Article 1, Schedule I on the 
value of the subject-matter in dispute in it, and not of the subject- 
matter in dispute in the suit. Indeed, there is no reason why this 
Article alone of Schedule 1 should be considered as a mere mechanical 
provision, while all the rest of the Articles of that Schedule are 
centainly substantive provisions. The Article is now considered by 
all the High Courts as a general provision applicable to matters for 
which provision is not made in the ss. 7 and 8, in Sch. II and else- 
where in the Act. This construction of the Article was confirmed 
by the Legislature in 1908 when by means of s. 155 and Sch. IV of 
the Code of Civil Procedure a substantive provision about tbe charge- 
ability to couit-fees of written statements pleading set-off or counter- 
claim and of memoranda of cross-objections was inserted in it, thereby 
showing that the Article was a charging provision and not merely one 
fixing the amount of court-fees chargeable under some other section. 
The Article provides for all suits and appeals in which ad valorem 
court-fees is payable. 

“Not otherwise provided for.”— The words “ not otherwise 
for ” refer to suits and appeals not specially provided for elsewhere in 
the Act. In 3 AIL 108, Ragchir Singh v. Dharam Kuar, Stuart C. J., 
observed I have little doubt they refer to plaints and memoranda 
of appeals mentioned in Sch. II of the Act.” As stated in Sekharam 
V. Eacharan, 20 M. L. J. 121 ” The court-fee payable on a document 
of any of the kinds specified in the first or second schedule of the 
Court- Fees Act is indicated in one of those schedules. Vide ss. 4 and 
6 of the Court-Fees Act. Article I of Sch. I is a general Article 
indicating the fee payable in respect of a plaint or memorandum of 
appeal not otherwise provided for in the Act, that is, we take it, not falL- 
tng under any other Article of the first or second Schedules, as it is those 
Schedules which indicate the fee.” A suit for cancellation of an 
iiistmnient comes within the re^duary provision in this Article, as 
theta is no specific provision for it in tbe Act, Kalu Ram v. Bcdm Lat, 
54 AD. 812 (F.B.). See also Suraj Ket Prasad v. Chandra^ 1934 
AX^J.9S5*1934 AIL 1071; Akhlaq Ahmed Mt Karam Ilahu 
153-1935 AIL 207. In Madras, however, a specific 
for cn iacel lat i op danse IV-A has been introdneed in s. 7 by 
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§ 5. The British Empire Mandaie for Nauru 

This is the most curious of all the mandates, for it was granted 
simply to His Britannic Majesty, and the meaning of this phrase 
was settled by agreement between the United Kingdom, 
Australia, and New Zealand to be these three Governments, 
the other parts of the Empire disinteresting themselves. The 
aim of the Governments was to obtain control of the phosphate 
deposits then worked by a British company, and for this end it 
was agreed to buy out the company, and to work the phos- 
phates by means of a body of three appointed one by each 
Government, the output to be allotted to the Governments in 
the proportion of their shares in the purchase price, any amount 
not taken by the United Kingdom to be shared proportionately 
between Australia and New Zealand. The British view of the 
situation as explained in 1919 was that it acted as mediator 
between the two Dominions. The agreement was presented for 
approval by the three Parliaments and met with hostile recep- 
tion in the United Kingdom, where the obvious objections were 
taken by a public, not yet disillusioned, that the plan violated 
the principle of the ‘ open door ’ and the maxim of trusteeship. 
Lord Milner proved obstinate, holding that the agreement was 
perfectly valid, though he was compelled to accept the amend- 
ment which confirmed the agreement subject to Article XXII 
of the Covenant of the League. He adopted, however, the 
characteristic and utterly untenable position of declaring that 
the Council had no right to have the terms of the mandate sub- 
mitted, arguing that the powers of the Council arose only if the 
terms of a mandate had not been agreed on by the members of 
the League, by which he asserted the members concerned, not 
the Assembly, were meant. In point of fact this attitude was 
not persisted in, and a mandate was duly issued in the usual 
form by the approval of the Council. The administration was 
entrusted^ for ten years to an Administrator appointed by the 
Australian Government, who took up offtce in June 1921, the 
island having hitherto been under an Imperial officer since 1915. 
He possesses full administrative, legislative, and judicial 
powers, insufficient care having been taken in the Common- 
wealth to secure due subordination to the Governor-General by 
^ Without approval by the League of Nations. 
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Value.- Value must be laken to be the value assigned by the 
plaintitT in his plaint and not as foun.l by the court unless the claim 
has been i-urposciy or through aross necilly^eiice wrongly valued. 

V. 47 All. 53^ T. C. 1055 and ChunnUal v. 

TricinnJii ' 59 I. C. 407. 


Under this Article court-fee is payable on the value of the 
subjert-matter in dispute. The question arises whether this “value** 
denotes the market value or the statutory value mentioned in s, 7. 
" Turning to the Court- Fees Act, we find the governing rule appli- 
cable to appeals is the one in Sch. I Art. 1 of the Act- It says, 
leaving out the unnecessary words, the proper fee payable upon a 
memorandum of appeal not otherwise provided for in this Act, 
presented to any Civil Court except those mentioned in s. 3 with 
which we are not concerned, is to be calculated on the amount or 
value of the subject-matter in dispute. The way in which the fee is 
to be fixed is by taking ‘ the amount or value of the subject-matter 
in dispute *, The question therefore really turns upon the 
interpretation to be put upon the expression ‘ the subject-matter in 
dispute * and * its value *. Turning to s. 7, cl. 5 of the Court Fees 
Act we find that * in suits for the possession of land, houses, and 
gardens the court«fee is to be calculated according to the value of 
the subject-matter *. The same words * the value of the subject- 
matter ’ are used there, and it says ' such value shall be deeemed to 
be * in the various cases referred to as mentioned in clauses (a) to 
(e), In the absence of any guiding rule in the Act itself as to 
computing the value in appeal it is proper to take the * value 
of the subject-matter * in Sch. I, cl. 1 as meaning the same thing as 
' the value of the subject-matter * as set out in various sub-clauses of 
cl. 5, s, 7.*’ Krishnan, J.. Iti rj Seef/toryawwm, 48 Mad. 652«47 
M. L. J. 919-1925 Mad, 323. 

An appeal is to be valued according to its subject-matter, which 
in some cases may coincide with that of the suit and in others not. 
The value of an appeal is not in all cases the value of the suit as 
originally filed but the value of the relief granted by the decree 
which a party wishes to get rid of. In re Porkodi Acki^ 45 Mad. 245 
»41 M, L. J. 587 - 1922 Mad. 211, Where the subject matter of the 
appeal is identical with that of the suit, the appeal should not be 
vateed differently from the suit. 


Value purposes of appeal. — The value must be taken, to 
he that which the plainliff put in ^e plaint. See cases cited under the 
Issegoiiig headi^. In Buiko v. Rabia, 9 Lah. 23 - 107 I , C. 63 it 
was tield that in cases where the plaintiff was given a decree for an 
mmemt which exceeded the value tentatively put by the plaintiff, the 
: 4mee amount alone determined the forum for appeaL Sea also 
r Awwatra v. Hafiiur, 13 I. C 379. The value of an appeal is the 
dseM to the extent to which it is appealed against by the 
it is passed* In Seetayamma^ 48 Mcid 652^83 




PART VI 

THE JUDICIARY 



418 


THE COURT-FEES ACT 


ISCH. 1 


and an appeal was preferred onlj' by some, it was held that the liability 
of the defendants could not be split up and that court- fee was payable 
on the entire value of the decree. Dhanukdhari Prashad Patidey v. 
Raftuidhikari Missir, 12 Pat. 188*142 I.C, 617*1933 Pat. 81. 

(3) Separate Appeals. — Where dififerent defendants against 
whom a joint decree had been passed, filed two different appeals 
though they were entitled to file a joint appeal, it was held that full 
court-fee was payable on each of the appeals- Panna Lai v. Marwar 
Banky 48 I. C. 424 (Punj.) ; see also Umar Khan v. Mahomed Khan^ 
10 Bom. 41. 

(4) Appeal by one of several plaintiffs.— An appeal filed 
by only some of the parties need only to be stamped to the extent 
required by the interests of those parties. Khale Khan v. Khair Din^ 
10 Lah. L. T. 23, 

(5) Exoneration of property.— Where a suit on a hypotheca- 
tion bond is decreed wholly and some of the defendants appeal on the 
ground that their properties are not liable for the mortgage debt, 
court-fee is payable on the amount of the decree not exceeding 
however the market value of the property. Venkappa v. Naras%mha% 
10 Mad. 187 ; Jugal Pershad v. Parhhu Narain^ 37 Cal, 914 ; 
Madho Ray v. Musst Bihi Mahmuwanissa^ 1927 Pat. 46. The value 
of the property is its market value and not its value under s. 7 at tea 
times the revenue. Sarangapani v. Pitchu, 1931 Mad. 71 0i 

Converse Case, 

Where the plaintiff appeals to make the properties exonerated by 
the decree from liability liable for the mortgage court-fee is chargeable 
on the decree amount or the market value of the property whichever is 
lee^ Kestnarappa Ramakrishna Reddy v. Kotiahota Reddy, 30 Mad. 
96 (F. B.) Where the trial court decreed the plaintiff’s claim against 
the person and property of the 1st defendant, and refused to pass 
a decree against the assets of the deceased in the hands of 
defendants 2 to 5 and the plaintiff appealed asking for a decree against 
w;h assets in the bands of defendants 2 to 5, it was held that an ad 
vfdorefH co'uzt-fee ought to be paid on the value of such assets or on 
the amount c l ai m e d by the plaintiff in the appeal, whichever was less. 

Husain v. Farzand Hasan, 54 AIL 608 *138 I. C, 622*1932 
A« Lita J[- 387 ■" 1912 All 406. It was held in this case that the assets 
of deceased in the hands of the defendants , 2 to 5 had a money 

could not apply to a property which 
clewriy had a money value, although it may be. difl&culC to estimate 
snch vshie caorrectly. 

Several defe&da&ts and several items of property. — 

decree is passed declaring theliahilify of the several pro- 
Sofotafely foe varying specific sums and one of the defendants 
. bis pKOpeity from liabiliiy' for the amount for 

Cfetifehiid Ifebfe, the imJme of is that anaKxmt 
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THE TENURE AND NATURE OF JUDICIAL OFFICE 
§ 1. Judicial Tenure 

B efore seF-govemment was accorded, colonial judges were, 
as a rule, adequately protected from capricious control by the 
executive. They might be amoved under Burke’s Aot^ by the 
Governor in Council, but from such amotion an appeal lay to 
the Privy Council. The practice had also grown up of the 
Crown removing on addresses from the Legislature, in imitation 
of British usage, but in this case also the Crown would normally 
consult the Privy Council before acting.® At the introduction 
of responsible government into Canada no further change was 
made save for the placing of the judges’ salaries in the Civil 
List of the Act of 1840, and similar provision was made in 
Nova Scotia, New Brunswick, and Prince Edwaid Island, when 
responsible government was granted. The regulation of 
judicial tenure by Nova Scotia in 1848 (c. 21) authorized 
removal on an address from the LegMature, but subject to an 
appeal to the Privy Council, while Canada also regulated tenure 
by two Acts of 1843 and 1849. The local Acts, however, were 
superseded as regards judges of superior Courts in Canada by 
s. 99 of the British North America Act, 1867, which provides 
that the judges of the superior Courts shall hold office during 
good behaviour, but may be removed by the Governor-General 
on address from the Senate and House of Commons. As regards 
judges of the Supreme Court of Canada itself, their position is 
made the same by Dominion legislation,® which likewise vests 
their appointment in the Governor-General in Council. Further 
Dominion legislation gives judges of County Courts tenure 
during good behaviour, but subject to removal by the Governor- 
General in Council on the ground of misbehaviour, or inability, 
or incapacity to perform the duties of the post by reason of old 
age, ill health, or other cause. In the case of Supreme Court 
1 22 Geo. m, c. 75. 

* Representatives of the Island of Grenada v. Sanderson, 6 Moo. P. C. 38. 
These petitions were fit for reference to the Privy Council under 3 & 4 Will. TV, 
0. 41, 8. 4. s Age limit, 76, fixed in 1927. 
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randura of appeal in a suit to obtain a declaratory decree where 
no consequential relief is claimed. In the present case we have a 
memorandum of appeal in a suit of a totally different nature, namely, 
a suit for sale on a mortgage. If the appellants’ contention were 
accepted. I think it would be always possible for a defendant, against 
w*hom a decree has been passed, to appeal against the decree on 
payment of a fixed court-fee of Rs. 10, by the simple device of asking 
for a mere declaration that the decree is erroneous and not binding 
upon him. Supposing a money decree for Rs. 10,000 is passed against 
a defendant. He might in his appeal ask for a mere declaration that 
the decree is erroneous and that he is not liable to pay anything to the 
decree-holder, and might thus claim to file the appeal on a fixed fee 
of Rs. 10 only. Whatever may be the view of the appellate court 
regarding the form in which the relief sought by the appeal has been 
framed, 1 think it is clear that Art. 1? (m) of Schedule II has no 
direct application, and I see no reason for applying the principle of 
that clause by way of analogy. ... I think the substance of the 
relief sought, and not merely its form, must be considered.” See 
also Moihi Begum v. Har Prasad^ 16 A. L. J. 81. In John v. Suraj 
Bkan^ 54 All. 553, the plaintiff sued a company and certain debenture 
holders for the recovery of a certain amount and for a declaration that 
the amount was recoverable in priority over the debentures. The 
claim for money was decreed against the company and the declaratbn 
sought was granted. The debenture-holders appealed to set aside the 
decision as to the declaration of priority. It was held that court-fee 
was payable ad valorem on the decretal amount or the value of the 
debentures whichever was less. It was observed that the fee payable 
was not Rs. 10 as for declaration under Art. 17 (3), as the appeal did 
not arise from a suit for mere declaration without consequential relief. 

(11) Appeal by mortgagor challenging portion of 
decree in favour of a puisne nibrtgagee.*-ln a suit for sale on a 
mortgage} the mortgagor and the puisne mortgagee were impleaded as 
defendants. The mortgagor denied the puisne mortgage but tbe 
court held that the mortgage was true and enforceable and gave a 
Erection in their decree that the balance of the sale proceeds which 
might remain after paying off the plaintiff’s mortgage should be paid 
to the puisne morigagee and the surplus, if any, should be paid 
fee die morigagor. The mortgagor appealed on a fixed court-fee under 
Art 17 els. (uf) and (vi) contez^ing that he wanted only a declaratidn 
that the mortgage in favonr of the contesting respondents did not exist 
Atid that as it was uncertain what amount wotdd be realised in sale 
and what surpliis would remain for disposal according to the decree 
after paying off the plaintiff's mortgage, the appeal was inctipable of 
vafaiatioii. The court over-ruled ttm contention and held that ad 
ved/oirem court-fee must be paid on the amount of the mortgage. 

Rem V. Chmi Lai, 146 1. C 1003* 1933 Lah. 954. 

w iWt. — la an appeal froin a decirion in m 

money; oouzt^fde paygbie ib a 
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judges, even those serving, over age seventy onfuU pension. The 
same provisions were applied to Queendand in 1859 in the 
letters patent, under Order in Council authorized by Imperial 
Act and confirmed by another Act.^ In Western Australia they 
were enacted in the Imperial Act of 1890 ^ deciding the form of 
constitution. In these cases it may be held that, in view of the 
one definite mode of removal provided and the analogy of the 
United Kingdom, Burke’s Act may be deemed to have no 
application. That Act was passed to secure that holders of 
patent offices should exercise their offices and not stay in 
England, leaving iU-paid deputies to perform their functions, 
and, therefore, the power to amove was given, but subject to 
appeal to the Privy Council, for a patent office was a quasi free- 
hold whence a man might not lightly be dispossessed. It has 
never been judicially decided whether the Act refers only to 
office under the Great Seal of England, as in Montagu v. Lieu- 
temmi-Oov&rnor of Van Diemen^s Land^ or to offices under the 
local Great Seals, as in Willis v. Sir George Oipps,^ but it has been 
ruled, in Ex parte Bobertsonf that it applies only to offices held 
during good behaviour, that is to judges, civil service com- 
missioners, railway commissioners, and other high officers. It 
may be admitted that the mode of removal must be reckoned an 
alternative to that of removal on addresses, but the better 
opinion seems to be that the new method was intended to 
exclude the old. In the case of South Australia, however, where 
a fourth judge was added by Act No. 1368, and the power to 
remove on address from the Houses is merely given by local Act, 
No. 2 of 1855-6 (ss. 30, 31), the right to act under Burke’s Act is 
incontestable. It may be that it is so also in Victoria,® though 
the fact that the Imperial Act gives the power to remove on 
an address to the Governor suggests that this was intended 
definitely to negative the application of the old Act. Further, 
it appears that the Constitution Act of Victoria must not be 
deemed to have removed the older Act, 15 Viet. No. 10, s. 6, 
under which the Governor in Council can suspend a judge ; on 
the ruling of the local law officers and the Imperial law officers 
it was held that this Act must be deemed to be still applicable, 

^ See 31 Viet. No. 38, ss. 4, 16, 17. ^ 53 & 54 Viet. c. 26, ached, ss. 64-6. 

® 6 Moo. P. C. 489. * 5 Moo. P. C. 379. « 11 Moo. P. 0. 288. 

» 18 & 19 Viet. c. 65, sched. ss. 38, 39. 
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(19) Pre-emption suit and appeal fay vendee. — Where 
tilt* vt niit-es api>ellants challenged the right of the pre-emptors to bring 
the suit for pre-emption xind also claimed the balance of the purchase 
monev whicli had not been allowed to them, it was held that the fees 
payable by them is for the amount originally paid by the pre-emptors. 
It was observed that had the appellants not challenged the pre-emptor’s 
right they would have had to pay on the value of the cash balance 
claimed. Harichand v. Attar Singh^ 1931 Lah. 490. 

Where in a pre-emption suit the defendants admitted the nlain- 
tiflf's right and the trial court gave a decree to the plaintiff and fixed 
the market price as claimed by the defendants and the plaintiff 
appealed stating that the real market price w^as a smaller amount and 
paid court-fee only on that, it was held that the court could not dis- 
miss the entire appeal but should hear the same to the extent that 
court-fee had been paid. Amirshah v. Syedshaht 1931 Lah. 237. 
Where a suit for possession of house by pre-emption is decreed on 
payment of Hs. 700, the court fee on memorandum of appeal should 
be paid ad valorem on that amount. Ram Labhya v. Vaid Parkash^ 
1934 Lah. 424. 

^20) Partition suit. -'-If in an appeal in a partition suit the 
appellant claims sums as due from the other party further than what 
was awarded by the lower court, court-fees should be paid ad valorem 
on the amounts claimed. Peshauri Dal v. Jai Kishan Das, 33 P. L. 
R. 12; Sukha Nand v. Mt Shiv Devi, 1935 Lah. 14, 

Where the appellant not only claims sums from the other party 
but also pleads that he should not have been made liable for certain 
other sums, court-fee is payable on the several sums on the ad 
valorem scale, Jai Deyal v. Narain Das, 32 P, L. R. 854. 

(21) Redemption suit, — ^The fee payable is ad valorem on 
the amount by which the decretal amount is sought to be reduced. 
Hira Lai v. Mukhand, 1930 Lah, 601. See also Harihar Bahksh 
Singh V. Ladihman Singh, 11 O.W.N. 559-1934 Oudh 246 (Crpss- 
objections in appeal arising out of redemption suit). 

The court-fee payable on a memorandum of appeal is determined 
only by the value of the subject-matter of the appeal. A suit may 
cfaa^e its nature in appeal and though the original suit may be for 
vedMnption, the appeal might relate only to the mortgage amount. 
In such a case court-fee payable is ad valorem on the sum in 

under this Article. It will be different, however, if the 
suit is dismissed and the plaintiff is the appellant Harlal v, Srircm, 
1931 Lah. 633. See also under s. 7, cl. ix. 

(22) Appeal in auit to contest notice of ejectment.— 
Appeal by the landlord defendant in a suit to contest notice of eject- 
inent and compensation seeking to get rid of the liability to compeosa- 
tiftioi bw ad valorem court-fee on the amount of compensatioii 

Bat H the plaintiff tenant appeals claiming non-ejectment 
Mre cewapewsatioBi be has to pay court-fee in 
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It has been judicially held in a Queensland case^ that 
income tax on a judge’s salary is not contrary to the constitu- 
tion, for that does not mean that a salary is to be exempt from 
normal taxation. Moreover, both New South Wales and Queens- 
land have decided that judges must retire at age seventy, contrary 
to the usual rule which makes the offices ad vitam aut culpam ; 
the Queensland Act of 1921, No. 14, gives no pension, destroying 
judicial independence. Further, it has been definitely laid 
down by the Privy Council ^ that it is possible for Queensland 
to appoint a judge of the Supreme Court with a limited period 
of office, though subject when in that office to the rule of good 
behaviour, however much such appointments may be open to 
objection as diminishing the impartiality and independence of 
the bench.3 The legislation, however, of Queensland is dis- 
tinctly in the direction of diminishing the position of the 
judiciary, as was shown in 1926 when a railway strike forced it 
to declare by legislation a higher minimum wage than that laid 
down by the Arbitration Court established for the express pur- 
pose of reaching decisions on evidence, and not under pressure 
of strike threats, which the Government was too cowardly to 
resist. 

In New Zealand no provision was made as to judicial tenure 
in the Act of 1852, but the civil list (s. 65) provided salaries for 
a Chief Justice and a puisne judge. In 1857 a temporary 
appointment of a puisne judge was made, though there was no 
vacancy, and in 1858 an Act was passed to regulate appointment, 
which was to be by the Governor in the name of the Crown, 
while removal of judges, who were to hold during good behaviour, 
was to be by the Governor on address from both Houses ; 
another Act provided judicial salaries, while s. 6 of the first Act 
provided that the salary of a judge should not be diminished 
while in office.^ These principles were maintained in Act No. 29 

^ Cooper V. Commissioner of Income Tax for Queensland, 4 C. L. R, 1304 ; 
ef. Abbott V. City of 8t John, 40 S. 0. R. 597. 

s McCawUy v. E., [1920] A. C. 691. 

® To prevent this, while the power to appoint is given generally in New 
South Wales Act No. 9 of 1912, both Houses of Parliament must concur in 
adding beyond seven puisne judges. An age limit cannot be made in the 
Commonwealth, but in 1926 pensions were given to encourage retirement ; 
Debates, pp. 2238 ff. Victoria, Tasmania, Western Australia have pensions. 

* The commissions of judges were not to determine on the demise of the 
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Act nn'l the? question is whether this memorandum of appeal is 

* oiiirrwisc provulrd for by this Act,’ that is, as a memorandum of 
appeal a. Minst an order. On the words of these two Articles standing 
alom tliu answer would be that it is an appeal from an order. But 
I do not think it possible to take those words away from their context 
Throughout the Act references are made to the Code of Civil Proce- 
dure and it is quite clear that words are used again and again the 
meaning of which can only be discovered by looking to the Code 
which governs the procedure of the Courts to which the court- fees are 
to apply. Looking at the Code of Civil Procedure, s. 2 (14) defines 
an ‘ order * as the ’ formal expression of any decision of a Civil Court 
w'hich is not a decree,’ and, in my judgment, the word ‘order’ in Art. 11 
of Sch. II of the Court-Fees Act has the same meaning. To 
ascertain whether an order is a decree or not one has to look at s. 2 (2) 
of the Code of Civil Procedure and there one finds “ * decree * means 
the formal expression of an adjudication which, so far as regards the 
court expressing it, conclusively determines the rights of the parties 
with regard to all or any of the matters in controversy in the suit,” 
and it goes on. ‘ It shall be deemed to include the rejection of a 
plaint ’ and certain other matters. Now the words ‘ shall be deemed 
to include ’ are rather difficult words, because 1 think it is right to say 
that if it is necessary for a statute to say they are to be deemed to 
include, it means that, unless the statute had said so, they would not 
be included, and I think the true view of such words is that a 
statute, which is defining for purposes of the statute certain expres- 
sions which have ordinary meanings, as soon as it includes things 
not covered by the ordinary meaning of the words by saying that 
they are to be deemed to include, is setting up a statutory meaning 
oi the words irrespective of their true ordinary meaning : and those 
things which are by statute to be deemed to be decrees are to be 
treated for all purposes to which that statute applies as being decrees. 
For purpo^ of appeal, for instance, or for any other purposes of 
the Code itself, orders rejecting plaints are decrees, and it follows 
that for purposes of the C^e of Civil Procedure they are not orders 
within tibe meaning of s. 2 (14). I think that the Court- Fees Act, 
whidi itself contains no definition of either the word ‘ order ’ or the 
word ’ decree ’ most have meant to follow the definition contained in 
the Code of Civil Procedure, and 1 am strongly confirmed in this 
view by the words of Art. 11 of Sch. II which include in the word 

* order * orders detenxuning questions under ss. 47 and 144 of the Code 
of Civil Proceduxe. These are orders and it is quite unnecessary to 
aay that the words * Memorandum of appeal when the appeal is from 
an order,* are to include these orders if they would be included 
without their being specifically mentioned ; and when one looks to 
find why it is that the Court-Fees Act has gone out of its way to 
Wiry that 'order* in Art 11 of Sch. II shall include two pgrticaliur 

orders, one fin^ the solution very ready to hand by lookibg 
ia tbo CivS Code bemnee tbot 
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having been reserved by the Governor — and as the two Houses 
which passed the addresses were strictly speaking irregularly 
constituted, the electoral Act No. 10 of 1866 not having been 
reserved, they did not recommend removal. In 1866 another 
efiort was made to remove this judge, but the Privy Council 
shared the views of the law officers that it was not a case for 
action by the Grown, and the Governor in Council in 1867 cut 
the knot by moving him under Burke’s Act.^ 

In the case of the Cape * before union the Crown under the 
Charter of Justice could remove, the Governor under the royal 
instructions could suspend, and trader Burke’s Act the Governor 
in Council could amove. In Natal, under Act No. 14: of 1893 
(ss. 43-6), removal was possible by the Crown on address from 
both Houses, while Burke’s Act obviously applied. In the case 
of the Transvaal ® and Orange River Colony * the provisions of 
the Commonwealth Constitution were rigidly followed, but 
of course letters patent could not bar Burke’s Act. The Union 
Act ® vests the appointment in the Governor-General in Council, 
provides that their salaries shall not be diminished while in 
office, and allows removal only on address from the Houses of 
Parliament on the ground of naisbehaviour or incapacity, the 
term ‘ proved ’ being ignored as unnecessary and confusing, and 
possibly permitting the intervention of the Courts on the score 
that nothing had been proved. But the letters patent (s. 38) 
for Southern Rhodesia maintain the Commonwealth form, with 
‘ proved ’ inserted, while those for Malta (s. 66) foUow the same 
model. It should be added that the fact that provision is made 
in the civil list for judicial salaries is no bar to adding new 
judges without altering the civil list. 

In Northern Ireland the judges hold office by the usual British 
tenure, subject to removal on addresses from the Houses of 
Parliament. It must, of course, be remembered that the 
British rule does not preclude the legal * right to remove by 
scire facias, or on an information at the suit of the Attorney- 
General, though the probability of cause arising for recourse to 

1 South Australia Pari. Pap., 1867, Nos. 22, 23, 41. 

» Gonsd. 8tat., 1652-1895, i. 95 ; Act No. 36 of 1896. 

* Letters Patent, 6 Dec. 1906, s. xlviii. 

* Letters Patent, 5 June 1907, s. L « 9 Ed-w. VII, o. 9, ss. 100, 101. 

* Todd, Pari. Gov. in England, iL 867 ff. 
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without expressing its reasons. There is authority apparently 
a^inst this view in the case of Surendra Narain Sinha v. Hafijur 
Rahamau, 3D L C. 37S. In that case the point argued before 
me was not raised, the decision as to it was not necessary for the 
decision of the case and no reasons were given for the decision ; and 
I venture to disagree with that part of that decision. Other authori- 
ties there are none, though there have been cases in which it would 
appear that fees have been paid not on the scale which 1 am now 
holding is applicable but on some higher scale, but 1 can find no 
case where the point has been taken and argued and decided. 

If the subject-matter in dispute were not the difference in the 
two fees, then I think it would be a subject-matter which is 
incapable of valuation. The question is whether this case has to be 
beard or not and I confess that 1 have had very considerable doubt 
whether it is not more correct to say that the real subject-matter is 
whether the case is to be heard or not and not what fee is to be 
paid : but, on the whole, I think where there is a definite amount 
of stamp in dispute and the question to be determined is whether 
that amount was properly demanded and was payable one can value 
the subject-matter in dispute and I have come to the conclusion that 
as between the application of Art. 1 of Sch. I and Art 17 of Sch. II, 

1 must hold in this case that Art. 1 of Sch. I applies.” 

Allahabad.*— ‘The same is the view of the Allahabad High 
Court. Durga Prasad v. Raghubir Dial, (1882) 2 A. W. N. 244. 

Calcutta. — When the plaint was rejected for insufficiency of 
court-fees and the plainti6F preferred an appeal valuing it in the 
same way as the plaint, it was held that the appellate court was 
bound to go into the question of the true value of the properties and 
that without coming to a finding on this question it could not hold 
that the appeal was insufficiently stamped. Amartalal Kumar v. 
Stair Kumar, 1927 Cal. 427. 

Bombay. — Where a plaint is rejected for insufficiency of court- 
fees and the plaintiff files an appeal disputing the correctness of the 
flonoont demanded by the Lower Court, the Taxing Officer was of 
opinion that the fee payable on the memo of appeal was only that 
paid on the plaint and gave very cogent reasons therefor in his 
itfeteice to the Chief Justice on the point 

**An appeal has been filed against the order, and the main 
oDUtentioii oi the appelant is that the view taken by the Subor* 
diiMlie Judge as regards the valuation of the claim and the appli- 
cability of die aectioQS of the Court-Fees Act as laid down by him is 
qot u na ous . This being so, a ta xing officer would be exceeding his 
po w e r were he to take upon hims^ to decide the very question on 
^pilidl the A.ppel)atit by the tuecnorandum of his appeal seeks for a 
of the Court affer aigument on both sides. He 1$ 
Ite powers of 'the cowtt' and * would be in ■ reality^* 



CHAP. I] THE TENURE OF JUDICIAL OFFICE 1075 

The Free State has made an important step in judicial 
organization in the direction of decentralization hy the creation 
of eight Circuit Courts with a wide civil and criminal jurisdic- 
tion, appeals lying to the High Court in civil causes, and to the 
Court of Criminal Appeal in criminal matters. The result of 
this is to diminish the importance and quantity of the work 
which is brought before the High Court of sis judges at Dublin, 
whose members also man the Central Criminal Court for 
specially serious offences. The final Court of Appeal is the 
Supreme Court of three judges. This may be compared with 
the Queensland decision in 1921 (No. 15) to abolish the District 
Courts and to substitute for them sittings of the Supreme 
Court consisting of one judge in the districts, the existing judges 
of the District Courts being transformed into Supreme Court 
judges. 

Elsewhere the rule has been rather to assimilate practice to 
that of the Supreme Court in England. Thus in New Brunswick 
in 1913 (c. 23) the Court was reorganized as a Court of Appeal, 
of King’s Bench, and of Chancery; Saskatchewan in 1915 
(oc. 9, 10) set up a Court of Appeal and a Court of Ejhg’s Bench. 
In 1919 an Act was passed in Quebec, which was repealed, but 
in large measure re-enacted in 1920, producing an improvement 
iu organization by abolishing the Court of Review, which for- 
merly presented an alternative to going to the Court of Appeal, 
so that there were left the Court of Appeal, and the Superior 
Court, the latter concentrated practically at Montreal and 
Quebec. The changes in Ontario in 1909 and in 1923 (o. 23) in 
effect merely establish a High Court Division and an Appellate 
Division, the latter sitting in two Divisions, each under a Chief 
Justice. In 1924, however, by c. 30, a change was proposed, it 
being desired to reconstitute the Court with one Appellafe 
Division, and to authorize the Lieutenant-Governor in Council 
to assign judges to the Appellate Division, appointing one Chief 
Justice of Ontario, and to appoint another to be Chief Justice 
of the High Court. This was a barefaced attempt to encroach 
on the power of appointment vested in the Dominion Govern- 
ment and was ruled to be vMra vires by the Privy Cotmcil, 
though the right of the province to deal with the organization 
of the Court in general was not disputed.^ 

1 A.-Q. for Ontario v. A.-G. for Canada, [1026] A. 0. 760 ; 66 0. L. E. 1, 
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be stamped ad valorem under Article 1 of the first schedule to the 
Court'Fees Act, 1870, as an appeal from a decree. Siva Ram v. 
Nand Ram, 44 All. 407 ; Brij Lai v, Damodar Das, 45 AIL 
553 and Balmahutul v. Basanta Kumar i Dasi, 3 Pat. 371 were referred 
to. See also Guru Muhammad v. Sahz AH Khan, 1930 Lab. 24. But 
in UgH Singh v. Harbajan Singh, 1927 Lah. 635, it was held that an 
appeal from an order under s. 144, C.P.C. does not according to the 
practice of the Lahore High Court require ad valorem fee but a court 
fee stamp of Rs. 4 is sufficient. In Gubba v. Kanchliedilal, 1922 Nag. 
62 the decree-holder had obtained possession under the final decree for 
foreclosure, which was set aside in appeal. The application of the 
judgment-debtor for compensation under s. 144, C.P.C., was dismissed 
and he appealed against the order. It was held that the question of 
compensation related to the execution, discharge, or satisfaction of the 
decree in appeal and being thus an order coming within s. 47 of the 
Code the court -fee of 8 as. paid on the memorandum of appeal to the 
District Judge was sufficient. In Madras, Art. 11 of Sch. II specifi- 
cally provides for appeals against such orders. 

Award— Appeal against decree in terms thereof.^Ia 

Gowri Shankar v« Ananda Ram, 1926 Lah. 403, it was held by Broad- 
way, J., that where a decree is passed in terms of an award on a refer- 
ence under the C. P. C. the court-fee for an appeal from such decree is 
ad valorem under Sch* h Art. 1. "It vras argued that inasmuch as 
the order filing the award was appealable under s. 104 if), C. P. C. 
such an appeal would be with a court-fee of Re. 1. As a matter of fact 
theare are authorities which lay down that although an appeal under 
s. 104 00 is competent notwithstanding the fact that an award thm^h 
filed has been the basis of a decree in its terms, nevertheless the court 
fee payable on such an appeal would be ad valorem. See Dharan 
Das V. Ajuadhaya Prosad, 70 P. R. 1881 and Hart Mohan v. Kali 
Prasad, 33 Cal. 11,” 

Mesne Ph>fits. 

Order 20, Rule 12, C. P. C.— When a preliminary decree is 
passed declaring the right to mesne profits subsequent to suit and 
ordering an inquiry as to the amount of the mesne profits, and an order 
is afterwards ma^ determining the amount of profits the order is a 
final decree and not a proceeding in execution and an appeal against 
that order req^oires ad valorem court-fee on the amount of mesne profits 
in (Uspata hi appeal. Balaram Naidu v. Sangan Naidu, 45 Mad. 280. 

A memorandum of appeal from an order dismissing an application 
to amertainmeiit of mesne profits must be stamped ad valorem on the 
aanonmt daimed. Harain Prasad t. Sheo Kameswar Prasad Singh, 
101 . 

An ai^peal from an order determining the amount of mesne profits 
an application for ascertainment of them requires ad 
qitolfa t M on the amotmt fay which the amount awarded , 



CHAP. I] THE TENITRB OP JUDICIAL OPFIOE 1077 

intervention of the Law Courts, and in England also there has 
been a distinct tendency of late in the same sense. 

In England a controversy of no great value has raged as to 
the power of the Crown to hold Executive inquiries, and there 
is legal opinion in the case of the Oxford University Com- 
mission to the effect that it is improper for the Crown to 
investigate by executive forms charges of naisconduct against 
a corporation, seeing that it is possible to proceed judicially by 
information in the Court of King’s Bench.^ These views are 
clearly valueless for the case of England, and such restriction 
on Executive inquiries as may exist rises simply from the 
inability of the Crown without legislation to compel witnesses 
to give evidence or to take an oath. But it has been contended 
successfully in New Zealand ® that it is an illegal invasion of the 
judicial power for the Crown to inquire by whom an offence has 
been committed or whether any penalty or forfeiture has been 
incurred, it being hdd that such an inquiry is within the 
misohidf provided against by the Act 42 Edward III, c. 3, and 
the Act for the abolition of the Star Chamber (16 Car. I, c. 10), 
which may be held to be in force as part of the English law 
introduced into the Dominion. It is clear that this decision is 
wrong, and it conflicts with a decision of much higher authority, 
the High Court of the Commonwealth in CUnigh v. Leahy, ^ on 
appeal from the Supreme Court of New South Wales. In that 
State, as in the rest of Australia, a general power * exists by 
statute enjoining witnesses to answer on oath questions put by 
Royal Commissions, and a witness was prosecuted for refusal 
to answer questions, the inquiry being one regarding the 
operation of a certain industrial union, whether it was an evasion 
of two Acts of Parliament, and whether it hampered the 
Industrial Arbitration Court in its dealing with the pastoral 
industry. It was contended that the matter f^ within the 
sphere of the Arbitration Court, and that the Executive could 
not properly employ its powers to deal with it, and this conten- 
tion succeeded in the Supreme Court ® but was rejected by the 

^ Harrison Moore, Columbia LawBeview, ziu. 500 Q. ; Pari. Pap.^ 1852, zxvi. 
331 ff 341 . ® Cock V. Attoruey^General and another ( 1909), 28 N. Z. L. B. 406, 

» (1904) 2 C. L. R. 139 ; cf. Cox v. Coleridge, 1 B. & C. 37. 

* No. 23 of 1901. See, e.g.. Commonwealth AotsNo. 12of 1902 ; No, 4 of 1912, 

« (1904)4S.R. (N,S. W.)401. 
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In regard to the amount of the court-fee payable it cannot be said 
to be a case in which the value of ihe appeal cannot be ascertained. 
The appellant hopes, if he sur.ceedE in this appeal, to obtain a large 
sum which he has stated in his plaint. The court-fee payable is, 
thert fore, in ir.y opinion an ad vaiorem fee,*’ The practice of allowing 
plaintiffs to include in a suit for recovery of land a claim for mesne 
profits without paying any court-fee on the amount claimed as mesne 
profits was condemned as wrong, their Lordships observing (p. 70) : 
** A suit for mesne profits is a suit tor money demanded as damages or 
compensation, and in that sense it is to be assessed with an ad valorem 
fee even if it be regarded as a suit for an account. The Court- Fees 
Act, section 7 (iv), in its last clause is peremptory that any such suit 
shall be approximately valued. The same provision has now been 
introduced into the Civil Procedure Code. The old practice of 
allowing plaintiffs to include in a suit for land a suit for mon^ as 
mesne profits without paying any court fee upon the mesne profits was 
undoubtedly wrong, and in my view a circular should be issued to the 
lower courts drawing attention to this error in practice.” 

In Collector of Etiawah v. Bhidrahaii^ 1931 AIL 538, the suit was 
for recovery of possession of land and mesne profits estimated at 
Rs. 15,106-12-7. Possession was decreed. As regards the mesne 
profits, the order was : The amount of mesne profits will be settled 
in the execution department,” The plaintiff then made an application 
for a final decree under 0. 20 r. 12 (2) C. P. C., but it was disallowed 
on the ground that the judgment did not direct payment of any mesne 
profits to him. He appealed against this order. It was held that 
the order appealed from was an order made in the suit itself and 
not in execution proceedings and w*as a decree and that ad valorem 
court-fee was payable in the appeal on the abovesaid amount claimed 
by plaintiff and negatived by the order of the lower court. 

Appeal against preliminary decree directing ascertain- 
ment of mesne profits.— Where a defendant appeals from a 
decree for recovery of possession and antecedent mesne profits, the 
latter being directed to be ascertained in execution, the memorandum 
of appeal should bear court-fee stamps also upon the amount of mesne 
profits as estimated in the plaint, Butiwan Lai v« Daya Sankar 
litsser, 13 C. W. N. 815 ; Manik Chand Ram v. Bibt Najiban, 
49 L C. 962 (Pat) See also the recent decision in Deonandan 
Hssro V. Oang/a Prasad^ 8 Pat 906. In that suit, the claims for 
poasessiOQ and antecedent mesne profits were valued respectively at 
Rs. 900 and Rs. 1,184-3-6, in all Rs. 2,084-3-6. The suit was decreed, 
die mesne profits being directed to be determined in a separate 
proceeding. Defendant prefarred an appeal to the District Ju^e 
agahwt the whole decree but valued his appeal only at Rs. 900, and 

e .a portion of the court-fee due on Rs. 900. On the 19th Sepeqi- 
I9E7 (which was the last day of limitation), the deficit court-fee 
900 was fMcld. but the valuatbn was not even then made to 
Ipr s wa ' profits^ On that 43ay the D^trict Ja^e direatiecl 
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DOMINION JURISDICTION UNDER IMPERIAL ACTS 
§ 1. Admiralty Jurisdiction 

T he Admiralty Offences (Colonial) Act, 1849,^ confers on 
Colonial Courts the power to deal with any persons who are 
within the Colony, or are brought there for trial, in respect of 
treason, piracy, felony, robbery, murder, conspiracy, or other 
offence committed within the Admiralty jurisdiction in the 
same manner as if the crime had been committed in the waters 
of the Colony. The sentence by s. 2 is to be that appropriate 
under English law, but that was altered by an Act of 1874 ^ to 
substitute the local penalty for such an Act, or the appropriate 
English penalty. The Act also declares cases where a person 
dies at sea from injury on land or vice versa to be within colonial 
jurisdiction. It has been held that Admiralty jurisdiction 
applies to British ships in foreign territorial waters, even indeed 
on navigable rivers far inland, and in respect of foreigners on 
such ships whether on the high seas or on navigable rivers.® 
But Admiralty jurisdiction was ruled in B. v, Keyn * not to 
apply to foreigners on foreign ships in respect of offences com- 
mitted in English territorial waters, and the defect was removed 
by the Territorial Waters Jurisdiction Act, 1878,® which allows 
such an offence to be treated as committed within the juris- 
diction of the Admiralty. In the case of any prosecution in 
a Colony the consent of the Governor is requisite, but it seems 
clear that, apart from this statute, the power to apply the 
criminal law of a Colony within its territorial waters esdsts as 
a matter of right, and foreign fishing vessels are regularly pro- 
ceeded against in Colonies without any regard to the terms of 

1 12 & 13 Viet. c. 96; 28 Hen. Vm, o. 15 ; 11 Will. HI, o. 7 ; 46Geo.m, 
c. 54 ; 9 Qeo. IV, o. 83 ; 7 & 8 Viet. c. 2. 

® 37 & 38 Viet. e. 27, s. 3, passed in oonsequenoe of Beg. v. Memtt, L. H. 
6 P.0.283. 

* Beg. V. Anderson (1868), 10 App. Oas. 69 ; Beg. v. Carr (1882), 10 Q. B. D. 
76. See 4 & 5 WilL IV, e. 36, a. 22. Of. Beg. t. Armstrong, 13 Cox, C. C. 185. 

* (1876) 2 Ex. D. 63 ; iTAe Franconia (1877), 2 P. D. 163. 

» 41 & 42 Viet. c. 73. Of. Keith, J. 0. L. viiL 290 f. 
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three years’ mesne profits are award able, but this decision ^ 
nnt riried into the decree. Their Lordships observed thus;-- 
°In his judgment the learned Subordinate Judge has found 
that the claim to mesne profits prior to three years before suit is 
harred although he does not in express terms award mesne profits 
Ss period. He adds that the rate will be determined at the stagey 
the final decree. The preliminary decree embodies this latter directioii 
but makes no reference to the term of three years. There 
accordingly no sum certain fixed in this respect upon which the court, 
fee can be paid by the appellant. The alternatives seem to be eifiiep 
than he should pay no fee at all or, as was held, we think obiter, « 

52 Madras Law Journal 128, that he should pay it on the vaLuatjot' 
given in the plaint With much respect to the learned Judges ^ 
^pressed that view, we can find no sufficient justification % 
adopting this latter course. The decree, which we must follow s 
preference to the judgment, contains no more than a direction for tii 
determination of the mesne profits and accordingly it is difficult 
atmly the terms of Sch. I of the Court-Fees Act, where it is said 
fee fee is to be payable on the amount or value of the subject-mate; 
in dispute. The appellant asks us to adopt the position that in®’ 
case of all decrees for possession and mesne profits it is only neoe^ 
saiy to appeal against that part of the decree which awards pos^ 
sion because if it be set aside the award of mesne profits nm 
nec^sarily go with it. We need not go so far as to discuss % 
tenability of this view. Where however a preliminary decree 
makes provision for the subsequent determination of the mem 
profits we think that the apt occasion for requiring a defendant s 
pay a court-fee in this respect would be if and when the profits ba^ 
been determined by a final decree. To require him to pay noy.i 
court-fee upon the profits as estimated in the plaint, where there, i 
as yet no question as to their amount but only as to the right tjSi 
plainUff to receive them, appears not only difficult to justify ,iii 
principle but also to lead to the difficulty that if the defend^ 
subsequently has to appeal against the amount of mesne 
awarded by the final decree, he would pay court-fee twice over, to 
do not think therefore that at the present stage the fee pay^' 
^ould comprise this item ” Kandunni Nair v. Ittunni Rama 

53 540. It is submitted that the decision requires re-consideratiQB^ 
directly opposed as it is to the decisions of other cosi^ 

mentioQj^ above on the identical point, and conflicting also as it doj^ 
witib Madras decisions by Division and Full Benches in 
appeals from suits for accounts. One of the reasons given iri 
decisioQ for the conclusion that no court fee is payable is that 
rite amount of profits has not yet been ascertained, to require m 
opiMsllaRt to pay court-fee on them is difficult to justify on priucyi}^ 
riko principle exists equally in appeals from preliminary 
lor accounts. A Full Bench of the Madras High Court 

that such an appeal from a preliminary jWw 
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conferred which is not given to a Colonial Court of Admiralty 
by s. 2. That section confers on any Court declared by a Legis- 
lature to be a Colonial Court of Admiralty, and on any colonial 
Comrt with unlimited civil jurisdiction in a Colony in which no 
declaration has been made, the fuU authority of the Admiralty 
Division of the High Court ; such a Court must, like that Court, 
pay due regard to international law and the comity of nations. 
References to Vice-Admiralty Courts in Imperial or Colonial 
Acts are to read as references to Colonial Courts of Admiralty. 
The powers, however, of Colonial Courts of Admiralty under 
the Naval Prize Act, 1864, and the Slave Trade Act, 1873, are to 
be those only ascribed to Vice-Admiralty Courts by these Acts,^ 
and the Courts are to exercise no power as to naval prize unless 
specially conferred, for which provision is made in the Prize 
Courts Act, 1894.2 As regards powers over the Royal Navy these 
are to be such as may be conferred by Order in Council, and no 
offence punishable in England on indictment may be tried 
imder the powers of the Act. Any colonial law regulating 
Admiralty jurisdiction imder the Act must, if not previously 
approved by the Crown through a Secretary of State, be re- 
served, or contain a suspending clause. In every case an appeal 
lies of right to the Crown in Council from Admiralty cases,® but 
in the event of the decision being one of a subordinate Court, 
only after the local appeal, if any. Rides of Court require the 
approval of the Crown in Council, but in approving the Crown 
may declare certain rules to be such as may in future be varied 
without further consent, and rules must not deal with slave 
trade matters. Power is given to the Crown by commission 
under the Great Seal to authorize the Admiralty to establish 
Vice-Admiralty Courts in any Eiitish possession with such part 
of the jurisdiction conferred by the Act as may be desired, and, 
while such jurisdiction is transferred, the power of any Colonial 
Court of Admiralty is pro tanto suspended. But in a Colony 
with a representative Legislature or India such Vice-Admiralty 
Courts can exercise only jurisdiction in prize, as to the navy, as 
to slave trade matters, the Foreign EnUstment Ad, 1870, the 
Pacific Islanders Protection Acts, 1872 and 1876, and questions 

1 See, e. g., under 6 Qeo. IV, c. 113, Barton v. Beg., 2 Moo. P. 0. 19. 

* a.5 & 0 Geo. V, 0 . 67 ; 6 Qeo. V, e. 2. 

* SieMieu and Ontario Navigaiion Co. v. 8B. ‘ Cape Breton ’, [1907] A. 0. 1 12. 
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n preliminary decree for accounts and paid court-fees on the value 
as hxed by plaintiff in his plaint, files along with or pending 
lhat, an apr-eai to the same court against the final decree 
ascertaining the amount due according to the preliminary decree, he 
may get credit in the appeal attacking that amount for the court-fee 
already paid on the appeal against the preliminary decree. Their 
Lordships observed as follows: — “The decisions on the point are 
based on the principle that in a suit for accounts, the preliminary and 
final decrees are only stages of the same proceeding and though for the 
purpose of appealing two successive stages are now provided by 
Section 97 of the Civil Procedure Code, the suit or appeal is not fully 
decided till both stages are completed and therefore the plaintiff or 
appellant who has already paid the fee provided by the Court- Fees 
Act cannot be called upon to pay additional fees at the second stage. 
There are grounds for accepting this view within limits but we may 
at once point out that we must not be understood as approving its 
unlimited aoplication. 

“ To the extent that when the same party, who has filed an 
appeal against a preliminary decree for accounts and paid court 
fees on the value as fixed by the plaintiff in the plaint, files along 
with or pending that appeal an appeal to the same court against 
the final decree ascertaining the amount due according to the 
preliminary decree he may get credit in the appeal attacking that 
amount for the court-fee already paid on the appeal against the 
preliminary decree, we are prepared to follow and act upon the 
Calcutta, Patna and Lahore decisions referred to. 

“ But there are difficulties in extending the doctrine to cases 
where the appeal against the final decree is filed after the decision 
in the appeal on the prdiminary decree. If a plaintiff’s suit for 
accounts is dismissed on the ground that the defendant is not account- 
able and he appeals and gets a preliminary decree in his favour in 
appeal, and then in the first court a final decree is passed from 
also he appeals disputing the amount decreed, there seems to be 
little justification, for the argument, that he need not pay the fee on 
the amount disputed in appeal. Similarly in the case of a defendant 
who has appealed from a preliminary decree, if the appeal is dismissed, 
and then a final decree is passed from which also he appeals disputing 
die amount, there seems as little justification for saying that he need 
not pay the fee on the amount disputed in appeal. In both cases 
there is m ground for saying that the earlier appeal contemplated 
exmsideratioa of a final decree which had not and which might never 
come into existence. In those cases the fee in appeal would be governed 
by art (1) ol the first schedule.” See sXsoKantichandra Tarafdar v. 
RadkaRdmanSikdar, 57 Cal. 463- 33 C. W. N. 743 *1929 Cal. 815. 

The plaintiff valued the relipf for recovery of land at Rs. 1,020 
a»4 ol the mesae prolite antecedent to the suit at Rs. 4-199-8-0. The 
ownt made a docree in favour of the i^intiff, which entitled 
flm xtmorar posBosskm ol the lai;wT ^4 also to realise naasna 
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In the Commonwealth, New South Wales and Victoria came 
under the Act of 1890 only by Orders in Council of 4 May 1911, 
these colonies having objected to the application to them of the 
Act of 1890 for no very intelligible reason. The establishment 
of the Commonwealth did not result in the creation of the High 
Court as a Colonial Court of Admiralty under the Act of 1890, 
though under s. 76 (iii) of the Constitution Admiralty juris- 
diction may be conferred upon it. From the State Courts in 
their Admiralty jurisdiction appeals lie to the High Court or to 
the Privy Coimcil as of right, and there seems no doubt that 
such appeals would lie of right from Admiralty jurisdiction 
conferred under the Constitution, as the Act of 1890 would still 
apply. This was made clear in s. 106 of the Act of 1909 creating 
the Union of South Africa. 

Section 8 of the Act of 1890 provided that nothing should affect 
the destination of droits of Admiralty, or droits of or for- 
feitures to the Crown, though these might be surrendered by 
the Crown by Order in Council, the intention being to make the 
surrender conditional on acceptance of colonial responsibility 
for any damages payable in respect of failure to observe 
neutrality, the Imperial Government having paid the damages 
caused by the negligence of the Victorian Government as to the 
Shemndoah in 1865.^ No arrangements were arrived at, and 
now the obligation to observe neutrality would be borne by the 
Dominion concerned, just as it has always been responsible for 
damage done on land to foreigners, as in the case of the riots at 
Fortune Bay in Newfoundland in 1878 ^ and the Vancouver riots 
of 1907.® In point of fact it appears fairly certaia from the 
Imperial Acts granting Constitutions to New South Wales, 
Victoria, Western Australia, and approving the Constitution of 
Queensland * that the Crown had already surrendered its droits, 
and the South Australian® and Tasmanian® Constitutions aimed 
at the same result, though technically as local Acts they could 
hardly have this effect. The droits were not included in the Act 

^ Morris, Memoir of Oeorge Siginbotham, pp. 83-93. Jamaica, a Crown 
Colony, bad to pay half the cost of the iltegal detention of the Florence ; Pari. 
Pag)., C. 3453, 3523. 

® Pari. Pap., C. 2184, 2717, 2757, 3069, 3762, 

® Canadian Annual Bemeio, 1907, p. 391. 

* 18&19Viot.co.64, 65 ; 24 & 26 Viet. o. 44 ; 63 & 64 Viot. c. ?6. 

» No. 2 of 1866-6, • 18 Viet. No. 17. 
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the order would be a decree and appealable as such. Shankar v. 
Gangatatn^ 5Z Bom. 360^1928 Bom. 236* 

Partnership Suits. 

Order 21» Rule SO, C. P. C. — An order made under O. 21 > 
r. 50 (3), determining the liability of any person as being a partner in 
a firm for a decxee passed against the firm is a decree and an appeal 
against it requires ad valorem court-fee the matter being governed 
by Sch. I, Art 1 and not by Sch. 11, Art. 11. VtdlidppaChetiy v. 
Rangaswamy Naiok^, 35 I. C. 429; Bhutnath Ja v. Barimira 
31. Bhaftachariee, 60 CaL 530**^ 1933 CaL 546 ~37 C. W. N. 227; 
Jugfd Kishore Gulab Singh v. Dina Nath Sri Ram, 1930 Lah. 825 ■ 
35 P. L. R. 565 - 1934 Lah. 958. 

Mortgage Suita. 

Order absolute for sale. Order 34, Rule 5.— (S. 89, 
Transfer of Property Act). 

An order absolute for sale made on an application under 0. 34, 
r. 5, C. P. C. is a decree and an appeal from it requires to be stamped 
ad valorem. Bajirangi Lai v. Mahabir Kunimr, 35 All. 476 ; Janki- 
bni Ramdayal v. Chinna Sadashiv, 11 Bom. L. R, 822-51 1.C. 579 ; 
Be<dter StngA v. Becharam Sahu, 10 Cal L. J. 91. An order dismiss-’ 
ing an application under 0. 34, r. 5 as barred by limitation is a decree 
ai^ an appeal from it requires ad valorem court-fees. Cham Chandra ' 
Hitter V. Bhairath Prasad, 12 C. W. N. 1028. An ordm: dismissing 
an ai^lication for a final decree in a suit for a sale on a mortgage, is 
not an order under a 47 C, P. C., but a decree in the suit and is 
appealable as a decree under s. 96, C. P. C. Subbalokshmi Ammal v. 
Ramam^am Chetty, Curgenven, J., 42 Mad. 52. An order refusing to 
pass a final decree under' O. 34, r. 5 on the ground that the prelimi- 
nary decree has been appealed against is not a decree and is not 
appealable. Appeal 425 of 1927 (Madras, nnreported). A mortgagee 
asked for a final mortgage decree for sale of the mor^^ed properties 
to recover the balance of the morig^e money whereupon the mort- 
gagor filed an objection to that application on the alleged agreement 
to extend the time for payment of the balance of the money. The 
trial court held that it could not recognise the adjustment be^se no 
applicaiiOD to have it recorded had bem made within the time limited 
Iv law, and gave the mortgagee a final decree for sale of the mort- 
gaged properties. Thtf mortgagor claimed to be entitled to appeal as 
if k weiean endw in eKocution. It was held that it was not an order 
in (Bacutkm but was a judgment in the mortgage sdt and if the 
mortgagor desked toajppeal, he must appeal against the .final decree 
for sale of the mortgaged property and must stamp his appeal ad valo- 
rem. Akmed Rdkamam and o&urs v, A. L. A. R. Chetfyar Firm 6 
‘Bmig. 885—1928 Rang. 194. An af^wal against a final decree on 
:ttto |iaairttihattlnacrt^^ or ^ould not have been allowed 
ll^ than is not an aaEoeptkm to, the general rale that anappeal 
9ilS^''«M;;4aemiaqiiirtoanmiu^^ There is .no^ 
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offence on any British ship an 3 rw^here, or on any foreign ship 
to which he does not belong, and any alien committing any 
offence on any British ship on the high seas only. Section 687 
gives Admiralty jurisdiction in the case of any master, seaman, or 
apprentice, in respect of any offence committed ashore or afloat, 
against property or person, if he is a member or has within 
three months before been a member of the crew of a British ship. 
Section 478 ^ again allows the Legislature of any possession to 
provide for inquiries into shipwrecks and casualties and accusa- 
tions of misconduct by masters, mates, and engineers, in the 
case of the matters involved happening off or near the coast of 
the possession, or to British vessels en route to the possession, 
or happening anywhere to a vessel registered therein, or where 
members of the crew or the offending person are found within 
the possession. An inquiry must not be held if one has already 
taken place in a competent Court, or the certificate of a master, 
mate, or engineer has been cancelled or otherwise dealt with by 
a Naval Court. No inquiry may be begun if one has been 
started in England. The Court has the power to cancel or 
suspend a certificate, but the Board of Trade may order a 
rehearing, and an appeal lies to the High Court.^ No appeal, 
however, lies in the case of a vessel registered in the possession 
where the inquiry takes place, nor unless the certificate affected 
was granted in the United Kingdom or in some other British 
possession. It is, however, provided m s. 474 of the Act that 
the Board of Trade may return, if it thinks fit to reduce the 
period for which it has been suspended, any certificate dealt 
with in any Court, a provision which caused much annoyance 
in the Commonwealth, and led to proposals for its curtailment 
in the Navigation BiU.® 

Further powers are conferred on colonial Courts by a number 
of Acts, such as the Slave Trade Acts, the Pacific Islanders Pro- 
tection Acts, 1872 and 1875, the Foreign Enlistment Act, 1870, 
the Fugitive Offenders Act, 1881, as regards crimes committed 

1 Tormerly 17 & 18 Viet. c. 104, s. 242 ; 25 & 26 Viet. o. 63, s. 23 ; 45 & 46 
Viet. c. 76 (passed to undo the result of In re Victoria Steam Navigation Board, 
7 V.L. R. 248). 

8 Cf, The Chilstmu [1920] P. 400, where it was ruled that a decision of a local 
Court of Inquiry could be overruled, despite the Canadian Act, 7 & 8 Edw. VII, 
c. 65, s. 37. See 8, R, <£• 0. 1923, No. 752, s. 19. 

8 Keith, Imperial Unity and the Dominions, p. 228. 
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it must, if at all, be appealable only as an order. But it is not one of 
the appealable orders mentioned in O. 43* The result contemplated 
by His Lordship that if the judgment-debtor appealed against both he 
would have to pay court-fee twice over is therefore it is submitted not 
correct. I'he decision has since been dissented from by a Division 
Bench in Ramachandra Rao v. Rathayya, 66 M. L, J. 178*39 L. W. 
185- 

Personal decree. 

Order 34, r, 6, C P. C.—(s. 90, Transfer of Property Act). 

An order allowing an application for a personal decree under 
O. 34, r. 6 is a decree in the suit and not a proceeding in execution. 
Rama Venkatasubba Iyer v. Skanmukham, (1913) M.W.N. 867. An 
appeal from such an order requires ad valorem court-fees. Lakki 
Narain Jagdeh v. Choudhury Kirtibas DaSs 18 C. L. J. 133 ; Syed 
Wasi AH V. Jang Bahadur Singht 30 I. C. 497 ; 14 A. L. J. 328*35 
L C. 158 ; Kariick Chandra Roy v. Asha Ram Agarwalla, 39 C.W.N. 
315. The feet that an appeal by the mortgagor against the preliminary 
decree for sale on which he has paid ad valorem court-fee is pending 
makes no difference. Kartick Chandra Roy v. Asha Ram Agarwalla^ 
39 C. W. N. 315. 

An order dismissing an application under 0. XXXIV, r. 6 as 
barred by limitation is a decree in the suit and is not an order in 
execution and’an appeal from it must be stamped with ad valorem court- 
fee. Muhammad lltifai Hussain v. Alimunnissa Bihi, 40 All. 553* 

Appeal disputing personal liability. —Where the appellant 
in an appeal against a mortgage decree ordering the sale of the mort- 
gaged property and enabling the plaintiff to apply for a personal decree 
for any balance left after the sale, does not dispute the liability 
of the property but disputes only his personal liability, the value of the 
subject-matter of the appeal is not the whole mortgage amount but the 
excess of the mortgage amount over the net sale rroceeds for which 
alone he is by the decree likely to be made liable. Venhatarama 
Sastrigal v.SahapathyThevar^Sl Mad. 632*66 M. L. J. 348*39 
L, W. 648 * 1934 Mad. 230. But unless the appeal is filed after the 
sale is held, — and this is not possible in all cases, as sale may 
not be held within the period of limitation for filing the appeal, — it is 
not possible to ascertain this excess. There would then ^ an insur- 
moontable difficulty in valnii^ the appeal which may have to be 
txeated as incapable of valuation. But as the new form of decree 
presesribed by the Code (See Nos. 5 and 5-A of App. D) leaves the 
^nes^ of persoml liability open till after the sale is held and the 
defidency ascertained, courts ne^ not give any finding as to personal 
Sdbilityat that stage of the proceeding. It would be time enough to 
fMiss a personal decree for the balance under O. 34, t. 6 after the sale 
If held and a bafauoce in sdU left See also under Sch. II, Art 17 (vi) 
1^' Aiddms hoUiog that an appeal solely about personal liability is 
'''llllllifdidd'ef'' ydnatiOB* 
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JUDICIAL APPEALS 

§ 1. The. Prerogaiive in the Dominions 

T he prerogative of the Crovm to hear appeals from Do- 
minion Courts was, incidentally but effectively, made 
statutory by the Jvdidal Committee Act, 1844, which gives the 
power to the Crown in Council to provide for appeals from any 
Court of Justice in any British Colony or possession. This 
statutory right, the importance of which was long overlooked 
in discussions of the matter, was stressed by the writer on 
various occasions, and was finally expressly applied by the 
Privy Council in Nadan v. The King^ on appeal from the 
Supreme Court of Alberta, Appellate Division. It was objected 
that under s. 1026 of the Criminal Code of Canada ‘ notwith- 
standing any royal prerogative or anything contained in the 
Interpretation Act or the Supreme Court Act no appeal shall be 
brought in any criminal case from any judgement or Order of 
any Court in Canada to any Court of Appeal or authority by 
which in the United Kingdom appeals or petitions to His 
Majesty in Council may be heard ’. The Privy Council indicated 
that the Act did not appear to apply to action in the United 
Kingdom, but frankly admitted that it was repugnant to the 
Judicial Committee Acts of 1833 and 1844, and, therefore, void. 
The Privy Council in this case did not decide whether the Act 
was sufficient to render invalid the permission to appeal to the 
Privy Council granted by the local Court, but assumed that it 
might be. This, however, is clearly wrong, for the Order in 
Council regulating appeals from Alberta on the strength of 
which leave was granted is an Imperial Order made under the 
authority of the Act of 1844, and clearly overrides the Act of 
Canada as effectively as the Imperial Act itself. The Council 
refused to grant special leave, as the case was criminal and did 
not fall under the category of oases where it is shown that by 
a disregard of the forms of legal process or by the violation of 
the principles of natural justice or otherwise, substantial and 
grave injustice has been done. It will be seen, therefore, that 
^ (1926) 42 T. L. R. 356. See Imperial Vmty and the Dminiona, pp. 368 B. 
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grounds, interest from date of suit to date fixed for payment, which 
had been denied to him by the decree of the lower court, it was held 
by the Bombay High Court that the claim for furture interest was not 
chargeable with court-fees, as no fee was chargeable under s. 7 cL 1 
of the Act for future interest or profits claimed in a suit. It should 
be noted that this Bombay case was before the amendment of the 
Court- Fees Act in 1908. Before the amendment it was thought in 
some quarters that the Article was not a substantive provision but 
only an auxiliary provision for merely calculating the amount of fees 
chargeable under the substantive provisions in s. 7- The amendment 
approves the view that the Article is a substantive provision by itself, 
applicable to appeals, to which s. 7 does not apply. S. 7 applies only 
to suits. See note supra at pp. 412-414 under the heading, “ Is 
Article I a substantive provision?**. This Bombay ruling, it is 
submitted, is not good law now. In Bhavani Prasad v. Kufub^ 
unissa Bibi, (1905) 27 All. 559, where the plaintiff in a mortgage suit 
appealed claiming interest from date fixed for payment until realiza- 
tion, the Allahabad High Court held that the claim was incapable 
of valuation and that court-tee was payable under Sch. II Art 17. 
In a recent case Datnodar Prasad v. Hardeo Prasad^ 52 All. 1029=*' 
1931 AIL 351, where the plaintiff who had sued for money and was 
given decree for a portion of the claim, with future interest from the date 
of the decree, but without I* ie interest from date of suit to date 

of decree, applead for the rest of the suit amount and also for pendente 
Hie interest, it was held that the claim for pendente life interest was a 
part of the subject-matter in dispute in appeal within the meaning of 
Sch. I Art- 1 of the Act and that ad valorem court-fee was payable 
thereon. His Lordship observes at p. 1030, “ Under Article 1, Sche- 
dule I , the memorandum of appeal must be stamped ad valorem on 
* the amount or value of tie subject-matter in dispute*. When the 
appellant has expressly claimed a definitely ascertainable sum by way 
of pendente lite interest, which was disallowed by the trial court, I 
think that sum must be held to be a part of * the amount or value 
of the subject-matter in dispute *. Otherwise, if the appeal had related 
to pendente Ute interest we should be forced to hold that thesre 
was no subject matter in dispute * in the appellate court, and such 
a conclusion seems absurd”. These Allahabad decisions were 
referred to with approval by the Lahore High Court in BhaghShah v. 
La^a MaZ, 1933 Lab. 941 , where the plaintiff preferred an appeal 
cluming (l) portion of the suit amount and (2) interest fr. m date of 
atilt to date of kealtsatkm both of which had been disallowed' by the 
tower court but be paid no conrt-fee for claim No. (2). It was held 
that as no valofiem fee on the amount calculated up to date of 

atnwBd or at least a fixed fee of Rs. 10 under Sch. H Art. 17 (6> 
•Ms paid Biding to either of the Allahabad decisions, the deficiency 
ifhatever it is could not be allowed to be made good at that late stage 
■f^: ^ fbe court dismissed the appeal with regard to the 

i'lPW ^ Ibe court hicUaed to dismiss tbe claim fior 
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if in its opinion the question involved is one which, by reason 
of its great general or public importajice or otherwise, ought to 
be submitted to the TCiug in Council for decision. Appeals by 
special leave may be granted on any ground thought sufficient 
by the Privy Council, but its practice varies from time to time. 
Criminal appeals, as has been mentioned, it is most reluctant to 
hear,^ though it consented to do so in the famous case of the 
Canadian rebel Rid,^ whose fate aroused extraordinary bitter- 
ness in Canada, thus rendering the intervention of the Privy 
Council advisable, while serious points of law arose for decision. 
In Carey v. Roots, on 7 May 1914, the Privy Council declined to 
allow an appeal in the case of a matter of considerable impor- 
tance, where the Supreme Court had reversed a decision of the 
Appellate Division of the Supreme Court of Alberta, the Lord 
Chancellor remarking that in the past there had been some 
laxity in admitting such appeals, as the Supreme Court Act of 
the Dominion indicated the desire that appeals should be as few 
as possible.® In point of fact that Act was originally drafted to 
seek to cut off the appeal, but it was altered to save the prero- 
gative, when it was intimated that it would otherwise not 
receive the royal assent. There has been shown distinct 
reluctance to grant leave to appeal from the Appellate Division 
of the Supreme Court of the Union.* In 1925 the question of 
appeals from the Irish Free State came before the Privy Council. 
The appeal lies under Article 66 of the Constitution, having been 
introduced by reason of the application ® to the Free State of 
the status of a Dominion with a Constitution like that of the 
Dominion of Canada, and the suggestions that no appeal lies 
are absurd. But the Council declined to hear an appeal where 
the issue involved was the right of a Bishop of the Boman 

^ Lanier v. S., [1914] A. C. 221 ; VaiffnnaOui PShi v. King Emperor, 
40 Ind. App. 193 ; Bugga v. K. E^ [1920] W. N. 88 ; Keith, J.C.L. viii. 133 ; 
M Singh v. K. E. (1917), 86 L. J. P. C. 140. 

’ (1885) 10 App. Cae. 676. Coatraet Falkland Islande Co. v. Seg,, 1 Moo. 
P. C. (N. S.) 299, 312 ; In re DiSet (1887), 12 App. Cas. 469 ; Tahingumuzi v. 
A.-Q. of Natal, [1908] A. 0. 248 ; In re Oarew, [1897] A. 0. 719 ; Kali Nath 
Roy V. K. E., 37 T. L. R. 162 j AmM v. K. E., [1914] A. 0. 644. 

“ Albright v. Hydro-Electric Comm., [1923] A. C. 167, 169. 

* Whittaker v. Darban Corporation (1920), 36 T. L. B. 784. The piinciples 
there asserted have heea chiefly honooted in the breach. 

» Keith, J. C. L. vL 204f. ; iv. 233 f. 
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(unreported) to a case of future mesne profits in Madras by Wallis, 
C. who held that the value of an appeal by defendant from a decree 
for possession w-ith future profits at a certain rate includes the future 
orofits calculated at that rate from the date of plaint till date of 
Appeal. See also obser\ations in Punya Nahako King Bntperof^ 
50 Mad. 488 (493) that a defendant appellant who seeks to 
be relieved from the payment of mesne profits must pay court* 
fee on such mesne profits up lo date of his apppeal memorandumt 
When the mesne profits have been ascertained the court-fee is payable 
on the ascertained rate. In Maiden v. J anahiramayya^ iX Mad. 371 
it was held that no stamp duty was payable by the d^endant-appeUant 
in respect of mesne profits subsequent to institution of suit. This 
decision however was based on RamahrisJtna Bhikaji v. Bhimahai^ 
16 Bom. 416, where it was held that before executing a decree granting 
future mesne profits, the decree-holder was not bound to pay any court* 
fee, as s. 11 of the Court- Fees Act applied only to a cl^m for past 
mesne profits and not to future mesne profits* It i$ submitted that 
whether or not s. 11 applies to future profits ascertained and sought to 
be recovered in execution proceedings, it applies only to proceedings m 
execution, and cannot apply to a memorandum of appeal, which has to 
be charged to court-fees according to its subject-matter under Sch* 1, 
Art. 1 of the Act. See commentary under the heading “ O. 20, r. 12 
C. P. C.,** supra. Further these decisions were given before the 
amendment of &h. 1, Art. 1 in 1908, at a time when it was thought 
that the said Art. 1 was not a substantive, but only a mere anxiliary 
provision. Vide notes under the heading Future Interest supra. 
And in Madras s. 11 has been made applicable to future mesne profits 
by the amending Act of 1922. It is submitted therefore that the 
decision in 21 Mad. 371 is no longer good law. 

As regards cases where there has been no ascertainment of mesne 
profits, see note supra under the heading “ Appeal against preliminary 
decree directing ascertainment of m^ne profits.*’ 

, Coats* — ^When apart from and independently of any other reliefs 

which an appellant seeks in an appeal from a decree, he seeks relief on 
the gronnd that the costs of the proceedings have not been properly 
assessed or apportioned by the decree, he makes the costs the subject 
matter of dispute, and must pay stamp duty thereon. Reference under 
the Court-Fees Acif 19 Mad. 350*" 4 M. L. J. 148; see also Faiek 
Sing V. Mani Rai, 35 P. L. R. 656*1934 Lah. 739. When an 
appeal agaiiisl costs ©distinct and separate from the other parts of the 
appealli, cof fee must be paid ad valorem on the costs decreed. 
Remains Vi LacknUnarain^ 3 Pat. L. J. 443 - 44 I. C. 50. But in 
JyoH l^sad Singha v, Jfogendra Ram^ 56 Cal. 188*32 C. W. N. 
nos, it was hcW hy the Cakmtta High Court that in an app^l 
'siegan&g costs in a partHioQ suit a fixed court-fee is payable as in the 
aoit For farther comment on this case, see note under Sch. II Art. H 
PlBist or raenunDidm of aiipeal'iD a suit”- 
Ssamtttrm: Norlh Bengal 2$ 
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questions, and it very often decides cases on some comparatively 
minor issue evading a decision of large questions, on the 
principle that these matters should be disposed of only when 
they are absolutely necessary for the decision in a concrete case. 

In the case of Canada, the Commonwealth, and the Union 
there is no appeal as of right, all appeals requiring special leave. 
Suitors in the first two cases have the choice of appealing to the 
Privy Council or the Supreme or High Court respectively, but, 
if a suitor chooses the latter, he will have great difficulty in 
being permitted to appeal again to the Privy Council ; ^ on the 
other hand, a suitor who has been taken to the Dominion or 
Commonwealth Court on appeal will more readily be permitted 
to carry the matter to the Privy Council. As of right, an appeal 
normally lies from the highest Appellate Court in any territory, 
and it is rare to allow an appeal direct from any lower Court. 
There are, however, exceptions, as under the law of Quebec and 
in New Zealand where appeals can be brought by special leave, 
or leave of the Court itself, from the Supreme Court in cases 
where there is no appeal to the Court of Appeal. 

The rules as to appeals were, as mentioned, simplified and 
enacted, usually by Order in Council, after the Colonial Con- 
ference of 1907, which pointed out the desirability of bringing 
the old rules up to date with a view to accelerating procedure 
and removing technical delay. It was agreed also that the 
Courts below should be given power to grant special leave. 
Regulation by local Act thus exists only in Ontario, Quebec, 
and Newfoundland, In Quebec there was much indignation ® 
in 1913-14 against the Privy Council for its decision that certain 
legislation as to estate duties by the province was invalid as 
indirect taxation, and an Act was passed in 1914 (c. 11), in 
which the Privy Council was directly assailed, and it was pro- 
vided that the impugned tax was a direct tax, and recovery of 
sums paid under it was prohibited. The Privy Council in its 
judgement had made in point of fact a misstatement, which 
should not have occurred in the judgement of a final tribunal,® 

Murray, [1903] A. C. 521 ; Q. P. R, Co, v. Bhir, [1904] A. 0. 453 ; Ficfomw 
Rail, Comm, v. Brown, [1906] A. 0. 381. 

^ Victorian Railway Commrs, v. Brown, 3 C. L. R. 1132. 

® Keith, Imperial Unity and the Dominions, pp. 376 ff. 

® Cotton V. R„ [1914] A. C. 176. The habit of delivering one judgement only 

3316.2 k 
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fixed fee was payable under Sch. II, Art. 17. Lakhan Singh v. Rant- 
kishan 40 All 93. That was a case where the plaintiff sued for 
certain declarations. The suit was partly decreed and partly dis- 
miss&i. The plaintiff appealed against the portion of the decree dis- 
allowing his claim and paid a fixed court-fee under Art. 17. The 
defendant filed a memorandum of cross-objections. It was held that 
ad valorem conrt-fee was payable even though the appellant paid only 
a fixed court-fee. The learned Judge observes The only place in 
the Court- Fees Act in which cross objections are mentioned is Art. 1 
Sch. I of the Act. Under that Article the cross objection must bear 
an ad valorem fee according to the value of the subject-matter in dis- 
pute. Art. 17, Sch. II though it relates to a plaint or memorandum 
of appeal in the classes of suits mentioned therein does not relate to 
cross-objections filed in similar suits. This Act was amended when 
Act V of 1908 was passed and the words ‘ or cross-objection ' were 
added to Art. 1 of Sch. 1 but not to Art. 17 of Sch. II. Under the 
former Article, the cross objection must pay an ad valorem fee accord- 
ing to the value or amount of the subject-matter in dispute. In the 
present case, the respondent has valued the relief which he seeks in 
his cross-objection at Rs. 1,000. He must therefore pay this large fee 
when the appellant in the case can appeal on payment of only 
Rs. 10. It appears to me that this is perhaps due to an oversight 
the time when Act V of 1908 was passed in not adding the words * or 
cross-ofaje:tion * to Art. 17 of Sch. IL” This decision was followed 
by the i^tna High Court in Daroga Rani v. Paramakuer^ 3 Pat. L.J. 
917-45 I, 55 $^ where the learned Judge thought that the words 
were deliberately omitted from Art. 17 so as to make cross-objections 
m s^}peals in suits under Sch. II, Art. 17 liable to ad valorem court- 
fee and observed ** An unsuccessful litigant genuinely desirous of one 
of the reliefs contemplated by Art. 17 is at liberty to file an appeal 
forthwith irrespective of any action that may be taken by his adver- 
sary, and pay on the appeal a court-fee of Rs. 10. If he asks for 
such a relief only because his adversary has preferred an appeal, he 
wiil be required if his own appeal is time barred to pay an ad valorem 
court-fee. If the ai^)eal is not time barred he should seek his remedy 
by a regular appeal, not by a cross-objection.” See also Hamam 
Singh V. Baku Rani, 1933 Oudh 528 and Abdtd Snbhan Khan v. 
Umarfca Ali Khan, 155 I. C. 293*1935 O. W. N. 505, in which the 
Lochnow High Court takes the same view. But in a recent case the 
High Court has held that a cross-objection in a declaratory 
suit where no other r^iaf is asked for, does not require ad valorm 
Gomt-feeaL The Judge observes : ** In my opinion the Act lays down the 
for oourt-feea mid the schedules merely apply those pnnd- 
plas ih detail. The pdacqpdes of the Act to be deducted from s. 7, is 
Ihiet ad valorem coort-liees are not to be charged in adedaratory suit 
ynflmn oociaeE|ueiiti8l rdiief is not prayed for. On that view the omis- 
pf wor^ ** CEDSs-obJection ” in Schedule ll. Art 17 (iii) is a 
siMisad It is no doubt i u tfmds d that bv a msmocandumof 

TTr^r^ ^ i L“ i VT S'* 'I ■ “ * 
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Ontario,^ and the matter is stiU open to doubt. In the case of 
the decisions of the English Court of Appeal Anglin J. left the 
matter open. The case is clear enough, though it has been 
misunderstood. In Trimble v. Hill ^ on appeal from New South 
Wales the Privy Council laid down the quite sound rule that, 
where a Colony had adopted verbatim an English Act, and that 
Act had been interpreted by the Court of Appeal — ^the argument 
applies, of course, with still greater force to the House of Lords — 
the Colonial Court should accept the doctrine laid down by the 
Court of Appeal. This has occasionally been interpreted as 
indicating a general rule of following the Court of Appeal 
decision, but for this there is no warrant.® Naturally due regard 
will be had to the decisions of so excellent a tribunal, but they 
are not binding, and when they differ from the views of the 
Privy Council have no value. 

Otherwise the rules in the Dominions accord in general with 
those in the United Kingdom. Curiously enough, Ontario 
legislates ^ to provide by law an obligation which elsewhere is 
allowed to rest on usage. It provides that the decision of 
a Divisional Court is binding on all Divisional and other Courts 
of Justice and shall not be departed from without the concur- 
rence of the judges who gave the decision, while any judge of 
the High Court Division must follow a prior known decision of 
any judge of that Court. An interesting question might arise 
it it were attempted to hold that these enactments prevented 
the Courts giving effect to Privy Council rulings in subsequent 
cases overruling earlier judgements normally binding on the 
Court, but it cannot be supposed that anything so absurd would 
be held. In the case of decisions at nisi privs the rule in Canada ® 
seems clearly to accord judges the right to disregard them if 
they are satisfied that they are not correct;® 

^ Shier v. Lahoree (1905), 10 0. L. B. 648. ® 5 App. Cas. 642. 

® 4 Can. Bar. Review, 404 f. ; Paradis v. The Queen (1887), 1 Ex. 0. R. 191, 
193 ; Manitoba Bridge and Iron Works v. Minnedosa Power Co., [1917] 1 
W. W. R. 731, 738. 

^ Judicature Act, R. S, 0. 1914, c. 34, s. 32. 

^ Williams, 4 Can. Bar Review, 301. 

^ As to the distinction of dicta and ratio decidendi, see Davidson <b Co. v. 
Officer, [1918] A. 0. 304, 322, per Lord Dunedin; New South Woks Tax 
Commrs. v. Palmer, [1907] A. 0. 179, 184 ; Menibery v. (?. TF. R. (1889), 14 
App. Cas. 179, 187. 


Kk2 
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CfiiiUtihry, 1 Pat. 471. The problem however does not arise in 
as nicniorandum of cross-objections has been made equiva- 
lent to iTiLMr.oraiiiium of appeal by the Amendment Act of 1922. 

For cross-objections regarding costs. See commentary under 
the heading “ Costs 

Objection to findings.— Order 41, rule 22, C. P. C. provides 
that ** any respondent, though he may not have appealed fronff^any 
part of the decree, may not only support the decree on any of the 
grounds decided against him in the court below, but take any cross - 
objection to the decree which he could have taken by way of appeal 
Objections tiled by a re5f)ODdent criticizing the findings of the lower 
court but supporting the decree are not therefore cross-objections and 
are not liable to ad valorem stamp duty under Sch. I, Art. 1. Where 
the suit was dismissed and a decree passed entirely in favour of the 
defendant and the plaintiff appealed against the decree and the 
restxJndent then filed an objection to the finding of the lower court 
against him in the judgment, it was held that the objection was no 
more than a petition and was not liable to stamp duty as a cross- 
objection Bhajan Lai V. Chahat Rai, 15 A. L. J. 325 =*39 L C. 
279 ; Ram Prasad Kalwer v. Ajanasia^ 44 All. 577 ; V. Sakdeo 
Narain Deo v. Kasum KumarL I Pat. 258. 

Set off. — The words ** written statement pleading a set off or 
counter-claim*’ were inserted in this Article by s. 155 of the Civil 
Procedure Code of 1908. Written statements not pleading set off or 
counter-claim were not before that and are not now liable to payment 
of court- fees, s. 19, clause (tit). As regards written statements 
pleading a set-off or counter-claim there was a conflict of decisions 
before 1908 as regards their liability to court-fees. The Madras, 
Allahabad and Bombay High Courts held that since s. Ill of the 
Civil Procedure Code of 1882 provided that a set-off shall have the 
same effect as a plaint in a cross-suit, it should be stamped as a 
plaint Chennappa v. Ragkunadha, (1891) 15 Mad. 29; Amir 
Zama v. Nafhu Mai, (1886) 8 All. 396 ; Bai Shri Majirajhai v. 
Narotam Hargooan^ (1889) 13 Bom. 672. In Fahir Chandra Dutta 
V. Gidborn and Co*, (1903) 8 C. W- N. 174, Justice Bannerjee of the 
Calcutta High Court differed from the above decision and held that 
under s. Ill, a set-off bad the same effect as a plaint only for the pur- 
pose of enabling the court to prononuce final judgment in the same suit 
both on the original and the cross-claim and not for the purpose of court- 
fees and that therefore a written statement pleading set-off required no 
court-fee. In Guise v. Ananiaram Rathi, (1905) 10 C. W. N. 199, a 
Divim Bench of the same court differed from the opinion expressed 
by Justice Bannerjee as an Mter dictum and held that court-fees must 
be paM for such written statements. Bat in Abdtd Aziz v. Razdk 

(1913) 17 C. L. J. (F. B,), the judge who made the reference to 
„jl|M Bench thought that the written statement in that case which 
the iwasing of the Civil Prooeddre Code of 1908 
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in Council of 9 June I860. 11118 right was questioned on the 
score that the Jvdiciary Act, 1903, of the Commonwealth had 
made the exercise of jurisdiction in such cases a federal matter, 
and had given authority to the State Courts to deal with it only 
under the rule that the sole appeal lay to the High Court. On 
the other hand, both the Victorian Court and the Privy Council 
ruled that the Order in Council was applicable to any jurisdic- 
tion, be it federal or otherwise, which the Court lawfully 
possessed, and, hearing the appeal, the Privy Council allowed 
it. But the High Court declined to be bound by that decision 
in Bcud&r v. Commissioners of Tcucation, New South Wcdes} It 
held by a majority that the Privy Council should have regarded 
itself as bound by the judgement of the High Court, but 
Higgins J. dissented, holding that the Privy Council stood on 
a higher platform, though in one class of cases the High Court 
could cut off access to that platform, pointing out that the 
Court for Crown Gases Beserved always followed the Lords, 
though no appeal lay from the one to the other.^ The High 
Comrt also held that the Privy Council should have ruled that 
the Order in Council did not apply to federal jurisdiction, and 
that they would not be doing their duty if they sent a consti- 
tutional issue of this kind to the Council. A request for leave 
to appeal ^ was refused by that body, because int&r alia the 
Commonwealth by Act No. 7 of 1907 authorized the levy of 
income tax at non-differential rates on Commonwealth salaries, 
and there was no concrete issue to face. The Commonwealth, 
however, very sensibly removed further difficulty by uaing the 
power under s. 77 (2) of the Constitution to define how far the 
jurisdiction of any Federal Court shall be exclusive of that of 
a State Court. It simply excluded by Act No. 8 of 1907 the 
Supreme Court of any State deciding any question as to the 
constitutional powers inter se of the Commonwealth and a State 
or States or of two or more States, whether on first instance or 
on appeal. When such a point arises, the case is ipso facto 
transferred to the Bfigh Court. Thus an appeal on such an 
issue can never come to the Privy Council from the State Courts.* 

^ 4 C. L. B. 1087. See also Pari. Pap., Cd. 5273, pp. 39, 40. 

* 4 O.L.R., at pp. 1162, 1163. Contrast pp. 1100-1, 1103, 1117 f., per 
Oriffith C J., Barton and O’Connor JJ. 

8 5 C. L. B. 398 : [1908] A. C. 214. 


* 36 C. L. B. 69. 
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amount sur.l for and t^rre was therefore no excess it was held that 
court-fee was payable. On the other hand the Nagpur Court has 
held that court fee is payable only on the amount claimed in the 
written £-tatement in excess of that claimed by the plaintiff and only if 
the defendant wants a decree for that excess. Ramangir v. Achha- 
rant, 19-7 Nag. 74. It vrould appear from the report of the case that 
it was an equitable set-off that was claimed there, and so the decision 
that the court-fee is payable only for the excess applies perhaps only 
where equitable set-off is claimed. In Fetch Mahamad Haji Suleman 
V, Ramzan Khan^{\9\^) 27 I. C. 316, and Jezsaram Dhanuramv^ 
Isardass, (1914) 27 I. C. 320, the Sind Court held that no court-fee 
was payable for equitable set off until after the amount has been as- 
certained, and that even if a definite amount is claimed as equitable 
set-off no court-fee was payable until after the amount was ascertained 
by the court as the defendant was not bound to state any definite 
amount in such a case in his written statement. In Tayahalli Gulam 
Hussain v, Atmaram Sakhram, (1914) 38 Bom. 631, it was held the 
equity arising from a cross debt could be set up by the defendant with- 
out payment of court-fee. 

Where the written statement pleads a set off within the meaning 
of Art. 1 of Sch. I of the Court-Fees Act and it does not bear proper 
court-fee the court is debarred by the Court-Fees Act from acting 
on it and going into the question of set-off, Muthu Erulappa Pillay v. 
Vmku Thatkayya Maistry, (1916) 36 1. C. 957. See also Mahatnmad 
Raza V. Kubra Bibi, 15 I. C. 526. But in J ugal Kishore Narain 
Singh V. Bankey Bekari LaU 16 Pat. L. T. 76 •1935 Pat. 110, it 
has been held that the court is not precluded from considering the 
question of set off even if the written statement does not bear the 
requisite Court fee at the time it is filed, and that under s. 149, C. P. 
Code the court has a discretion, even where no part of the court-fee has 
been paid, to allow the party by whom the court-fee is payable to pay 
it at any stage. 

A plea of payment is different from one of set off. The deduction 
which under s. 108 (fi of the Transfer of Property Act, the lessee 
is authorized to make for the expenses of repairs from the rent as it 
becomes due, is in the nature of a payment to the landbrd and does 
not bear the character of a set-off, Katie Graham v. Colonicd Govern^ 
wmi trf British Gmna, (1910) 12 C. U J. 351. 

Conntar-daiacL — ^The word counter-claim is not defined in the 
CQiiri*Feea Act and is nowhere used in the Code of Civil Procedure 
In Webatar's DictioDary and in Wharton’s Law Lexicon a counter' 
claim is defined as exactly the same thing as set-off. But Ameer Al 
cad Woodroffe give the word a meaning which seems more properly t< 
baloag to the EngUsli word ** Croes-daim ”, which of course is a verj 

twiSL A oounter-clsitn is a form of suit unknown to the Code o 
there is nothing tq prevent a judge treating tji 
ais.' -.flia ■ plaiiM: [in a ..nnass-^t^scd bearbg the tw 
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In the case of the Union of South Africa ^ the restriction is 
simple. In the first place no appeal at aU rises from inferior 
Courts, but only from decisions of the Appellate Division of the 
Supreme Court, and no appeal lies as of right, save in the case 
of appeals under the Colonidl Courts of Ad/miralty Act, 1890, 
which is not in fact a true exception, the jurisdiction thus 
exercised being reaUy Imperial jurisdiction delegated to a 
Colonial Court. 

In the case of the Irish Free State it is clear from the Consti- 
tution that appeals from the High Court to the Supreme Court 
may be barred by Parliament save as regards constitutional 
cases, involving the interpretation of the Constitution,^ From 
the Supreme Court alone according to the Constitution may 
appeals be brought by special leave. It may be noted that this 
limitation is foreign to the scheme of the Canadian Constitution, 
which imder the Treaty of 1921 is the model for the Irish 
Constitution, and it may be that the limitation on the Constitu- 
tion is %dtra vires, but it is most improbable that the Privy 
Council, which mingles political wisdom with legal interpreta- 
tion, would hold so inconvenient a doctrine, and one which 
would merely result in legislative reversal of the Court’s fi ndings, 
where legislation was possible.® 

§ 3, The Constitution and Future of the Judicial Committee 

The Judicial Committee of the Privy Council, as constituted 
under the Act of 1833 and later Acts, essentially consists of all 
Privy Councillors who hold or have held high judicial o£B.ce, 
including, of course, past and present Lord Chancellors ; past and 
present Lords Presidents of the Council ; two Privy Councillors 
specially designated by the Crown — distinguished lawyers like 
Syed Ameer Ali or Mr. Asquith ; and paid Indian judges, with 
a facultative representation of Dominion judges. The latter 
was first provided for by an Act of 1895,^ which allowed such 
members of the highest tribunals of Canada and the Provinces, 
the Australian and South African Colonies, but not Newfound- 

1 9 Edw. Vn, c. 9, s. 106. « Keith, J. O. X. iv. 233 f. 

^ This mode of action was pointed out by me to Mr. D. Eiggis as solving any 
problem in this regard without efforts to evade the Treaty. 

^ 58 & 59 Viet. 0 . 44. Cf, Walker, Lord do ViUkrs, pp. 116 ff. The agitation 
began in earnest in 1888. 
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could only be set in motion to recover large claims by persons of 
very great wealth.” 

The rule laid down in s. 17 regarding multifarious suits is subject 
to this proviso and the maximum fee leviable on the plaint or merno 
of appeal in such a suit is Rs. 3,000. Oldfield, J., said in Raghobir 
Singh V. Dharam Kuat^ 3 All- 108 : “ It is true that by the terms of 
Art I. Sch. I, that Article will not apply to a plaint or memorandum 
of appeal * otherwise provided for in the Act but those words mean 
a provision fixing the amount of fees chargeable, and a plaint or 
memorandum of appeal will not come under the operation of Art, 1, 
Sch. I, for which a proper fee has been provided in some other part 
of the Act. Now s. 17 of the Act makes no provision of this kind 
for the proper fee to be charged ; it merely lays down a general rule 
that, where a suit embraces two or more distinct subjects, the plaint 
shall be charged with the aggregate amount of fees to which the 
plaints or memoranda of appeal in suits embracing separately each 
of such subjects would be liable under the Act. ^tion 17 does not 
pretend to fix the amount of the fee, but, on the other hand, expressly 
refers to other parts of the Act for the amount, that is, to the scbo: 
dules, which alone deal with the amount ; and the general rule in s. 17 
becomes necessarily governed by rules as to the amount of the fee to 
be found in the schedules, and among them by the proviso in Art. I, 
Sch. I, limiting the amount of fee on a plaint or memorandum of 
appeal of the nature of those referred to in s. 17 ; for no other part 
of the Act deals with the amount, and, if the Article is to be applied, 
it must be applied in its integrity, and with the proviso which it 
contains fixing a maximum fee leviable, a proviso which is in no 
way inconsistent with the application of the general rule contained 
in 3. 17, but which governs its application This decision was 
approved and followed in Prasad Singh v. Secretary of State 
of India, 29 Cal. 140, 

Although the proviso to Art# 1, Sch. I refers only to the maximum 
fee leviable on a plaint < 3 € memorandum of appeal and leaves out any 
reference to written statement pleading a set off or counter claim 
there is no authority for charging a larger sum on a written statement 
than what is specified as maximum in the Schedule. Md. Mumtaz 
Alt V. Md. ^daahAli,5 Luck 621-1930 Oudh 140. Pullan, J., 
added : ** I ^ve my opinion in respect of the maximum fee only, but 
dSet no opinkn as to whether in the case of, for instance, a decla- 
tatory suit filed on a Rs* 10 stamp a claim for set-off should or should 
hot DO dhanged ad valorem.** 

The nwaimnm fee has been raised to Rs. 10,000 in Calcutta and 
^tlo^ihay, to tCs* 5J3O0 in tiehiral iPtovinces and to Rs. 4,500 in United 
the proviso has been orahtad altogether in Madras 
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this practice was unwise, was repented of by Canada, and 
ultimately dropped generally. Under the Act of 1908 the old 
practice of making an annual order referring appeals to the 
Judicial Committee has yielded to a single order at the begin- 
ning of each reign. But in certain cases, such as those of special 
reference for the removal of a Colonial judge, it is usual to have 
others than members of the Judicial Committee present, the 
matter being one of more than judicial consequence. Connected 
with the Committee, but not identic in formation, are the Com- 
mittees provided for the affairs of the Universities of Oxford 
and Cambridge and the Scottish Universities. 

The functions of the Judicial Committee include, besides 
appeals from the Dominions, Colonies, Protectorates, Courts 
exercising jurisdiction under the Foreign Jurisdiction Acts, 
Indian Courts, Courts of the Isle of Man and the Channel 
Islands, appeals in matters of prize and in all ecclesiastical 
causes, as well as appeals in a number of minor matters such as 
the appointments of Councillors in Kew Zealand and New 
South Wales and appeals under the Cdonial Courts of Admiralty 
Act, 1 890. Other minor functions, such as those under the older 
Patent Acts of 1883 and 1902, have been conferred on the 
Comptroller of Patents. On the other hand s. 4 of the Copyright 
Act, 1911, gives to the Judicial Committee the duty of deciding 
as to the grant of compulsory licences in respect of a work after 
the death of the author. The Endowed Schools Acts, 1869 and 
1873, provide for appeals from schemes for such schools, and 
the Union of Benefices Act, 1860, invokes the intervention of the 
Council m certain cases, but this matter is now capable of disposal 
under the new Church legislation ^^m. The Privy Council is 
not rigidly bound to foUow its earlier judgements ; it can, if 
necessary, on fuller consideration overrule an earlier principle 
if adopted without adequate grounds.^ It is not bound by the 
decisions of the House of Lords, though there have not yet 
occurred any very serious divergences of view, stiH less by those 
of the Court of Appeal, from which it has differed distinctly. 
On the other hand, the English Courts are in no wise bound by 

^ Cf. Ridedak v. Glifbm, 2 P. D. 276 ; Read v. Biidiop of Lincdn, [1892] 
A. C. 644. Or it can ezplaan away ; cf. Rumd v. Tie Quem, 7 App. Caa. 829, 
with Torcmto EUelrie Commrs. v. Snider, [192S] A. C. 396; Dammum of 
Camda v. Province of Ontario, [1910] A. C. 637, as against 14 App. Cas. 46. 
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Mftdras.'-^By the Madras Court-Fees Amendment Act, a new 
Article has been add^ as Article 2 between Articles 1 and 2 in the 
main Act so that Article 2 in the main Act is numbered as Art. 3 in 
the Madras Act. Madras Article 2 runs as follows:— 


I 


Flaiat or written statemeat. pleading 
St set off or c:oanter<.claim presented to 
a court outside the Presidency town 
to any suit of the nature cognizable by 
Court Small Causes when the 
amount or value of the subject-matter 
does not exceed Rs. 500. 


I When the amount or 
I value of thesubjecUmatter 
- in dispute does not exceed 
5 rupees. 


When such amount or 
value exceeds 5 rupees, 
for every 5 rupees or part 
thereof in excess of 5 
rupees up to 100 rupees. 

When such amount or 
value exceeds one hundred 
rupees for every ten 
rupees or part thereof in 
excess of one hundred 
mpees np to five hundred 
rupees. 


Six annas. 


Six annas. 


Twelve 


Scope of the Article.— It is intended to show some concession 
to small cause suits in the matter of court-fees. It ma^ be noticed 
that the words used in the first column of the Article are suits of the 
nature cognizable by Court of Small Causes This has reference 
only to the subject-matter of the suit as distinguished from the amount 
of the claim (23 M. 547 F. B.) As to what are suits which are not 
cognizable by Courts of Small Causes, see the Provincial Small 
Cause Courts Act (IX of 1887) II schedule and s. 19 of the Presidency 
Small Cause Courts Act XV of 1882* 

Court-fee in suit comprising distinct subjects, some of 
which are of a small cause nature. — If two sums of Rs. 600 
yt^Tid Rs. 400 respectively are claimed in a suit on two promissory notes, 
the court-fee is payable on the two sums separately, the court-fee on 
the second item being calculated at the lower sale prescribed by Art. 2 
ofSeb. 1. Secretary of Stat^ for India v. Ayyaswatni Chettiar, 65 
Mk L. J. 252*141 L C. 533-1933 Mad. 178. Of course no other view 
ift. logical in the fewe of the clear provisions of s» 17 of the Act. 
Where A sues B on r, y apd s, and has to pay ad valorem 

conrtrfaB ooenputed on each of the claims separately, instead on the 
value cf r +s, this principle should of necessity be applied 
in cases wbena such separate valuation secures to the party the benefit 
dl a latob It is true that by clubbing together such differ- 

fal * subjects* where it is allowed, the plaintiff converts what each of 
is a small' cause smt into an original suit with all the 
flour flurefram ma. a momfonad tiifland a ijghtof aiqieal 
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ripe for any change as to the House of Lords — ^the truth being 
that he and the vast majority of lawyers held that Colonial 
judges were not good enough to sit on British appeals, but he 
agreed to meet the views of New Zealand as to assessors, the 
Act of 1908 above referred to being passed in accordance with 
this suggestion. In 1911 ^ the discussion was again started by 
a resolution of Australia in favour of the merger of the Lords 
and the Council, but the Lord Chancellor was obdurate. 
Instead, he offered a nominal scheme of regarding the two as 
branches of an Imperial Court of Appeal, of increasing the 
quorum in both cases to five, and allowing the Council to 
deliver minority views. New Zealand pressed for Dominion 
representation by permanent judges, and was in effect reminded 
that this was possible under the existing law, if the Government 
were prepared to provide a salary. Australia, the Union, and 
Newfoundland were not prepared to send over judges, and 
Canada regarded the matter as affecting too closely the Pro- 
vinces to be susceptible of proper treatment at the Conference. 
The only result of the Conference was that the Imperial Govern- 
ment secured the appointment of two further Lords of Appeal 
on the allegation of the Dominion desires, which were neither 
expressed nor entertained ; that New Zealand sent and paid 
for a permanent judge until his death ; and that the proposal 
for separate judgements was dropped. 

In 1918, after the war efforts had proved the right of the 
Dominions to an equal share in Imperial affairs, Mr. Hughes re- 
opened the question at the War Conference.^ He proposed a 
single Court of Appeal for the Empire, composed of the Lord 
Chancellor; persons who had held certaiu high judicial of&ces; 
and representatives of India, the Dommions, and the Colonies. 
Those to represent the Dominions should be chosen after 
consultation with the Dominion Governments, but without any 
formal arrangement ; the salaries should be Imperial, and the 
best men for the work to be dealt with should be sought, so that 
the Dominions would in practice enjoy the same degree of 
representation as Scotland or Ireland. The proposal was cold- 
shouldered ; the Lord Chancellor saw many ^fficulties, not 

^ Parh Pap,, Cd. 5745, pp. 214 ff . The effect of the Conference is misunder- 
stood by Walker, Lord de VUliers, p. 495. 

a Pari Pap,, Cd. 9177, pp. 210 f., 24B f. 
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the Act -G. O. No. 3895 dated 6-12-1927 and Government of Madras 
Notification dated 11-1-1928. 

To reduce the fee now chargeable under Article 1 of Schedule I 
of the Madras Court-Fees (Amendment) Act, 1922 (V of 1922), in 
respect of a plaint or written statement pleading a set off or counter- 
claim, presented to a Court outside the Presidency Town in any suit 
filed as a small cause suit, when the amount or value of the subject- 
matter exceeds Rs. 500 but does not exceed Rs. 1,000, to twelve annas 
for every ten rupees or part thereof of such amount or value ; provided 
that the full fee shall become payable, if for any reason, the suit 
cannot be tried as a small cause suit.** 

The Government were further of opinion that Article 2 gave 
relief perhaps to cases not intended to be relieved against where the 
suits though of a Small Cause nature were in fact tried as original 
suits and declared in the above said G« O. as follows : — 

“ The Government consider that the fee leviable under Article 1 
instead of that leviable under Article 2 of Schedule I to the Court- 
Fees Act, 1870, as amended by the Madras Court- Fees Amendmeni^ 
Act, 1922, should be levied in respect of a plaint or written statement 
pleading a set off or counter claim, presented to a court outside the 
Presidency Town in all suits of the nature cognizable by Courts of 
Small Causes if the suits are filed as ordinary suits or, having been 
filed as small cause suits cannot be tiled as such. Steps will be 
separately taken to amend Schedute I to the Court- Fees Act to give 
eS^t to this decision.*’ But it may be noted that no steps have 
been taken till now to achieve that object. 

Appeals. — Article 2 (Madras Amendment) mentions only plaints, 
written statements pleading a set off or counter-claim presented to a 
Court in any suit cognizable by Courts of Small Gauses. Contrast 
with this the wording of Article I which while referring to a plaint, or 
written statement also mentions memorandum of appeal. The omission 
of the words “ memorandum of appeal** in Article 2 (Madras) makes 
the Article inapplicable to memorandum of appeals. Does the legis- 
lature think that the lower court-fee should be paid in suits of the 
nature cognizable by Courts of Small Causes only in the trial court 
and not in the appellate court ? Does the nature of the suit change in 
appeal? There is not, it is submitted, any logical consistency in 
providing a lower court-fee for such suits where a plaint or 
Written statement is concerned and make it inapplicable for memo- 
vaada of appeals. Perhaps the possibility of an appeal in such 
cases was not adverted to. The fact that the words used in the 
Aiticla, xfis. “ suits of a nature cognizable by Small Causes Courts 
mtd not necessarily noeau that such suits should be small cause suits 
Iflas evidently been overlooked. Else there is no justification while per- 
yWWiig the levy of a lighter conrt-lee on a plaint in a suit of a small 
aalaarp ewen thovigh tried as an original suit, to deny the 
mmA h decree- 
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In Canada the appeal is undoubtedly popular with the majority 
of lawyers, partly because there is still in the Dominion a certain 
fondness^ for the status of Colonial dependence with its 
assurance of protection ; partly because the appeal is not 
merely a source of great profit personally but brings them into 
contact with the busy life of the capital of the Empire. Oppo- 
sition to the appeal is mainly visible in men like Messrs. Ewart 
and Raney and the late Sir W. Meredith, who feel that the 
time is past when a great Dominion should accept the position 
of dependency. The French Canadian attitude is naturally one 
of support for the Privy Council, except when it overrides 
Quebec Acts, when it can be abused with truly Gallic vivacity. 
It is believed in Quebec that the best security for the autonomy 
of the province and for the maintenance of its language rights 
lies in the Privy Council, and many Canadians who recognize 
the difficulty of status hold it is better to maintain the appeal 
in view of racial questions, comparing such external references 
as those of independent States to the Hague tribunal or the 
Permanent Court of International Justice. The same argument 
is occasionally adduced as regards the Union, but it has much 
less value, for the Union Constitution admits of easy alteration, 
and contrasts, therefore, decisively with the rigid Dominion 
Constitution. Moreover, the fact that in the Commonwealth 
constitutional appeals have been in effect barred, and that 
Australia is satisfied with the state of affairs, proves that there 
is no inherent necessity for having appeals even on such issues 
decided outside the Commonwealth. But, if these issues are 
discarded, it passes the wit of man to see what purpose is served 
by having appeals on ordinary matters of law decided in 
England.^ That a suppliant should be at liberty to beg the 

^ Seen in the acceptance by Mr. Meighen of responsibility for Lord Byng’s 
refusal to dissolve Parliament on Mr. King’s advice, and the approval of many 
Canadian Colonials. 

^ Can it seriously be said that appeals were desirable in the Union cases, 
MarahalVs Syndicate Ltd. v. Johannesburg Consol. Investmeni Co., [1920] A. C. 
421 ; Minister of Railways v. Summer c& Jewk Prop. Mines Ltd., [1918] A. 0. 
691 ; B. S. A. Co. v. Lennox Ltd., 85 L. J. P, 0. Ill ; Indian Immigr. Trust 
Board of Natal v. Govindsamy, [1921] A. C. 423 ; Madrassa Anjuman Islamia 
of Eholtmd v. Mun. Counc. Johannesburg, [1922] 1 A. C. 600 ; or the Canadian 
cases, Fournier v. Canadian National Railway Co. (1926), 42 T. L. R. 629 ; 
LeUing v. Ottawa Electric Railway Co., ibid., 696 ? If local judges cannot settle 
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Article 5. 


Application for 
review of judgment, if pre- 
sented before the ninentieth 
day from the date of the 
decree. 

i.. j 

One-half of the fee leviable 
on the plaint or memo- 
randum of appeal. 

COMMENTARY. 


See also commentaries under s. 14 supra. 

These two Articles apply to the fee leviable in cases of applications 
for review of judgment. 

Review. — It is provided by s. 114 of the Civil Procedure Code 
that any person considering himself aggrieved, 

{a) by a decree or order from which an appeal is allowed by 
the Code but from which no appeal has been preferred 

{b) by decree or order from which no appeal is allowed by ^ 
Code or 

(c) by a decision on a reference from a Court of Small Causes 

may apply for a review of judgment to the court which passed 
the decree or made the order, and the court may make such order as 
it thinks fit. 

For detailed rules as to when such an application for review lies, 
see 0. 47 of the Civil Procedure Code. 

Limitation.— Articles 161 and 162 and 173 of the Limi- 
tation Act. The period for an application for review of judgment by a 
Provincial Small Causes Court is 15 days from the date of the decree 
and in the case of the High Court in th© exercise of its original juris- 
diction it is 20 days. In the case of the other courts it is 90 days. 

Computation of time. 

{a) General. 

In the first place, it should be noted that the computation for the 
pforposes of limitation is quite a different thing from the computation of 
the time fixed for the purpose of court-fees. The Limitation Act is not 
iapari materia with the Court- Fees Act. See In re Kota, 9 M. 134. 
See also commentaries under s. 14 supra. 

(b) For lindiaiion. 

(1) The appBcaat is entitted unders. 12 of the Limitation Act to 
deduct the time spent in obtaining copy of the decree. Eazal v. Umar, 
.88 L C. 1929* 1925 Lah. 377. 

r (a> If the hstday for filing the appKcation falls on a Sunday or a 
s. 4 of the Linutation Act enables the filing of the petition on 
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less chance of a decision on an important subject being left to 
a rather scratch crew. It is difficult to deny that the decision 
of the House of Lords in London Joint Stock Bank v. Mamiillan?- 
which asserts that a customer owes a duty to a bank not to be 
negligent by leaving blanks in a cheque which can be filled in 
by a forger, is preferable to the ruling of the Privy Council in 
Colonial Bank of Australia v. Marshall? Moreover, in Gasdagli 
V. Gasdagli f the House of Lords affirmed the perfectly sound 
doctrine that a European can acquire a domicile in Egypt, which 
would have appeared impossible if the dicta of the Privy Council 
in Abd-vl-Messih v. Farra ^ had been sound. It is much more 
often possible to assert with conviction that a decision of the Privy 
Council contains unsound matter than to claim this of a decision of 
the House of Lords. A clear case is the misapprehension of the 
term ‘ veto ’ in the judgement In re Initiative and Referendum 
Act ® of Manitoba ; the decision in Cotton v, B? in part turned on 
a clear misstatement of the law of Quebec ; the famous ruling 
on Bonanza Creek Gfold Mining Co, v. The King ’ seems to have 
rested on the quite false belief that Lieutenant-Governors of 
Canadian provinces possessed a general delegation of the 
prerogative right to issue charters conferring on corporate 
bodies the capacity of natural persons, a view for which there 
is absolutely no evidence, the fact being that, when it was 
proposed to issue such charters, special authority was conveyed 
to the Lieutenant-Governors. The two decisions of the Privy 
Council as regards the rights of minorities in Manitoba regarding 
education ® may be reconciled, but not very easily, and it is 
difficult to resist the view, widely held in Canada,® that one or 
other was badly handled. The deoisionlnreSoufhernRhodesia^^ 
which saddled the Crown with an obligation to repay adminis- 
trative deficits to the British South Africa Company is extremely 
difficult to follow, and its denial of any rights to the natives is 
disquieting ; indeed, the decisions ^ of the Privy Council in 
extending the claim to deny natives any rights against the 
Crown are of very doubtful soundness and suggest an excessive 

1 [1918] A. 0. 777. [1906] A. 0. 559. ® [1919] A. C. 145. 

^ 13 App. Gas. 341. « [1919] A. 0. 935. « [1914] A. 0. 176. 

’ [1916] 1 A. C. 566. ® See above, p. 538. 

® Skelton, Sir Wilfrid Laurier, i. 452 f 469. 

[1919] A. 0. 211. 11 8obh%im II v. MUUr (1926), 42 T. L. R. 446. 
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(fi) The provisions of the Code as to review apply even to e; 
parte orders. Rash Behan v. Hcmanta^ 88 1. C. 921 **41 C. L, J 
349 ; and to proceedings under the Indian Succession Act in grantinj 
letters of administration, Kyone Hotne v. Kyoft Some, 3 Rang. 261 * 
91 I. C. 509-1925 Kang. 314. 

(iii) Applications invoking the inherent powers of court 
under s. 151 of the Civil Procedure Code are not classed as Review 
applications, Probas Kumar Ganguli v. Nithar Lai Gangidi^ 192- 
Cal. 1054. See also Peary Chowdhury v. Sanoo Das^ 27 I. C. 628“* 
19 C. W. N. 419 where the court has set aside a compromise decre 
as vitiated by a fraud on court. 

ApplicabSity of the Articles to cases under Sch. 11. - 

Schedule I of the Act is headed ad valorem Fees ’* and Articles 
and 5 occurring in the said Schedule have been held applicable only t 
cases where an ad valorem fee is leviable on the plaint or memc 
randum of appeal and not to cases where a fixed fee is leviable unde 
Schedule IL De Souza v. Secretary of State^ (1892) Bom. Prit 
Judgments 1353. But a contrary view is taken by the Calcutt 
High Court. Altap AH v. Jamsur AH, 30 C. W. N. 334- 1926 Cg] 
638’»93 1. C« 909. There the question arose out of an application fo 
review of a decision dismissing a second appeal under O. 41, r. 11 c 
the Civil Procedure Code. The suit out of which the appeal aros 
was one for partition and the plaint and the memorandum of appes 
bore a court-fee stamp of Rs. 15 as required by Article 17 (vi) ( 
Schedule 11 of the Court-Fees Act as amended by the Bengal Act c 
1922. It was contended that s. 4 of the Act directed the payment < 
fees as indicated by the 1st or 2nd Schedule of the Act and as the ft 
payable in the plaint in that case was under the second schedule whic 
related to fixed fees ” the first schedule which referred to “ a 
valorem fees ” could not be looked into for the purpose of levying f e< 
on an ar^lication as in the present case. It was also contended thi 
the headings of the two schedules form parts of the enactment ai 
they ref^ to two distinct classes of documents and in order to fii 
what fee should be payable on this application one must be confim 
to the second schedule and that being so, the only provision applicab 
to this document is Article 1 (d) ($i) of the second schedu 
whi^ i^oires a fee of Rs. 2. Regarding these contentions, th* 
I^dships observed thus “ In order to determine what amount of f 
payable in respect erf the document one must find whether any 
ito Idnd is specified in either the first or the second schedule of tl 
Such adkxmmeat is clearly specified in Article 4, Schedule 
ot die Act. Prima fetcie then the court-fee payable is imder th 
Article. There is no doubt that schedules annexed to an Act ai 
tiio beading under which they are placed are parts of the ena< 
ftwpt. But the same general rule which regulates the eflEect of t 
appyes also to these headings—namely that they are n 
if the langroage of the enactment 
.Cnddat cat Statute Law-^Tliird Bditkm. nage 188. T 
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private law and agency to governmental affairs with manifestly 
unjust results. More important and very valuable was the 
decision of the Council in 1924 ^ on reference as to the position 
of the Imperial Government under the Treaty of 1921 with the 
Irish Free State, in view of the refusal of Northern Ireland to 
appoint an arbitrator under the agreement for the delimitation 
of the Irish boundary. 

Occasions in which reference has been refused are not rare. 
Mr. Higinbotham’s proposal that the Council should adjudicate 
on the dispute between the judges and the Ministry as to 
correspondence in 1865 was referred merely to the law officers, 
and not even their agreement with his views mitigated the 
indignation of Mr. Higinbotham at the outrage.^ In 1872 ® the 
Council itseff refused to consider the question of the New 
Brunswick educational legislation, which was impugned as 
contrary to the intention of the British North America Act 
The President pointed out that the issue might come up on 
appeal, and, therefore, should not be dealt with on reference, 
and he also pointed out that the provincial Government had 
not assented to the reference. In 1878 ^ the Imperial Govern- 
ment refused the request of Quebec for the reference to the 
Council of the question of the right of the Governor-General to 
remove a Lieutenant-Governor, because, there being no agree- 
ment on the part of Canada to the reference, the decision would 
not be binding, and, therefore, ought not to be given. In 1886 ® 
the Canadian Government negatived the proposal of the 
Jmperial Government to refer to the Council the dispute 
between the Dominion and British Columbia as to the carrying 
out of the terms of union.® 

1 ParlPap.,Cmd.2214; see alsoCmd.2166, 2166, 2264; 14&16Geo.V,o.41. 

® See Victoria Pari. Pa^., 1864-6, B. 34, C. 2 ; 1866, Sess. 2, C. 8. 

^ Of. Pari, Pap., C. 2445, p. 121. The Govenunent of Queensland in 1921 
protested on this ground against a reference to the Council as to the validity 
of the Bill to abolish the Legislative Council. * Ibid. 

® Canada Sees. Pap., 1886, No. 34. 

® Por other cases of reference, cf. In re Wallace (1886), L. B. 1 P. C. 283 ; 
In re Pollard (1867), L. R. 2 P. C. 106 ; MacDenmtt v. Jvdgea of British 
Guiana, ibid., 341 ; In re Ramsay, 3 P. C. 427 ; Emerson v. Judges of Supreme 
Court of Newfoundland, 8 Moo. P. C. 157 ; SmiJi v. Justices of Sierra Leone, 
7 Moo P. C. 174 (cases of relations of attorneys and justices) ; d.-G. of Queensland 
V. Gibbon (1887), 12 App. Cas. 442 (vacation of seat in Legislative Council, 
Queensland ; see 31 Viet. No. 38, s. 24) ; Chete v. Reg., 8 Moo. P. 0. 484 

3816.2 L 1 
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2. As the proper fee to be levied on the plaint or memorandum 
of appeal at the time of presentation thereof, 

3. As the fee which would have been properly levied on the 
plaint or memorandum of appeal if they had been put in at the time of 
the presentation of the application for review, and 

4. As the proper fee to be levied if the applicant for review were 
then putting in a plaint or memorandum of app^ for the same relief. 

As to (1), it seems clear that it is not the proper construction of 
the phrase. In the case of a suit or appeal in forma pauperis^ no fee 
is actually levied on admission. Again the court of appeal may in cer- 
tain circumstances increase or decrease the fee actually paid and it is 
clearly more reasonable to suppose that the legislature meant the fee 
which was the proper fee to be levied and not the fee actually levied. 

As to (2), an adherence to the construction w^ould mean that even 
though the review application only relates to a small portion of the 
relief asked for in the plaint or memorandum of appeal the applicant 
for review would have to pay the full stamp paid in the plaint or 
memorandum of appeal This again seemes to me hardly acceptable. 
This view, however, has found favour in the Calcutta High Court. 
Nandilal Agrani v. Jogeftdra Chandra Dutta, (1923) 28 C.W.N. 403, 
which refuses to follow an earlier decision of this Court, 7 Madras 
High Court Reports, Appendix I, to which I shall allude later on. 
Such a construction would in this court at least make an application for 
review much more expensive than an appeal. 

As to (3), it would imply that where an applicant for review is the 
defendant and the appeals have been by the plaintiff all through, and 
the review application is thus the first motion of his for any relief, his 
application would have to be valued not on any sums paid by himself 
for the relief sought for by him but on the stamp paid by the opposite 
party for the relief sought for by it which may obviously have no sort 
of relation to the relief which the review application wants. This 
again hardly seems a reasonable construction of the phrase. 

Construction No. (4) implies the applicant pays not for the relief 
sought for by any one else over which he has no control but on the 
reli^ sought by himself and he thus pays naturally and equitably 
OD that relief as if it was a plaint or memorandum appeal by him^ 
self for the relief. This appears to be the most reasonable 
istezpfeta&Q of the phrase and it is the interpretation put 
upon the phrase by the court so long ago as 1872 (see 
J Madras H%h Court Reports, Rulings, Appendix, page l) and this 
merpeetation has been practically followed ever since by this court. 
The Bombay High Court has taken a similar view in In re Manohar 
G. Tawbekar^ 4 Bom. 26. It follows therefore that the court-fee will 
he the court-fee payable as if on the date when the review application 
was put in, the spi^icant was filing a plaint or memorandum of appeal 
Inr ^ flume rulie^ in this pmeut case the eourt-fee leviable will be 
has to be levied under the mnwixdMi Court^Peue 
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tribunal, e. g. the propriety of the deportation of British sub- 
jects from the Union in 1914 without due process of law, or the 
confiscatory legislation of Queensland in 1920. The suggestion 
then formally made to the Colonial Secretary was not given 
effect to, though it is understood that Lord Milner did not 
negative the possibility of such a development of the functions 
of the Council, which, of course, could easily be constituted in 
such a maimer as to secure real impartiality.^ It was an object 
of special care to secure that the tribunal which dealt with the 
Irish boundary issue contained an Australian and a Canadian 
judge, thus giving the decision a truly Imperial aspect.^ 

1 Keith, War Government of the Bominiona^ p. 261. Disputes as to Do- 
minion trustee stocks could thus be adjusted, for the power of disallowance 
is obsolescent (cf. p. 7709 n. 1). 

‘ The Act of 1915 (c. 92) permits the CSommittee to sit in more than one 
division at a time, a useful preparation for a possible merger. 
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Oudh. —See Nagehar Sahai v. Shian Bahadur, 1924 Oudh 108. 

Patna.— See Sheikh Abdul Oanni v. Sito Singh, 1925 Pat- 368 
-66 I. C. 143. 

Review of part— Where an application is made for the review 
only of a portion of a claim or decree, the question arises as to what 
is the proper fee. Should the applicant pay the whole or a moiety as 
the case may be of the fee paid on the plaint or memorandum of 
SLppeal or would it suffice if he treats the part of the claim sought to 
be reviewed as a separate entity and pay the whole or a moiety of the 
:ourt-fee payable on that portion if that constituted a separate claim 
by itself. On the point, there is a divergence of views among the 
several High Courts- The Madras, Bombay and Rangoon High 
Courts take a liberal view and hold that it is sufficient if the fee is 
:omputed on the fractional claim sought to be reviewed while the 
ather courts, viz., Allahabad, Calcutta, Oudh, Punjab and Nagpur 
bold contra. 

Madras.— The earliest case is that reported in 7 M. H. C. R. 
(1872) Appendix page 1, where it was held that it was sufficient to 
calculate the fee referable to that portion of the claim covered by 
the decree bought to be reviewed. This was followed in Punya 
Nahako v. King Emperor, 50 M. 488 ==52 M. L. J. 128*25 L. W. 
203*1927 Mad. 360 where Odgers,J., observed that there was no 
valid reason why the decision in 7 M. H- C. R., which has stood since 
1872 ^ould be dissented from. His Lordship further observed that 
the interpretation put upon Arts. 4 and 5 in Calcutta in Natidilal 
Agrani v. Jogettdra Chandra Dutta, 28 C. W. N. 403, worked an 
obvious injustice and preferred the view of the Bombay High Court in 
In re Manohar Tambekar, 4 B. 26, Wallace, J., has exhaustively 
dealt with all the aspects of the question in his judgment quoted above 
in extenso in another connection regarding the effect of the amendment 
of the Act between the date of the decree and the application for review. 
His Lordship's judgment contains also observations regarding the 
question as to the fee payable where the review relates to a part of a 
decree. It is observed in page 492 of the report that the court- 
fee leviable will be the court-fee payable as if on the date when the 
review application was put in, the applicant was filing a plaint or 
memorandum cd appeal for the same relief. 

Bondsay.-^The view of the Bombay High Court is the same as 
t ff* of tihe Madras High Court See In re Manohar Tantbehar, 
4 B* 26, where it was held that when a plaint or memorandum of 
mgge/A oomprises a number of dazms and a portion of such claims 
has been allowed by the judgment the party seeking a review 
dMudd be required to stamp his application with a fee sufficient to 
cover the amount of the claiins m record to which he wishes the 
oomt to review its judgment It was observed that in case of 
mgulatioii should be construed in favocur of the subject 
tbs oovistnictim |HRt by tibo Bom]^ 
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The position under these and the earlier similar instruments 
was vague. In 1869 Lord Belmore raised the matter in New 
South Wales. It appeared that it had been the custom for the 
Governor to deal with all ordinary cases personally without 
using the Coimcil. On 4 October 1869 ^ the Colonial Secretary 
ruled that the Governor had the right to use his own judgement, 
but that the views of ministers were of great weight, unless 
some Imperial interest were involved, as in a case of treason, or 
slave trading, or of some foreigner being involved. The same 
doctrine appeared in a circular of 1 November 1871,® and in 
a dispatch of 17 February 1873 to the Governor of New South 
Wales, where Sir A. Stephen had questioned the practice.® 

On 30 May 1874, Mi*. H. Parkes returned to the subject in an 
able minute in which he made clear his position. He preferred 
that in the existing condition of Colonial society the Governor 
should bear the whole responsibility, but if that were not to be 
the case, then the usual rule must follow ; if the Governor did not 
accept advice, he must find other advisers. On 29 Jtme the 
Governor forwarded the paper to the Secretary of State, and 
adopted definitely the attitude that the matter must be made 
ministerial : ‘ In the present constitutional state it is obvious 
that as regards all purely local matters ministers must be 
trusted “ aU in all, or not at all AH cases, therefore, would, 
by agreement with the Ministry and the approval of Parliament, 
be submitted with advice, when the Governor would decide if 
any Imperial interest were involved. Resignation on refusal 
of advice was a possibility, but in fact Ministers did not neces- 
sarily resign whenever their advice on some minor matter was 
rejected. New Zealand and Victoria had the system he was 
adopting ; in Queensland, South Australia, and Tasmania the 
matter actually came before the Council on the motion of the 
Minister. Mr. Parkes’s objection to ministerial responsibility he 
rejected, because Parliament would never approve it, and 
already accusations of sectarian prejudice and official corrup- 
tion had been levelled at himself. The Secretary of State, how- 
ever, did not agree with the Governor save in a general way.* 

1 Ibid., p. 1. 

* Ibid., p. 3. Cf. Parkes, Fifty Years of Australian History, i. 329-46. 

® Ibid., p. 7. Cf. Hansard, ser. 3, ccxxiii. 1065-75. 

* Pari, Pap,, C. 1202, p. 47. So again in May, 1875 ; C. 1248, pp. 6, 7 : 
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p*aint or menioranfhm of appeal, whether the review affects the whole 
or a part of the Je ree. See Nahin Chandra v. Mohamad Uzir^ 3 
C. \V. N. 291 ; hndad Marian v. Badri Prasad, (189S) A.W.N. 212 ; 
lu rc AhtuaJ, 31 A. 2H; Hussaina v. Sahib, 1913 P. L. R. 

254. But the decisions in 7 M.H.C.R. Appendix 1 and In reMnnahar 
Tamhchhar, 4 13. 26 point to the opposite conclusion. The policy of 
the leftislature is obvious. The substance of the matter is that for 
the purpose of ascertainment of the court-fee payable on the appli- 
cation for review the application relates back to the plaint or 
memorandum of appeal, as the case may be ; the amount to be levied 
is a fixed proportion independent of the scope of the application for 
review. To put the matter differently, as soon as a suit has been 
instituted the amount or court fee payable on a possible application for 
review of the prospective judgment in the suit becomes fixed 

Court-fee is leviable on the plaint which was actually filed and 
has resulted in the judgment sought to be reviewed even though the 
application related to only a small portion of the relief asked for in 
the plaint. Satya Kripal Betverji v. Saiyahikash Bafterji, 57 C. 
679=1930 CaU 631. 

In Nobin Chandra Chakraharthy v. Mukamad Uzir AH Sircar, 

3 C. W, N. 292, the review was only in respect of costs and it was 
held that the court-fee that was payable for the whole claim ought to 
be paid. 

Oudh. — In Nageshar Bahai v. Shian Bahadur and others, 1924 
Oudh 108, the question of the fee payable in applications where 
they are for reviewing part of the decree was considered. “ It was 
argued on behalf of the applicant that had it been intended that one 
half of the full fee paid on the memorandum of appeal should be 
jwiyable on such an application for review the word used would have 
been levied ” and not “leviable** and it was argued that the words 
“ plaint ** or “ memorandum of appeal ” should be construed as if 
th^ meant plaint or memorandum of appeal asking for the same 
relief as that asked for in the application for review. This question 
has been before all the High Courts in India, and while the courts 
ia Bombay and Madras, incline to the view put forward by the 
applicant, the Allahabad, Calcutta' and Lahore Courts have taken a 
CQi^ary view and have held that the words “ plaint or memorandum 
of appeal ’* mean the plaint or memorandum of appeal in which the 
jndgoKDt the review of which is asked for was passed (4 Bom. 26, 
7 M. H.C.R. App. l;31 A. 294 and3C. W. N. 291) * 

Had the legislature intended that an ad valorem fee should be levied 
only on the value of the subject-matter in respect of which relief is 
jnciglit for by the applkaticm for review, we think it would have said 
.go hi clear and definite terms. The change ip the law (from a fixed 
tp an vabfrm fee) was no doubt made to parevent frivolous 
mim wed though in anmecem fheqourtrfee leviable 
pisiind spplicatioa 
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Wales was sent to Canada, and elicited a discussion by Mr. 
Blake, who with his usual accuracy placed the whole matter in 
the most effective light.^ He interpreted the documents cor- 
rectly as an effort to insist on a personal responsibility of the 
Governor which ran counter to principle. There was, he con- 
tended, no ground on which the responsibility of decision 
should not be placed on ministers in respect of this, as of every 
other act of government. The arguments from undue pressure 
on ministers and the danger of their yielding improperly to such 
pressure were dismissed as inapplicable to Dominion conditions, 
where the Ministry was already held responsible for the preroga- 
tive by public opinion ; difficulties might arise as in aU matters 
of government, but they would best be solved by unflinching 
application of constitutional principles. He readily admitted 
that there might be cases where the Governor-General had to 
consider Imperial issues, e. g. the proposal to banish a convict, 
the treatment of a foreigner, political offmiders or offenders 
tried under Imperial Acts, but these were cases on a parallel 
with other instances in which, as Canada admitted, Canada 
might not be deemed to possess full self-government, and they 
must be left apart. The Secretary of State was, however, 
imwflling to omit as desired all reference to the special character 
of pardons, but he agreed to put nothing in the letters patent, 
and to have in the instructions only the grant of the power to 
pardon ; the provision that banishment should not be imposed 
as a condition of a pardon ; and the requirement that the 
Governor-General should receive in capital cases the advice of 
the Privy Council, in other eases that of a minister, and that, 
where the matter directly affected the interests of the Empire 
or of any country or place beyond Dominion jurisdiction, he 
should take these interests specially into his own personal 
consideration together with the advice tendered to him. 

In matters where no Imperial interest is concerned the Gover- 
nor-General’s intervention is thus compelled merely when the 
Council is, as in Shortis’s case,® equally divided. 

1 Canada Sess. Pap., 1876, No. 116 ; 1877, No. 13 ; 1879, No. 81. 

‘ Gommons Deb., 1896, Sess. 1, pp. 827 fi., 7171 ff. ; Sess. 2, p. 2279 ; 32 
Can. L. J. 237. For the usual practice, see Comnuma Deb., 1908, pp. 2915 fi. 
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trt suits by paupers, in so far as those provisions are applicable. This, 
T think, attracts the provisions of that portion of O. 33, r. 8 which I 
have refenetl to and on the authority of the case quoted would enable 
a pauper appellant to hie a review application against an appellate 
decree. 2 here is however in this case the peculiarity that the appel- 
lant was not a pauper and only seeks now to be declared qualified 
as suck* It has l^en held in a number of cases, Thomson v. Calcutta 
Tramway Co*, 20 Cal. 319, which is in turn based on Rivji Patel v. 
Sakharantf 8 Bom. 615, and Nirmal Chandra Mukherji v. Doyal 
Nath Baitacharya, 2 C. 130, that a person who institutes a suit in the 
ordinary way may be declar^ a pauper during the course of it. I 
have b^n referred to the Privy Council Judgment in S<Mri Thukaram 
V* Savi and another, 40 M. L. J. 308, for the view that the same pro- 
position applies to appeals but I can find no words in that judgment 
n support of that contention. 1 am however assured that it is the 
practice of this court to enable an appellant to qualify as a pauper sub- 
aeguent to the institution of the appeal and it seems to me that the 
malogy of the decision with regard to a suit will hold in this respect. 
Pushing that principle a little further, an appellant who has conducted 
lie appeal otherwise than as a pauper should be allowed to plead pau- 
>erism in a proceeding connected with the appeal, that is to say, in a 
-eview application. 1 think on these principles that an application to 
ile a review application in forma pauperis, will lie,” 

\rticle 6. 


Copy or translation of a 
odgi^t or order not 
Msg or having the force 
»f a decree. 


When such jndgment or 
order is passed by any Civil 
Court other than a High Court, 
or by the preuding oBcer of 
i any Revenue Court or OfiBce, 
or by any odier Judicial or 
Executive Authority^ 

{a) If the amount or valne 
of the subject^natter is fifty or 
I less than &ty rupees. 


(i) If such axDOunt or value 
exceiads fifty rupees. 


Four annas, (Six as. 
in Bengal, Bibar and 
Orissa, Central Pro,> 
Vinces, M^ras and 
United Provinces.) 

Eight annas, (Twelve 
as. in Ben^, Bihar 
and Orissa, Central 
Provinces, Madras 
and United Pro** 


When such judgment or 
order is passed by a High 
CODFt 


Vinces ) 

One Rnpee. (One 
rupee and eight as. 
in Bengal, Bihar and 
Orissa. Madras sod 
United Provinces.) 


COMMENTARY. 

1^^ UBendiMflis. — ^This Article is amended in Bengal, 
Mw Optea, C^tral Brovboes, Madras and United PtcmOceSi 
111:1111 , »s ooted m Oe tbitd cotaouk 
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by Lord Knutsford and Sir A. Musgrave alike, for the case 
which arose was not under the prerogative but under the 
Probation of Offenders Act, 1886, and no real question of the 
Governor’s discretion arose under this statutory power. This 
defeat of the Governor was followed up in New Zealand.^ Lord 
Onslow reported on 7 February 1891 that his Ministers held, in 
connexion with the pardon of a Maori, Mahi Kai, whose sentence 
for murder was commuted to life imprisonment, that their 
advice should be formally tendered and formally acted on 
under the ordinary rule of constitutional government. Lord 
Onslow held that the time had come when the rule should be 
adopted ; the social conditions referred to by Mr. Parkes in 
1874 had passed away in New Zealand ; ministers were now able 
to take responsibility ; as it was, deputations waited on the 
Governor ; he was accused of being biased by religious or class 
prejudice, and counsel for the prisoner tried to turn him into 
a Court of Appeal from the judiciary. The old convention as 
to ministers allowing the Governor to act independently had 
broken down in Queensland and now in New Zealand — South 
Australia in the same year denounced it, the Government 
threatening to resign — and it would be sufiBlcient in every case 
to adopt the rule of action on ministerial advice, unless the 
Governor were willing to change his ministers, subject, of 
course, to the reservation of cases affecting the Empire or 
foreign countries. The Secretary of State consulted the Colonies 
in Australia, and, on their agreement with the new view, fresh 
documents were issued adopting the rules laid down for Canada, 
and requiring only personal consideration of matters affecting 
the Empire or foreign countries. 

On the issue of the position of ministers,, when the Governor 
refused to act as advised because of some Imperial interest, 
there was the usual confusion of thought, Mr. Ballance in his 
memorandum on the power of pardon insisted that in every 
case the Governor must find other ministers i£ he declined 
advice, thus negating the doctrine definitely laid down by Lord 
Carnarvon on 4 May 1875 ^ that, if the Governor acted under 
Imperial instructions, ministers ought not to feel either obliged 
or entitled to retire, seeing that they were not responsible for 

1 Pari. Pap., 1891, Sess. 2, A. 1, pp. 5, 6, 19, 20. 

® Pari. Pap., C. 1248, p. 7 ; Canada Sm. Pap., 1876, No. 116, p. 82. 
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COMMENTARY. 

Local amendments.— This Article has been amended in Bihar 
and Orissa, Central Provinces and United Provinces and the fee 
enhanced. 

This Article applies to decrees or orders having the force of a 
decree while the preceding Article applies to orders which have not the 
force of a decree. 

Order having the force of a decree.— Vide, orders under 
ss. 47, 144 etc., or an order rejecting a plaint under the Code of Civil 
Procedure. See also Commentaries under Sch. II, Art. 11. 

Application of the Article — ^Where the decree of order relates 
to subject-matter which has got a money value, this Article applies 
and there is a graduated scale of fees, according to the valuation. But 
where the subject-matter is not capable of valuation, and a fixed fee is 
paid it appears that Art 9 is the proper article to apply. 

Article 8. 


Copy of any docu- 
ment liable to stamp duty 
under the Indian Stamp 
Act. 1879, wben left by 
any party to a suit or pro- 
cemiug in place of the 
original withdrawn. 


{a) When the stamp duty 
chargeable on the original does 
not exceed eight annas [one 
rupee in Bombay.] 


(6) In any other case. 


The amount of the 
duty chargeable on 
the original. (One 
and a Ti^lf times the 
amount of the duty 
chargeable on the 
original in Bihar 
and Orissa.) 

Eight annas. (Twelve 
annas in Bihar and 
Orissa and United 
Provinces.) 


One rupee in Bombay. 


COMMENTARY. 

Local amendments. -This article has been amended in Bihar 
and Orissa, Bombay and United Provinces. 

Indtan Stamp Act, 1879.— See now the Indian Stamp Act 
of 1899 (11 of 1899}. 

Application.— 'The Article applies only to the case of copies of 
9Bch docnmenlsasare liable to stamp duty under the Indian Stamp Act 
1899# Again the original must have been placed on the records of a 

and sought to be withdrawn by the substitution of the copy. 

i ^ Tffe is one (rf the group of four Articles 6 to 9 which provide 
on copies. O. 13, r. 9, Civil Procedure 
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clemency to a murderer and to strike leaders excited bitter 
comment on the score that their action was dictated by pure 
expediency, as doubtless was the case, and in 1911 they sought 
to shelve responsibility by a Criminal Appeal Bill in which the 
judges were to consider all death sentences; the Executive to 
have no further responsibility. Queensland more sensibly 
determined to set the lead in Australia by abolishing a death 
penalty which was never carried out, and did so in 1922. 
Murders are not frequent but far from rare.^ 

No change was made in substance in the State letters patent 
and instructions on the advent of the Commonwealth ; the 
Commonwealth in its turn was treated exactly as was Canada, 
the power to pardon and the conditions being expressed in the 
instructions and not the letters patent. The power is definitely 
restricted to offences against the laws of the Commonwealth, 
i. e. any Commonwealth common law or statutory law, as on 
defence, customs, quarantine, the post office, and so forth. If 
an action is a crime at common law in a State, or under the 
federal law, the power to pardon belongs constitutionally to the 
Governor-General or the Governor, according as the prosecution 
is federal or State, though in strict law a State Governor, who 
has power to pardon for any offence which may be tried within the 
State, might pardon even for an offence punished under Com- 
monwealth law. He alone can pardon for offences tried under 
Imperial Acts. In Canada in 1906 the old wording ^ which 
allowed the Governor-General to pardon provincial offences, 
deliberately inserted at first by the Imperial Government, which 
refused to accept the desire of the Quebec Conference for the 
grant of the pardoning power in respect of provincial matters 
to the Lieutenant-Governors, was withdrawn. This should 
have been done much earlier, when it had been decided by the 
Supreme Court that the pardoning power could properly by 
Act be conferred on the heads of the provincial Executives. 
But, carelessly, the power to pardon in respect of offences 
under Imperial Acts was stiU omitted. 

1 The Victorian Supreme Court has held that a free pardon still leaves a man 
liable to be refused admission under a law to prevent the influx of criminals ; 
RyaU V. Kemaly, 6 W. W. & A’B. (L.) 193, 206, 207. 

® Sesa, Pap.f 1869, No. 16. Before federation both the Governor-General 
and the Lieutenant-Governor of Upper Canada had delegation of the power. 
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clear that court-fee could not be collected on those certified copies 
under Art. 8, for Art, 8 is restricted to cases where the original 
document is liable to stamp duty under the Stamp Act. Here, the 
original account book not being so liable, the certified copy could not 
come within this Article. The only other Article under which it could 
be charged is Art. 9. This question was adverted to but not decided in 
the 11 Bombay case above referred to. Their Lordships observe as 
follows:— “ Sch. 1 of the Court- Fees Act, Art. 8 shows that when a 
party to a suit withdraws an original document, any copy he leaves of 
that document is charged under it only if the original withdrawn is itself 
liable to stamp duty under the Stamp Act. Therefore, the copies left by 
the creditor are not chargeable with any court-fee under the Court- 
Fees Act, Sch- 1, Art, 8.” Their Lordships have not pronounced an 
opinion about the applicability of Art. 9. 

Article 9. 


Itnmber. 


Proper fee. 

Copy of any revenue 
or judicial proceeding or 
order not otherwise provi- 
ded for by this Act or copy 
of any account, statement,! 
report or the like, takea 
out of any Civil or Crimi- 
nal or Revenue Court or 
or from the office 
oi any chief officer charged 
with executive admistra- 
tion of a division. 

For every three hundred 
and sixty words or fraction of 
three hundred and sixty words. 

Eight annas. 

[Twelve annas in 
Bihar and Orissa.] 

COEMENTARY. 


PlroTincial amendment. — ^The fee has been raised in Bihar 
and Orissa. 

Applicationu*— This is a residuary Article supplementing Articles 
6 and 7 and provides for cases not provided for by them. This 
Article should be applied where there is no other specific provision in 
the Act 

Judicial Rroceeding, — The expression ' Judicial ’ is used as 
opEUtrasted with * revenue*. There is no definition of the word 
* pcoceeding * either in this Act or in the General Clauses Act. This 
1^ crmtod a deal of confusion in understanding the exact scope of the 
sefvend prcmsioas of this Act where the word * proceeding ’ is used. 

has been defined in the Civil Rules of Practice in Madras 
I# documents presented to or filed, in court by any pairty or 
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In the case of Southern Rhodesia the form adopted is that of 
the Union, with the suitable qualification of a political offence 
as one unaccompanied by other grave crime, 

§ 6. The Prerogative in Newfoundland and Malta and Irdand 

In Newfoundland the old instruments remain unchanged. 
The letters patent give an absolutely general power, with an 
equally general prohibition of making a pardon conditional on 
banishment, even in the case of political offences or aliens. The 
instructions merely provide for the personal discretion of the 
Governor in the case of death sentences.^ It was left, therefore, 
for constitutional practice to decide how the prerogative should 
be exercised, and up to the Governorship of Sir William 
Macgregor the matter was left in the hands of the Governor. 
He, however, induced ministers to accept responsibility, after 
a violent attack had been made on him for lenadtting a fine in 
respect of a technical breach of the game laws of the Colony. 
Doubtless, however, in a place like Newfoundland, noinisters 
may be anxious to obtain the advice of the Governor in cases of 
difiSculty. Formerly, of course, the treaty rights of American 
citizens and French subjects rendered it always possible that 
the Governor might have to exercise the prerogative on Im- 
perial grounds, but the recent regulation of these rights dimin- 
ished this necessity. 

In the case of Malta the form adopted is that of Southern 
Rhodesia, banishment being permitted in the case of aliens 
generally, but only in respect of a political offence unaccom- 
panied by other grave crime in the case of a natural-bom or 
naturalized British subject. 

In the case of Northern Ireland the system of the United 
Kingdom is adopted, under which the IiCnister is responsible 
for all decisions, and in the Irish Free State similarly the 
Governor-General is ehminated, though it may be ruled that 
if he desired he could exercise the same power as the Governor- 
General of the Dominion in view of the Treaty of 1921. In fact, 
it is obvious that no Court could hold invalid any pardon 
granted by him in the King’s name. 

In every case it must be remembered that the King has the 
right to pardon on the advice of Imperial ministers, but this 
Cf. Cape Asa&rMy Dd>., 1907, pp. 100-2. 
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administration, must if filed later on by parties in support of their 
petitions and applications are to be treated as ‘ copies ’ within the 
menning of this Article. Proceedings of Madras Board of Revenue 
No, dated 7-1U1S98. Standing O. No. 124. Board of Revenue 
Madras Stamp Manual, 4th edn., page 342. 

Search fees.— There is no provision of law and there is nothing 
in the Civil Rules of Practice (Madras) or any rule that govern the 
procedure of a Civil Court authorising the levy of search fees for 
supplying copies to litigants. When an application is made all that is 
required by a party is to supply stamps for copies and if the required 
number of copy stamps are supplied, it is the court’s duty to furnish 
copies asked for, Raja Sahebv» Sub-Collector^ 51 M, 599“ 1925 Mad, 
370. 

Copies filed by a party in appeals or civil revision 
petitions in prior to decree cases in Madras.<-ln all civil 
miscellaneous appeals or second appeals or civil revision petitions, filed 
against interlocutory orders in what are known as * prior to decree 
cases ’ the question arises whether the copies c f documents filed by the 
party ought to be stamped with the necessary court-fee. According to 
the procedure followed previously, as soon as such an appeal or civil 
revision petition was admitted the entire records were called up from the 
lower courts, so that there was practically a stay of proceedings though 
there was no such stay by the appellate court. To prevent this evil 
O- 43, r. 2, C. P. C. was re-enacted in Madras and it is provided 
therein that in the case of appeals from interlocutory orders made 
prior to decree, the court which passed the order appealed from, shall 
xK>t send the records of the case unless an order has been made for 
stay of further proceedings :n that court. As a consequence of this, 
the Appellate Side Rules of the Madras High Court require the party 
to file certified copies of documents in such appeals or civil revision peti- 
tions in prior to decree cases. Under the Court-Fees Act s. 4, court-fee 
has to be paid on those documents It is a real hardship as these 
c^fied copies are required to be furnished only as an expedient 
measure to prevent an automatic stay of proceedings in lower courts. 
Normally if the records have been called for from lower courts there 
wokM have arisen no necessity for parties to file certified copies and 
pay court-fee thereon. Therefore it is hardly fair to require them to 
pay Qonrt-fees on these certified copies. But the Act leaving no 
dmeredon in the matter, oonrts have to collect the fee. It is for 
cniBsitoation whether the Government should not remit the court-fee 
on sQcb copies under tiie pow^s vested in it under s. 35 of 
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The Privy Coimcil ^ has definitely ruled that the power to 
pardon extends to pardoning contempts of Court resulting in 
the committal of an offender to prison, a matter of importance, 
for it has been stated in the United Kingdom ^ that pardon is 
not available in the case of contempt of Irish Land Courts. 
This doctrine seems, however, to have been mainly due to the 
convenience of exonerating thus the Government from responsi- 
bility, and it would be interesting to see the validity of a royal 
pardon denied by any Court on such a ground. Unfortunately, 
Governments in these matters prefer to adhere to shirking 
responsibility. 

Since 1878, on a suggestion of Mr. Blake’s, power has been 
given to pardon offences triable, though not committed, in a 
Colony. This power was carelessly omitted from the Canadian 
instructions of 1905, through a literal following of the Common- 
wealth instructions of 1900 in forgetfulness that the two Consti- 
tutions differ vitally, and a similar blind following of the blind ® 
resulted m denying the power to the Governor-General of the 
Union in 1910. When Imperial forces are within a Colony, it is 
not the practice of the Governor to exercise in respect of them 
the royal prerogative, though in law he could clearly do so.^ 

^ In a Bahamas case, [1893] A. 0. 138. ^ Hansard, ser. 4, cxciii. 102. 

^ This neatly illustrates the numbing force of precedent on legal advisers. 
So the Queensland letters patent of 1925 (s. 9) assume the existence of the 
Legislative Council abolished in 1922, and the Cyprus letters patent (s. 9) try 
to override the Colonial Laws Validity Act, 1865. 

* For his statutory po-wers, see Army Act, s. 54 (7) and (9). 
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BengiiL— For the entries above the proviso in the second column, 
and for the entries in the third column, the following is substituted 
by Beng. Act IV of 1922 namely ; — 

when the amount or value of the property in Two pEir, centum, 
respect of which the grant of probate or letters 
is made exceed two thousand rupees, on such 
amount or value up to ten thousand rupees 

and 


when such amount or value exceeds ten thousand 
rupees, on the portion of such amount or 
value which is in excess of ten thousand rupees 
up to ^ty thousand rupees 

and 

when such amount or value exceeds fifty thousand 
rupees, on the portion of such amount or value 
wldch is in excess of fifty thousand rupees up 
to one lahb of rupees 

and 

when such amount or mine exceeds a lakh of 
rupees on the portion of such amount or value 
which is in excess of one lakh of rupees 
adds4 by Act XI of 193^ up to two lakhs and 
fifty thousand rupees, 

and 


Three per centum. 


Four per centum. 


Five per ceutnm. 


when such amount or value exceeds two lakhs 
and fifty thousand rupees, on the portion of 
such amount or value which is in excess of two 
lakhs and fifty thousand rupees up to three lakhs 
of rupees, 

and 

when such amount or value exceeds three lakhs 
of rupees, on the portion of such amount or 
value which is In excess of three lakhs of rupees 
up to four lakhs of rupees, 

and 

when such amount oc value exceeds four lakhs of 
rupees, on the portion ,o£ such’ amount or value 
which is in excess ol four bkhs of rupees up to 
five lakhs of rupees, 

and 

wbeu su^ amount or value exceeds five 
' iA rupees, on fhe portion of such amount or 
* aMe. wfaicli is in eaeoeas of five kkha of rupees : 

Bihar and Onasa»*~*For the entries above the proviso in the 
Aocotai ootamn aaod for the entries in the third colamn, the. following is 
by Act’ I of i922» namely : — 

WM tlie/iposmt or vatae of the propel in. Two oer oeutnm. 

‘ “ thqqaiMid rupees 


Five and a half per centum. 


Six per centum. 


Six and a half per centum. 


Seven per centum. 
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11. Probate ft will or 
letters o£ adniinistration 
with or without will 
annexed.— 'Cofif if. 


; When the amonzit or value Five per centum, 
j of the property in respect of 
I which the grant of probate or 
letters is made exceeds two 
lakhs of rupees, on the part of 
the amount or value in excess 
of two lakhs of rupees, up to 
two lakhs and fifty thousand 
rupees. 

When the amount or value Five and a half per 
of the property in respect of centum, 
which the grant of probate or 
letters is made exceeds two 
lakhs and fifty thousand rupees, 
on the part of the amount or 
value in excess of two lakhs 
and fifty thousand rupees up to 
three lakhs of rupees. 

When the amount or value Six per centum, 
of the property in respect of 
which the grant of probate or 
letters is made exceeds three 
laldhs of rupees, on the part of 
the amount or value in excess 
of three lakhs of rupees up to 
four lakhs or rupees. 

When the amount or value Six and a half per 
of the property in respect of centum, 
which die grant of probate or 
letters is made exceeds four 
lakhs of rupees, on the pert of 
the amount or value in excess 
of four lakhs of rupees, up to 
five lakhs of rupees. 

When the amount or value Seven per centum, 
of the property in respect of 
which the grant of proWe or 
letters is made exceeds five 
lakhs of rupees, on the part of 
the amount or value in excess 
of five lakhs of rupees : 

Provided that when after the 
grant of a certifikxtte under 
PartX of the Indian Succes* 
skm Act, 1925, or under Bonw 
bay Reflation VIII of 1827, 

In reject of any property 
iadoded in an estate, a grant 
of probate or letters of adminis- 
tc a teo B is made in respect of 
tbe aame estate, the fee payable 
in ze^yoct of the latter grant 
shaB be reduced by the amount 
of the fise paid in respect (of the 
fonner grant. 


THE CHURCH IN THE DOMINIONS 


§ 1. The Legal Position of the Church of England 

I N England the Church of England still remains in vital 
connexion with the State, a fact symbolized by the presence 
of the Bishops in the House of Lords, the apparatus of Ecclesi- 
astical Courts from which an appeal lies to the Privy Council, 
State establishment, and, since 1919, the extraordinary power 
of legislation for its own affairs vnth the formal approval of 
Parliament possessed by the Church. In the Dominions the 
Church has gradually come to be dissociated wholly from the 
State, and the only two Churches which may be said to be in 
a sense established are the Roman Catholic Church in Quebec,’- 
where it is permitted to exact by the civil authority its dues 
from all its followers, and the same Church in Malta, in which 
by the first Act passed after the grant of responsible govern- 
ment it was enacted that the ‘ Roman Catholic Apostolic religion 
is, as it has ever been in the past, the religion of Malta and its 
dependencies 

The historical process by which this result has been achieved 
is interesting. It was manifestly difficult to hold that the 
English ecclesiastical law was carried into the Colonies, and, 
when in 1787 the first bishopric was set up in Nova Scotia, the 
jurisdiction conferred on the Bishop was not expressed to 
extend to any non-ecclesiastics, but it did empower him to 
visit, punish and correct, whether by removal, deprivation, 
suspension, or other ecclesiastical censure, all ecclesiastical 
persons in his diocese, and to inquire into their conduct by 
sworn witnesses. Another commission gave him like power in 
Quebec, New Brunswick, and Newfoundland ; this bishopric 
was recognized in the Imperial Act of 1791 establishing repre- 
sentative government m the Canadas. In 1793 a bishopric of 
Quebec was founded and the Canadas removed from the juris- 

* The Pope, of course, realty governs the Church ; cf. his marriage laws, 
Canadian Annml Review^ 1908, p. 629. The right to appoint bishops doubtless 
once belonged to the Crown (Forsyth, Cases and Cpinixms^ pp. 49-51), but the 
idea of using it dropped, and an alliance between State and Church substituted. 
See, e. g., Skelton, Sir Wiljrid Laurkr^ i. 82 £P., 120 

Mm2 
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Unitedl Provinces.— For the entries above the proviso in the 
second and third columns, the following is substituted by Act III of 
1932, namely : 


1. When the amount or value 
of the property in respect of 
which the grant of probate or 
letters is made e/ceeds one 
thousand rneeps, bat does not 
exceed ten thousand rupees ; 

and 

2. When such amount or 
value exceeds ten thousand 
rupees, but does not exceed 
dfty thousand rupees ; 

and 

3. When such amount or 
value exceeds fifty thousand 
rupees, but does not exceed one 
lakh of rupees, for the portion 
of such amount or value which 
is in excess of fifty thonsand 
rupees; 

and 

I 4. When such amount or 
I value exceeds a lakh of rupees, 

I for the portion of snch amount 
or valne which is in excess of 
a lakh of rnpees . 


Two per centum on 
such amount or value. 


Two and one-half per 
centum on snch 
amount or value. 


Three per centum on 
such amount or value. 


Four per centum on 
such amount or value. 


The taxable minimum. — ^This Article has to be read with 
s. 19 (viii) supra which exempts estates of the value below Rs. 1,000. 
But this has been amended in Bengal, and Bihar and Orissa, and the 
minimum raised to Rs. 2,OOG so that all estates of the net value up 
to Rs, 2,000 are exempt from the fee in those Provinces. 

Application for the grant of probate. — The fee liviable 
on such an application for the grant of probate or letters of adminis- 
tration is prov'ded for in Art 1, Scb. II and the fee for the grant of 
snch applications is provided for in this Article. 

Probate of a wilL — A * WiU ’ is defined in s. 2 (h) of the 
Indian SocoessioB Act (Act XXXIX of 1925) as meaning the legal 
declaration of the intentioii of a testator with respect to his property 
whidh he doBim to be carried into eSect after his death. 

Pkobate.— Is dsGned in s. 2 of the same Act as meaning the 
copy of a will certified under the seal of a court of competent jnri^ic- 
tioo with a grant of administration to the estate of the testator. 

Grant ol probate or letters of administration.— As to 
whom fMtofaate shall be granted see s. 222 of the Indian Suocesions 
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Crown to create such jurisdictions overseas, for that repeal had 
been expressly preserved by 13 Car. II, c. 12, which otherwise 
restored ecclesiastical jurisdiction. Nor could it be held that 
ecclesiastical law, unless specially introduced, was in force in 
a settled colony, so that, even if letters patent gave the bishop 
metropolitan rank, they could give no jurisdiction by reason 
of that rank. Spiritual authority might be inherent in the 
rank of metropolitan, but it could be transformed into civil 
power only by Imperial or local legislation. Further, it was 
impossible to find any basis of contract in the case, there being 
no actual agreement binding the prelates in question, whose 
relations were imposed solely by the supposed royal power. 
The judgement, it must be confessed, erred in fact ; it treated 
Natal as having representative government, so that the Crown 
had no legislative authority left. In point of fact Natal was 
a Crown Colony, and without power to change its Constitution, 
so that, if the Crown had had no power to legislate, there could 
have been no change, while in point of fact the Crown did 
legislate in 1856 by bestowing a representative Constitution. 
It is, however, possible that, even if it had remembered this, 
the Council would have relied on the fact that the Bishop of 
Capetown was not subject to the power of the Crown to 
legislate for Natal, and, therefore, it was not competent to 
create effectively the metropolitan relationship. 

This case was followed by the judgement of Rondlly M.R. in 
Bishop of Natal v. OladstOTie ^ that, whatever else might be the 
case, the Bishop was entitled to be paid his salary. He at- 
tempted there to make quite clear the distinction between 
a Church in a colony which was a real branch of the Church of 
England, and a Church which might be in full communion, but 
was not really a branch. His criterion rested on change in the 
form of appointment of bishops or ecclesiastical tribunals, and 
he endeavoured to make out that the Privy Council had ad- 
mitted the possession of jurisdiction. The matter, however, was 
much better dealt with by the Privy Council itself in Merriman 
V. WilliamSy^ where it was quite clearly laid down that it could 
not be ruled that Englishmen in the Colonies had ceased to be 
members of the Church of England merely because they elected 
their bishop, or had a different system of ecclesiastical courts, 
^ L. R. 3 Eq. 1. ® (1882) 7 App. Gas. 484 ; Walker, Lord de ViUiers, pp. 178 f. 



480 


THE COURT-FEES ACT 


[9CH, I 


The Administrator-Generals Act— Under s. 31 of the Act. 
if the estate is worth less than Rs. 1,000, the certificate of the 
Administrator-General would be sufficient. Narayan v. Pandurang, 
34 B. 506. 

Value of the property. 

(1) It is the value at date of application.— Tho true value of 
the estate is its value at the date of the application for probate 
or Letters of Administration and not the value at the death of the 
testator. Deputy Commissioner^ Singhbum v. Jagdish Chandar, 1921 
Pat. 206. 

(2) It is payable only in respect of the property as to which 
probate is granted and not in respect of property which may he 
iUtifnatdy administered by the executor {ibid). 

(3) It is the net and not the gross value that is to be considered. 
In the goods of Chin Ah Yatng^ 24 I. C. 823^ In the goods of 
Qu^i^rough, 22 C. L. J. 160 ; In Re Catherine Thaddeus, 24 
L C. 193 ; The decision to the contrary in Collector of Maldak y. 
Nirode Kumini Dassy, 17 C. W. N. 21 is no longer good law. 

There was a conflict of views between the several High Courts 
as to whether it is the gross or the net value of the estate that is the 
determininig factor. It was held in the decision In the goods of Mrs. 
B. B, W. Meik, 40 All, 279, that to hold that duty is payable on the 
grose value is inequitable. Apart from any question of hardship 
Richard, C. J., observed as follows (p. 281 of the Report) “ It remains 
to be considered whether upon the true construction of the Act not- 
withstanding any hardship that may arise, duty is nevertheless 
leviable upon the gross value of the estate. We think we are bound 
to read the Schedules together with the Act. ’•' * On a true 
construction of the Act, no duty is payable where the value of the 
estate after xnaking the deductions specified in Annexure B of the 
3rd schedule is less than Rs. 1,000 

In the decision In the goods of Hariet Teviot Kerr^ 18 C*L.J. 308, 
Hookerjee, }., has discuss^ the question elaborately and has held 
that the value referred to is only the net and not the gross value. 
His Lordship observed as follows : — Article 11 of Schedule I to the 
Court-Fees Act provides that on a probate of a will or letters of 
Administratioo with or without vdll annexed when the amount or 
value of the property in respect of which the grant of probate or 
letters is made exceeds one ^ousand rupees but does not exceed ten 
thoumnd mpees a fee of 2 per centum has to be paid on such amount 
or value* Vivien such amount or value exceeds ten thousand rupees 
httt dbes not exceed fifty thousand rupees, a fee of two and one-half 
pur centum on such amount or value has to be paid ; when such 
inee^ or value exceeds fifty thousand rupees a foe of three per 

has fo be paid. On behalf of the 
^ axgued Aat.tha .foe payable ought 
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Colenso, and left it for the Church itself in all the seK-goveming 
Colonies to obtain from the local Legislatures such legal aid as 
they deemed desirable. The English Church in South Africa 
constituted itself the Church of the Province of South Africa in 
full communion with the Church of England and other Anglican 
communities ; its Provincial Synod decisions bind all members 
of the Church in South Africa, but it is prepared to accept the 
authority of the General Synod of the Church of the Anglican 
Communion, when that meets, and the General Consistory of 
the Lambeth Conference as its court of final appeal. It has 
twelve dioceses, mcluding that of Natal, a bishop of the Church 
having been consecrated by the Archbishop of Canterbury in 
1893. Similarly, in 1866, New South Wales provided itself with 
a Constitution, followed by Queensland and Western Australia 
in 1868 and 1872. In the latter year a synod of the Australian 
dioceses was agreed upon and remodelled in 1896. Since 1905 
there have been three archbishops, the primate being elected by 
the bishops. Sir G. Grey helped to draft a Constitution for the 
Church of New Zealand,^ which is in all matters of government 
autonomous, as of course is the Church of England in Canada. 
In aU these cases the civil rights of the members of the Church 
are enforced by the Courts on the usual basis of the observance 
of pacts among members of voluntary associations.^ 

The consecration of these bishops in these Churches is 
entirely a matter for the Church itself, but consecration if 
desired by an archbishop in England requires the sanction of the 
Crown,® which has power to authorize consecration of bishops 
for service overseas within or without the British dominions. 
In other cases the Colonial bishops consecrated in this manner 
are fuU members of the Church of England in every sense, and 

1 Cf. Collier, 88; Busden, ii. 256 ; Bishop of Wellington, 
Guardian^ 11 Aug. 1875 ; Phillimore, Ecd, Law, II, x, chap. 3. 

® For the litigation in Natal see Board of Curators of Church of England v. 
Durban Corp, (1900), 21 N. L. R. 22 ; Moses Sibisi v. Curators, ibid., 90 ; Dilke, 
Problems of Greater Britain, ii. 418 £E. Act No. 9 of 1910 ended property dis- 
putes between the Churches, but recognized their distinction. 

® No diocese is assigned for Colonial bishops ; see Lord Kimberley’s decision 
on the Bishop of Sydney’s request in 1872 ; New Zealand Parh Pap., 1872 A, la, 
p. 31 ; Hansard, ser. 3, clxxxvii. 256, 762 ; Pari. Pap. H. C. 259 II, p. 50 ; 
Adderley, Colonial Policy, pp. 395 ff. The style Lord Bishop is irregular ; 
Pari. Pap., C. 3184, p. 7. Right Rev. is ofdcial. 
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property not subject to duty, the difference between the gross 
value of the estate and the amount of debts, alone constitutes property 
subject to duty. But it has been urged on behalf of ihe Board of 
Revenue that Article 1 1 of the first Schedule militates against this 
view inasmuch as that Article requires the fee to be paid on the 
amount or value of the property in respect of which the grant of 
probate or letters is made, and it cannot be disputed that the 
grant of probate or letters is made in respect of the entire estate. 
The true mode of interpretation of a statute like the Court-Fees 
Act which has been repeatedly amended is not to consider 
individual sections but to take them as a whole and to give effect to 
the legislative intent upon a particular matter. It is conceivable 
that in 1899 when by s. 2 of Act Xf of that year, s. 19-1 was inserted 
in the Court- Fees Act as originally framed, the language of Article 
11 of the first schedule was not carefully considered. Still it 
is the duty of the coutt to give effect as far as practicable, 
to all the sections of the statute as it stands in its amended form, 
and the court cannot rightly be invited to place such a constractioz! 
upon the new sections introduced as would unquestionably destroy 
their effect. When the Legislature states e^cplicity in the third 
schedule which was inserted in 1899 that debts due and owing from 
the deceased are not subject to duty, that the petitioner is by law 
allowed to deduct the amount of debts from the gross valuation 
of the estate and that he is to state in Annexure A the net total 
value of the estate, the Court should not interpret Article 11 of the 
first schedule as an isolated provision. But the court should give 
eflfect to the combined provisions of Article 1 1 of the first schedule 
and the third schedule. From this point of view the fee should l^ 
calculated upon the net value of the estate obtained by the deduction 
of the amount of the debts from the gross value of the estate.” 

Judgment debt due to estate —Valuation.— It isopen to 
the executor applying for probate to put upon a judgment debt forming 
part of the deceased’s estate what he considers to be its fair value, 
having regard to the chances of recovery and pay duty on such value 
only. In re Radhibai Rupji Sunder 55 B. 844 « 1931 Bom. 419. 
The older decisions in In re Rantchandra Ghose, 24 Cal. 567 and 
In ihe goods of B» L. Beake^ 13 Beng. L. R. 241 to the contrary do 
not seem to be correct* 


P^vident Fund. — Money standing to the credit of a deceased 
person in Railway Provident Fund deposit is personal property. 
It is an asset of the deceased and if such sum exceeds Rs. 2,000 
it is liable to assessment. In re Robinson^ 5 Luck. 712-1930 Oudh 
145 ; but see contra In re Digambar, 1926 Nag. 306 and other 
s died below. Where a nominee of the Provident Fund of the 
applies for letters of Administration to the estate of the 
the amount of Provident Fund is not an asset liable to 
^iMbhate duty. Secretary of State w. Mary Murray, 1930 Cal. 252; 

WUliamj 1925 Nag. 108; but see contruf. In 
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received the most favourable consideration and was permitted 
to exact by law her dues from aU Roman Catholics. Although 
the Crown had the legal right to appoint Roman Catholic 
bishops the power was never employed,^ and more or less 
surreptitiously the Pope was permitted to exercise the full and 
complete control of his co-religionists in the Dominion. Educa- 
tion has been wholly controlled by the Church, and it has long 
distinguished itself by its excursions into politics, the priesthood 
enforcing a strict control over the people. In 1877 ^ an election 
was declared void by the Supreme Court simply on the score of 
clerical influence, and that influence has been active in gradually 
removing from Quebec the settlements of Protestant farmers. 
In 1895-6 it was the fear of the clergy of Quebec which drove the 
Conservative Government to ruin in the effort to coerce Mani- 
toba on the educational issue.® The priests worked hard to 
reward Sir C. Tupper by urging their parishioners to vote against 
Mr. Laurier, under threat of severe ecclesiastical censure. The 
defeat of their efforts did not endear him to them, though in 
1896 he presented the humiliating spectacle of a Premier 
petitioning the Pope to approve his actions,^ and in 1909-10 
their objection to military service evinced itself in extreme 
hostility toward his naval projects, and their carrying against 
him elections in Drummond and Arthabaska. Great excitement 
prevailed in 1909, when the first Plenary Council was held there 
by command of the Pope, and in 1910 the Eucharistic Congress 
elicited great demonstrations, the Administrator, in the absence 
of the Governor-General at Hudson Bay, going out of his way 
to greet the Papal Legate, whose visit was honoured by the 
presence of soldiers in uniform, though the Government in the 
House of Commons was emphatic in repudiating any oflficial 
character for the facts.® During the war the Church, unfor- 
tunately, was in the main antipathetic to any share in the 
dangers of the Empire. It must be remembered that France, 

1 Cf. Part Paf,, H. C. 94, 1838, pp. 71, 72. 

® Brassard v. Langemi, 1 S. C. R. 145. See Skelton, Sir Wilfrid Laurier, 
i. 143 ff. Bishop Langevin actually pressed for the removal of Judge Casault 
from his Laval chair because he took part in the decision to annul an election 
at Bonaventure, where cures threatened to refuse the sacraments to Liberal 
voters. A mission of Mgr. Conroy in 1877 led to less immoderation of action. 

® Skelton, i. 462 &, ^ Ibid., ii. 37 f. 

® Cf. Canadian Annual Review, 1907, pp. 408 f . ; 1910, pp. 352, 358, 625. 
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contendeil by the executors on the authority of Collector of Kaira v, 
Chnni Lji, 29 B, 16b that the deceased testator had not beneficial 
interest in any part of the property devised and therefore that they 
are exenijit from the payment of any duty. This contention was not 
upheld. Their Lordships went on to observe further as follows : 

“ The Court-Fees Act exempts from payment of duty any part 
of the estate of a deceased testator or person to whom letters of 
administration are sought or could be shown to have been held by 
him as bare trustee without himself having any beneficial interest 
therein or any power of beneficial disposition. Wills admittedly 
made by a member of a joint Hindu family purporting to dispose 
as of self acquired property, of joint family property in favour of 
the survivors have been solemnly propounded. Probate has seeming- 
ly been given as a matter of course. In this way the funds of the 
joint family property in the shares of companies have been obtained 
by the survivors. But the question arises whether survivors thus 
seeking to obtain their own property under the fiction of a devise, 
should be called upon to pay the full duty. * * * Those who 
propound a will and claim under it can hardly be heard to say that 
the testator had no powers of beneficial disposition. When ex 
concessist the alleged testator was a member of a joint Hindu family, 
and the whole property covered by the will was joint family property, 
one would have thought that there was no legal foundation for the will, 
no need of probate. It is not a satisfactory answer, that in probate 
proceedings the Court has no further concern in the matter than to 
see whether in fact the will was made, and whether in other respects 
it was a valid will. That is of course true but it does not exhaust 
the question. If those seeking probate mean to include the whole 
of the property devised under the exemption clauses, it does 
become the duty of the court to enquire so far, at least, as to satisfy 
itself that the conditions upon which exemption is granted have been 
fulfilled. Where, in the circumstances mentioned, the whole property 
is given to the sole survivor, who again ex concessis would take it in 
his own right, will or no will, the will propounded is on the face of 
it a mere nullity to which no efiect could be given. Had it been 
necessitated owing to the testator having invested the joint family 
funds in the shares of the bank and other companies, then it appears 
to ns that however anomalous the position, which is thus reached 
may it cannot be contended that since a will is necessary under 
which the nominal testator hands on this part of the joint family 
property to the survivor, . he had not at the date of his death any 
beneficial interest in that property and was never more than a bare 
trustee of it for the survivor or survivors. The reason for the exemp- 
tibii is clear. But neither that reason nor any consideration of policy 
which oocuts to US would warrant its exten^on this length. Although 
thteiderisee under the will takes but what is his own, if he needs a will 
it, we do not see why be should not pay the ordinary duly. He 
allaiwed to blow hot and cold and say in one breath that a 
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associations, whose arrangements are, therefore, subject to 
examination by Civil Courts whenever any civil interest is 
concerned.^ The matter was carefully considered in Macquem 
V. Frachleton,^ where a dispute between a minister of the 
Presbyterian Church in Queensland and that Church as repre- 
sented by its General Assembly arose. The Assembly suspended 
him from office, involving the dissolution of the pastoral tie and 
loss of emoluments, because he had brought an action against 
the Presbytery on the score that it had recommended the 
General Assembly to remove him from office. The ground of 
the Assembly’s action was simple ; it was part of the minister’s 
duty to engage to submit to the jurisdiction of the Courts of the 
Church, whose constitution had been recognized by a Colonial 
Act of 1900, and by issuing a writ he had violated his duty. 
The High Court on appeal ruled that the minister was entitled 
to bring his action, as the courts of law were always open 
to a man who desired to assert property rights, and that he 
could not be held to have surrendered his future destiny into 
the hands of an infallible General Assembly. The Chief Justice 
relied on the Cardross ^ case in support of this view. O’Connor 
J. also agreed, but admitted that it might have been agreed by 
the plaintiff in clear terms that, if he did not respect the agree- 
ment to accept the jurisdiction of the Courts, he should cease 
to enjoy the privilege of membership, but he did not think that 
any such agreement had ever been made. Isaacs J. was in 
agreement with the other members of the Court that the so- 
called Church Courts had no coercive jurisdiction at all, but he 
could see no difficulty in the view that, while a man might be 
at liberty to appeal to a court of law to determine his legal 
rights, it might be open for a communion to say that by so 
appealing he had by prior agreement forfeited his right to be 
a member of that body. 

Legislative action by Dominions for local Churches is often 
essential on the score of property rights. The Dutch Reformed 

^ Johnston v. Ministers, <tc., of St, Andrew^ $ Church, Montreal (1878), 3 App. 
Gas. 159 ; Alexandre v. Brassard, [1895] A. C. 301 ; Folushie v. Zachlynski, 
37 S. C. R. 177 ; [1908] A. C. 65 ; Deeks v. Davidson, 26 Gr. 488 ; Murray v. 
Burgers, L. R. 1 P. C. 362. 

2 (1909) 8 0. L. R. 673 Of. Ttyvey v. Hmiscm, 7 0. L. R. 393, 406. 

2 McMiUan v. Free Church of Scotland, 22 D. 290. 
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ftliould now he accepted as lepresenting the true scope of the said 
t\pr#/ssirm-. First as regards the meaning of the expression, in its 
appl*' --dion to joint family property with the incident of survivor- 
ship governed by the Mitakshara and the Maynka in this Presidency 
!t must be remembered that while the holder, a member of the family, 
in one sense is beneficially interested in the whole, the other 
members of the coparcenary are also beneficially interested in the 
whole and the beneficial interest of the holder is limited by the 
extent of the interest of other members. Further that interest 
disappears altogether on his death ; and the survivors become the 
sole beneficiaries in the estate which stands in the name of the 
deceased person. On his death what is called his estate is no estate 
of his; and the legal title which still continues in the dead man is 
really the title of a man, whose beneficial interest in the property 
on bis death is nothing. As regards property of this character 
it could properly be said that the deceased died possessed of it or 
w*as entitled to it either wholly or partially as a trustee within the 
meaning of s. IIP-D. 1 do not think that the words used in the 
Schedule viz, ‘ Property held in trust not beneficially or with 
general power to confer beneficial interest’, conflict with this 
view. I do not say that this point is free from diflficulty. But if 
the rule of construction to be applied to an enactment of this nature 
is, as I think it should be, that a liberal construction ought to be 
given to words of exception confining the operation of the duty, I 
think that the words have been rightly construed to cover a case of 
a joint family property held by coparcener for the joint benefit of 
himself and others and in which his beneficial interest ceases on his 
death, so that at the date of his death his legal title or possession is 
without any beneficial interest therein. He would have no power 
on his death to confer a beneficial interest as he would have for 
instance in the case of his self acquired property. 

The view of the Madras High Court proceeds on somewhat 
different lines; I have considered the ratio decidendi in that 
case. But 1 am unable to hold that the fact that a joint 
sharer has power to alienate his share for consideration in 
this presidency could alter the character of the property. If a 
sharer simply alienates his share for consideration and dies the 
next day without effecting partition, the purchaser would not get his 
share, as it would cease to exist before it is seized. He cannot make 
a gift of his undivided share and he cannot dispose of it by will. 1 
am unable to hold that such limited power of dealing with the 
preperty can make any difference in the character of the deceased’s 
titte or possession of the property at the time of his death. With 
gieat res|>ect for the learned judges I am unable to accept the ratio 
itetdandi m that case. Lastly, even assuming that the scope of the 
ax|)Cewon used in s. 19-D and the Schedule is not clear, it cannot 
bn laid that it is so clear the other way that we should now decide to 

ucuformly followed in thk 
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the passage of an Act in the Quebec Legislature^ restoring to the 
Jesuits the properties which they had lost on the cession of 
Canada, either under the English law then introduced, or under 
the royal proclamation of 1791, suppressing the Order — 
already dissolved by Clement XIV in 177^— or by escheat in 
1 800, when the last member of the Order in Canada died. There 
was indignation in Ontario, but the federal Government 
declined, very properly, to disallow, being upheld on a vote of 
188 to 13. Needless to say other religious orders flourish, and 
legal recognition is given to monastic vows and civil death.® 

§ 3. Church Endowmmts 

The question of Church endowments played a great part in 
early Canadian history. In the Act of 1791 ® it was expressly 
provided that of lands granted as nearly as possible one-seventh 
should be appropriated for the support and maintenance of 
a Protestant clergy. The Governor in Council of each province 
was authorized to establish in each township one or more 
parsonages or rectories of the English establishment, and to 
endow them with the lands thus appropriated. To these 
parsonages could be presented by royal authority clergymen 
of the Church of England, who would then have the same rights 
as the incumbent of an English parsonage. By s. 40 of the Act 
the spiritual jurisdiction and authority of the Bishop of Nova 
Scotia under the letters patent of 1787 were expressly saved. 
The Parliament could alter the provisions of the Act, but the 
measure must be laid before both Houses of the Imperial Parlia- 
ment before assent, which must not be given if either House 
opposed it. A limited power of sale of such lands was given in 
1827.^ The Union Act of 1840 ® made a similar provision as to 
alterations of the law of 1791, but another Act ® of the same 
year permitted the sale of the reserves, part of the proceeds to 
go to paying the stipends of existing clergy, forty-four rectories 
having been instituted by Sir J. Colbome m 1836, while of the 

1 Skelton, Sir Wilfrid Laurier, i. 351 ff. ; Willison, i. 258 ff. ; Prov. Leg., 
1867-95, pp. 407 ff. Macdonald, Oorr., pp. 440 ff., 452 f. 

a ParL Pap., H. 0. 385, 1877, C. 1828. 

a 31 Geo. Ill, c. 31, ss. 36-42 ; Earl Grey, Colonial Policy, i. 253 ; Pope, 
Sir John MacJmxM, i. 75 ff. ; Hincks, Bd. Endowments in Canada. 

* 7 & 8 Geo. IV. c. 62. « 3 & 4 Viet, c. 35, s. 42. 

« 3 & 4 Viet. c. 78. 
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.'ind “other jiropsrty not subject to duty.” The question is, whe- 
ther the iiroperty for which the petitioner seeks letters of adminis- 
tration can be said to come under either of these categories, and, if 
so, whether wholly or partially. The petitioner contends that the 
liroperty was trust property in the hands of the deceased, and he 
lelies on the decisions in the case of In the goods of Pokurmtdl 
Attgnr^'crUah, 23 Cal. 980 and the Collector of Kaira v. Chunilal 
29 Bom. 151, and also on two unreported decisions of this 
Court. It is to be observed that in the Calcutta cases there was no 
argument and the decision proceeded on a statement drawn by the 
taxing officer in which great stress was laid on the fact that under 
the Mitakshara Law (as administered in Bengal) “an undivided 
coparcener cannot dispose of his share in the joint property, 
unless in case of necessity, without the consent of his coparceners "* 
In neither the note to the taxing officer nor in the order of the 
taxing officer nor in the order of the court is there any reference 
to the words “ not beneficially or with general power to confer a 
beneficial interest” which follow the word “property held in 
trust ”, in Annexure B. In the case of the Collector of Kaira v. 
Chunilal^ 29 Bom. 161, the chief question considered was whe- 
ther limited grant sought for in that case could be granted at all 
The character of the property as trust property was not discussed 
in the judgment but was held to be concluded by the decision in In 
the goods of Poknrmull Augurwallah^ 23 Cal. 980. In neither of the 
unreported cases in this court was the question argued. In the 
earlier of them [In re T, Swaminathaiyer deceased), the question was 
raised by the taxing officer in a note for orders in which he referred to 
In the goorfs of Pokurmull Attgurwallah, 23 C. 980, as suppoting the 
petitioner’s contention that the ancestral joint property was held by 
the deceased as trust property and therefore not liable to duty on 
taking out letters of administration, and the learned Chief Justice 
accepted the suggestion of the taxing officer. In the latter case no 
note for orders js forthcoming but Wallis, J., seems to have followed 
the precedent “ In re Swaminatha Aiyar Thus it would seem that 
the two precedents in this Court, and also the Bombay case followed 
the decision in In the goods of Pokurmull Au^rwallah, 23 Cal. 980. 
But in this Presidency, differing from Bengal, it has long been held 
that under the Mitakshara Law as administered in this part of India an 
jdienation by sale or mortgage by an undivided member of his interest 
in the joint family property, is valid. Atyyagari Venkataratnayya 
V. Aiyyagfxri Katnayya, 25 Mad. 690. He can also at any time enforce 
paxtidon of his own share. That being so, it seems impossible to 
hold that the property in the present case was held by the deceased, 
90 far at least as^ his own share in it was concerned, “ as trust pro^ 
perty not beneficially or with general power to confer a beneficial 


interest in it. He could have claimed partition, or he could haiye 
nold otf Qiortgaged his undivided share and have applied the 

he pleased. In my opinion, therefore, the interest 
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or Orange River Colony, though there certain grants were made 
by the Legislature. 

The situation in Northern Ireland and the Irish Free State is 
peculiar, because both these territories are bound not to support 
any religion from public funds nor to prejudice any person on 
religious grounds. In Malta the Constitution enunciates as 
fundamental the doctrines of liberty of conscience and the free 
exercise of religious worship, and provides that no person shall 
be subjected to any disability or excluded from holding any 
office by reason of his religious profession. This principle is not 
modified as regards free exercise of religion even by the proviso 
of public law and morality, but this, of course, is understood. 
The Constitution of Malta is silent on the score of religious 
education, it being assumed that the children of Maltese parents 
will be brought up in schools including the teaching of the 
Catholic faith, but in the case of Ireland there is a definite 
prohibition of differentiation as regards State aid between 
schools of different denominations, or prejudicing the right of 
a child to attend a school receiving public money without 
attending the religious instruction given at the school. In the 
case of Northern Ireland much feeling was caused by the mis- 
taken policy of the Act of 1923, in which s. 26 provided that an 
education authority should not provide religious instruction in 
an3" public elementary school, while s. 66 (3) declared that an 
education authority should have no power to require that 
teachers appointed for any provided or transferred school should 
belong to, or profess the tenets of, any particular Church. 
The result of these unwise clauses, clearly unnecessary as they 
were, was that the private schools could not be transferred to 
the State, and the Government in 1925 had to come down with 
a Bill which made it clear that the system of religious instruction 
where desired by parents of pupils would go on as before. 
Further, the local schools committees were given advisory 
functions in selecting teachers for transferred schools, thus 
securing that the children were taught by duly qualified persons, 
and the offending clauses above cited were duly repealed. The 
Bill was gladly received by all concerned, seeing that it was 
manifestly just and merely preserved the status quo under the 
Commissioners of National Education, the Protestants asking 
nothing that was not equally open to Roman Catholics. What 
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V. Cdiccfor of Ahmcdabad, 77 I. C. 749 = 48 B. 75 = 22 B.L.R. 1240 = 
1924 Bom. 228. We think we must follow the principle laid down 
in In rc Desn Manavala Chetty and hold that petitioner is only bound 
to pay stamp duty for probate on the amount of the right, title and 
interest of the testator in the property bequeathed and so far as ances- 
tral property is concerned that would be ith of the ancestral estate. 
If, of course, there is other separate non-ancestral property, sepa- 
rate fee will have to be paid on that.” 

Patna.— The High Court of Patna has held in In re Estate of 
Ram Kumar Prasad, 5 Pat. L. J, page 510 that they prefer to follow 
the decision of the High Court of Madras in 33 Mad. 93 and the Bom- 
bay view in 39 B. 245. “The factum of the will alone can be established 
in probate proceedings and it is not for the court in these proceedings 
to consider whether the testator had or had not the power to dispose 
of the property in the will.” 

Property over which the deceased had power of 
appointment— The question is whether it is property. The view 
taken by the High Court of Madras in In re Lakshminarayani 
Atnmal, 25 M. 515, is that the general power of appointment which a 
deceased possessed is property, ** Property is the most comprehensive 
of all terms which can be used, inasmuch as it is indicative and 
descriptive of every possible interest which the party can have ” per 
Langdale, M. R., in Jones v. Skinner, 5 L. J. Ch. 87 at p. 99, This 
view is not accepted by the Calcutta High Court in In the goods of 
Saleh Manasseb, 60 Cal. 1016 = 1933 CaL 924. Lort Williams, J., 
observes at page 1020 of the 60 Cal, case, that the Madras “ decision 
was based on some confusion of thought, and an incorrect reference, 
and is otherwise unsatisfactory.” There seems to be hardly any just6 
cation for this strongly worded criticism. The Calcutta High Court 
holds that it is not property, because according to the English 
decisions based on s. 38 of 59 Geo. IV, C. 184, which is exactly similar 
in language to Art. 11 Sch. I of the Court-Fees Act, such property 
over which a person has only a general power of appointment is not 
his property. The English law was amended by ss. 4 and 5 of the 
Stamp Duties Act of 1860 (23 Viet, C. 15) and by s. 2 of the Finance 
Act of 1 894 (57 and 58 Viet., C. 50) and consequently duty is now 
payable on such property. There being no provision in the Court- 
Fees Act corresponding to the amending English Act it is opined that 
sttch property is not taxable. But this view overlooks s. 91 of the 
Indian Sncces^on Act, under which a general power of appointment 
is peeperty, since where the donee of the power bequeaths all his pro- 
perty, it includes also the property ov&c which he has a general power 
of appointment. Further Annexure B of Sch. Ill exempts property hela 
CD trust. But an exception is grafted to it viz. properly over which the 
testator h^ a general power of appointment. If such property is not 
Rable to be t a x ed under the Act, where is the necessity for 
ttzceptioa in the exemption clause ? , It is observed by 



vn] THE CHUBCH IN THE DOMNIONS 1141 

alleging that those who, being Catholics, had not been married 
by a Catholic priest, were as a result of the Ne temere decree 
not lawfully married. The Bill proposed that a penalty would 
be imposed on any person w'^ho asserted that persons duly 
married under the Act of 1899 were not truly and sufficiently 
married, or who alleged the illegitimacy of the children of such 
marriages. Licredible to say, the Bill was actually defeated 
by one vote in the Upper House, which apparently deemed its 
duty to be to encourage onslaughts on the legislation of the 
State, the grounds alleged for attack being purely sectarian. 
The Mnistry reintroduced the BiU in 1925 and secured its 
passage, but only after the change of the terms proposed to the 
colourless ‘ husband and wife Even so it was calculated that 
the defeat of the Government at the ensuing election was due 
to sectarian prejudice.^ 

In Quebec in 1923 ^ an amazing state of affairs came to light. 
It appeared that the Protestants of Quebec had since 1903, by 
an Act of that year, been placed in the absurd position of 
having logically to admit Jews to a share in the control of 
Protestant schools, and to recognize the qualifications of 
Jewish teachers. Fortunately the constitutionality of the Act 
was denied by the Quebec Court at the close of 1924, negativing 
the ludicrous claim that Jews were intended to be included in 
the term Protestant, which 'has always had a definite meaning 
in Canada. The fault of the Protestant community in acquiesc- 
ing in the Act of 1903 is inexplicable, and it was very natural 
that the Jews should not merely object to any interference with 
the Act, but should claim that they should be given a greater 
share of control and be allowed to manage all schools in which 
more Jewish children were present than Protestant. The 
principle of separate schools clearly demands fair treatment of 
aU denominations, but not the flinging of the burden of Jewish 
schools on to the Protestants. 

1 A similar difficulty was met by l^islation in New Zealand without acute 
controversy (No. 66 of 1920). 

® Canadian Annual Review, 1923, pp. 611 f. ; 1924-6, pp. 321-3 ; 1926-6, 
pp. 373, 391, 392. On a reference on appeal the Supreme ^urt of Canada also 
denied the position of Jews as Protestants and affimed the legality of distinct . 
schools for Jews. See Act 1925, c. 46. 
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Certificate under tlie j In any case 
Succtifsion Certificate Act, 

L&89. ! 



T\\o per centum on 
the amount or value 
of any debt or secu- 
rity specified in the 
certificate under 
s. 8 of the Act, and 
three per centum 
on the amount or 
value of any debt 
or security to which 
the certificate is 
extended under s. 10 
of the Act, 

Note.— (I) The 
amount of a debt is 
I its amount, includ. 

I ing interest on the 
• day on which the 
I inclusion of the 
debt in the certifi- 
cate is applied 
for, so far as such 
amount can be 
ascertained. 

(2) Whether or not 
any power with res- 
pect to a securi^ 

I specified in a certh* 
i ficatebas been con- 
I ferred under the 
Act and where such 
a power has been 
so conferred whe- 
ther ‘the power is 
for the receiving^ 
interest or divi- 
dends on, or for the 
negotiation or 
transfer of the secu- 
rity, or for both 
purposes, the value 
of the security is its 
market- value on the 
day on which the 
inclusion of tfie 
security in the cer- 
tificate is api^ied 
for, so far as such 
value can be ascer- 
tained. 


COMMENTARY. 

amendments. —This article has been amended in Bengal, 
|||||^ <%i8BS|i» Bombay, Central FitivinceSy Madras and United 
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&i\. and a haU per centum on the next one lakh of rupees, 
and 

Aeven per centum ’* 

(6) after ihe words seven and a half per centum ” the follow- 
ing has been inserted, namely : - 
" on buch portion of the next one lakh and fifty thousand rupees, 

eight and a quarter per centum on such portion of the next fifty thousand 
rupees, 

nine per centum on such portion of the next one lakh of rupees. 

nine and three-quarters per centum on such portion of the next one lakh of 
rupees, 

and 

ten and a half per centum." 


Bihar and Orissa. —For the entry in the second column d 
of Article 12 and for the first paragraph in the third column of the said 
Article, the following has been substituted by Act I of 1922, namely 


When the amount or value of any debt 
or security specified in the certificate 
under s. S of the Act exceeds one 
thousand rupees on such amount or 
value up to ten thousand rupees. 


Two per centum and on the amount 
or value of any debt or security to * 
which the certificate is extended 
under s, 10 of the Act, three per 
centum. 


and 


when such amount or ^*alue exceeds 
thoustnd rupees, on the portion of 
such amount or value which is in 
excess of ten thousand rupees up to 
fifty thousand rupees, 

and 

when such amount or value exceeds 
fifty thousand rupees on the portion 
of such amount or value which is in 
excees of fifty thousand rupees up to 
one lakh of rupees, 

and 


Three per centum and on the amount or 
value of any debt or security to which 
the certificate is extended under 
s. 10 of the Act four and-a-half per 
centum. 


Four per centum, and on the amount or 
value of any debt or security to which 
the certificate is extended under s. 10 
of the Act, six per centum. 


when such amount or value exceeds a 
lakh of rupees, on the portion of such 
amount or value which is in excess of 
one lakh of rupees. 


Five per centum, and on the amount or 
value of any debt or security to 
which the certificate is extended under 
s. 10 of the Act, seven anda,>half per 
centum. 


Bombay* — ^The folbwing Article is substituted by Act II of 1932, 
namely : — 

12. Certificate under Flart The fee leviable in the case of a probate (Article 
X of the Ind ia n Succes* II,) on the amount or value of any debt or security 
skn Act, 1925. specified in the certificate under s. 374 of the Act, 

and one and a half times this fee on the amount or 
value of any debt or security tci which the certificate is 
extended under s, 376 of the Act. 
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Equally incompatible with autonomy is the fact that no 
Dominion has any vital power of constitutional change. In the 
case of Canada the position, indeed, though explicable and 
natural, is almost ludicrous. It was impossible for the Dominion 
in the crisis of the war, though there was pressing need for 
avoiding a general election if that could be helped, to proceed 
by its own legislation, and an appeal to the United Kingdom 
had to be dropped in 1917, because, while the proposal could 
have been passed through both Houses, there would have been 
too much opposition for the Imperial Parliament to feel justified 
to act. Not a single clause of the British North America Act 
affecting the framework of the Dominion federation can be 
altered save by the position of first attaining practical unan- 
imity in the Dominion, both as regards the federal Parliament 
and the provincial Legislatures, and approaching the Throne 
with humble addresses. It is easy to understand that Quebec, 
eager for her privileged position, is unwilling to see any wider 
power of alteration entrusted to the people of Canada, but the 
fact remains that a nation which is thus fettered and bound is 
not autonomous, and, if it acquiesces in the position, it is 
because it is conscious that it has not yet attained national 
status, but still is a quasi-dependency. No censure of such an 
attitude is just or desirable. Each country is the best judge for 
itself whether it has the strength to claim national status or 
whether, seeing that it has many years before it, it should 
not first consolidate its strength before it seeks to alter its 
status. 

The Commonwealth is in no vitally better condition. It is 
true that on the surface the people of the Commonwealth have 
a wide power of constitutional change, but that is confined, it 
seems certain, within the framework of a federal Constitution, 
and any wider change would not be legitimate. The Irish Free 
State is bound to a treaty which cannot be altered save by the 
consent of the Imperial Government and Parliament, and from 
which neither has any intention of deviating. The unitary 
colonies of the Union of South Africa, New Zealand, and New- 
foundland are m a freer condition as to alteration of the details 
of their Constitutions, but no less than the greater Dominions, 
or the responsible government colonies of Mialta and Southern 
Rhodesia, they are essentially dependencies. Change details as 
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Madras.— The following is substituted for Art. 12 by Act V of 
namely 

I 

IJ. Ceri-ficaJt.* under the When the amount or value | Two per centum on 
Succe^Biijn Ceriidcate , of any debt or security speci.^ I such amount or 
Act, l^SO. |fied in the certificate under! value, and three 

! s 8 of the Act does not exceed 1 per centum on the 
fi\-e thousand rupees. amount or value of 

any debt or security 
to which the certifi. 
cate is extended 
, under s. 10 of the 
: Act. 

When such amount or value ; Three per centum on 
exceeds five thousand rupees. ! such amount or 

x’alue and four and- 
a-half per centum 
on the amount or 
value of any debt 
or security to which 
, the certificate is ex* 

I tended under s. IR 
I of the Act. « 

t * 

Note^Cl) The amount of a debt is its amount, including interest, on the 
day on which the inclusion of the debt in the certificate is applied for so far as 
such amount can be ascertained. 

Whether or not any power with respect to a security specified in a certi- 
ficate has been conferred under the Act ; and where such a power has been so 
conferred, whether the power is for the receiving of interest or dividends on. or 
for the negotiation or transfer of the security, or for both purposes, the value of 
security is its market-value on the day on which the inclusion of the security 
in the certificate is applied for, so far as such value can be ascertained. 

United Provincee. — For the entries in the first and second 
column and for the first paragraph in the third column, the folbwing 
has been substituted by Act III of 1932, namely : — 

12. Certificate under the 1. When the amount or Two per centum on 
ladaa Succession Act. value of any debt or security such amount or 

1925. specified in die certificate under value and three per 

section 374 of the Act does not centum on the 

exceed twenty thousand rupees; amount or value of 

any debt or security 
to which the certil^ 
cate is extended 
under section 376 of 
and the Act. 

2. When such amount or Two and a half per 
value exceeds twenty thousand centum on such 

rupees, but does not exceed amount or value and 

fifty thousand rupees, for the three and three* 
portion of such amount or quarters per centum 

value which is in excess of on the amount or 

twenty thousand rupees ; ' value of any debt or 

security to which 
the certificate is 
extended under sec- 
tion 376 of the Acl. 
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policy, though well meant, was not brilliantly conducted. 
Canada has not dared to attempt to carry out her wish to 
extinguish the hereditary ejBEect in Canada of honours to dealers 
in hog products and party journalists which she disapproves, 
and such subservience cannot be regarded as compatible with 
autonomy. General Hertzog has refrained from any suggestion 
of such a result, and the Irish Free State is in like condition. 
Moreover, all the Dominions have placed on record that, if they 
pass any legislation affecting the security of stocks which have 
been admitted to trustee rank under the Colonial Stocks Act, 
1900, these Acts will properly be disallowed. And the pro- 
tagonist of autonomy, General Smuts, has frankly admitted 
that the Union cannot pass an Act severing connexion with the 
Empire, and that neither the Governor-General nor the Crown 
would be entitled to assent to such an Act. 

Still more obvious is the paramount power of Imperial 
legislation, solemnly reasserted in the Irish Constitution Act of 
1922, as an effective rebuke to the vain boast of the Constitution 
that all powers in Ireland are derived from the people, whereas 
not a single power could be derived from any other source than 
the legal authority given by the Parliament of the United 
Kingdom. It is idle to ignore the fact that any Imperial Act 
which by its express terms of necessary intendment applies to 
the Dominions binds all their people, their Governments, and 
their Courts, and the British Nationality and Status of Aliens 
Act, 1922, is a recent example of the frank use of such superiority 
over all Dominion legislation, just as is the Act of 1923 regarding 
the Turkish treaty of peace. Moreover, another side of this 
activity is the unquestioned supremacy and binding force of all 
the old Imperial Acts which refer to the Empire as a whole. 
Their existence precludes the necessity of frequent exhibitions 
of the supreme power of legislation, but it was only on 12 Octo- 
ber, 1925, that an Order in Council under the Fugitive Offenders 
Act, 1881, applied part ii of that Act to the whole of the British 
possessions, protectorates, and mandated territories in the 
Pacific. The convention that Imperial legislation affecting 
the Dominions ought to be passed after consultation with the 
Dominions is important and normally acted on, but no Do- 
minion wishes will preclude the Imperial Government from 
passing an Act like the Indemnity Act, 1920, where it is deter- 
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provides that when the District Judge grants a certificate, he shall 
specify the debts and securities set forth in the application for the 
certificate, and may thereby empower the person to whom the certifi- 
cate is granted 

(а) to receive interest or dividends on, or 

(б) to negotiate or transfer, or 

(c) both to receive interest or dividends on and to negotiate or 
transfer the securities or any of them. 

Section 13 of the Succession Certificate Act.— -Arts. 12 
and 12-A were substituted for the old Art. 12 of the Court-Fees Act 
by s. 13 of the Succession Certificate Act. S. 13 of that Act still 
remains in force and is not repealed by the Indian Succession Act 
1925. 


No exemption of fee in the grant of succession certifi. 
cates.— As in the case of Probates and Letters of Administration there 
is no exemption of the payment of any court-fees where the value of the 
cstete is below Rs. 1,000, though this has been remedied in Bengal 
Bihar and Orissa and Bombay by amendment Acts. Nor was there 
such an exemptioi^ under Art. 12-A either as it originally stood. But 
Art. 1 2- A has since been amended by the Court-Fees Amendment Act 
Vn of 1910 and amended locally by Bombay Act III of 1932. 


Extension of certificate. — Section 10 of the Succession Certifi- 
^te Act dealt with extexision of certificates and it is now reproduced 
by s. 376 of the Indian Succession Act. By virtue of that section a 
Distrfct Judge may on the application of the holder of a certificate 
extend the certificate to any debt or security not originally specified 
tn^ein, and every such extension shall have the same effect as if the 
debt or securi^ to which the certificate is extended had been originally 
specified therein. In In re Nalinikanta Pal, 60 Cal. 1262 «37 C. W.N. 
930, it has been held that, where the original application is in respect of 
an ^ount less than Rs. 1,000 but the amount is exceeded by a later 
a^hcatwn, court-fee is payable at 2 per cent on the original certificate 
and at the ^hanced rate of 3 per cent under Bengal Act II of 1922 in 
respect of the extensions. In this case the petitioners originally applied 
to a certificate for the collection of debts amounting to Rs. 853-9-6, 
^ the c^ficate was ^ted. Some time afterwards they applied 
tor extension of the original certificate in respect of some further 
M ^ auMunting to Rs. 146-5, and the extension was granted, 
rjooo^-fee was on the% two occasions. Later on they again 

am ^tension in respect of two debts amounting 

3M and deposit^ R& 9 as court-fee on the Rs. 300. It was 
a s the total of the debts in the original certificate and 
WJWD eartana oM ^etlyr exceeded Rs. 1,000, court-fee was payable 
m o ftfa qn gnal certificate at 2 per cent and on the 

per coot. It is submitfed that this 
-“ y Of Bengal Art 12aoit 
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Colonies, who were naturally more conservative than the 
delegates. Canada in 1875 would have given no appeal if it 
could, and in 1888 it did, though vainly, enact that no appeal 
should lie in criminal cases. Quebec dominates Canadian 
action and insists on the appeal, but it is a badge of inferiority, 
and the mere fact that the Imperial Parliament will not even 
allow a single Court of Appeal containing Dominion judges to 
hear all appeals within the Empire is sufficient proof of its 
conviction, due to the legal professions of England, of the 
hopeless inferiority of Dominion judges. 

It is instructive to note that, despite the apparatus of 
Imperial War Cabinets and Conferences, and admission of the 
Dominions into the League of Nations, there remains no real 
equality of the Dominions in matters of foreign policy. The 
issues of war and peace rest decisively with the Imperial 
Government ; no Dominion can declare war, none can make 
peace ; no Dominion can even make a commercial treaty 
except with the sanction of the Imperial Government, and 
subject to ratification with the same sanction. The alleged 
concession of the treaty right to the Dominions in 1923, and 
even 1926, is a mere chimera. No Dominion can accredit 
a minister ; it must be done for that Dominion by the Imperial 
Government. The Imperial Government remains ultimately 
responsible for every wrong done to foreigners by British 
subjects, which under international law gives rise to an inter- 
national claim. It is perfectly open for foreign Governments to 
address through their officials in a Dominion requests for 
redress for wrongs, but, if this is not accorded, or if the Do- 
minion on being approached will not consent to refer the matter 
to the Permanent Court of International Justice, then the 
foreign power is entitled to seek redress from the Imperial 
Government, and indeed must do so, if it is proposed to 
carry the question to the extent of a breach of friendly 
relations. No one is so foolish as to imagine that any grave 
issues between the United States and Canada — ^improbable as 
it may seem— could be disposed of by the United States without 
bringing in the Imperial Government, which would have to 
make up its mind whether it supported or declined to support 
the action of Canada which was impugned. The mere fact 
that the Locarno Pact was concluded long before a single 



500 


THE COURT-FEES ACT 


[SCH. 1 


But the Lucknow High Court has recently held that the words 
**the amount or value of any debt or security*' do not refer to 
anything except individual debts and individual securities and that 
therefore, amount payable in respect of an application for a succession 
certificate is to be calculated according to the amounts of the individual 
hems comprised in the application and not according to the total 
amount of those items. Pirtkivi Nath Bhargawa v. Estate 0/ Late 
TrilokNath Bhargawa, 151 1. C. 262“ 11 O. W. N. 1079 “1934 
Oudh 414, However as observed above, the difficulty would arise, if 
this view is accepted, in assessing the duty payable where the grant is 
extended. The Bengal amendment steers clear of this difficulty by 
specifically laying down that the aggr^ate amount or value of the 
debts or securities specified in the certificate and of those to which the 
certificate has been extended governs the rate for further extensions. 

Amount of debt — This includes interest on the debt also on 
the date on which the inclusion of the debt in the certificate is applied 
for. See Note (1) to the Article. 

Value of the security. — It is market- value on the day on 
which the inclusion of the security in the certificate is applied for. See 
Note ( 2 ) to the Article. 

Fee to be levied. — The duty is two per cent on the amount or 
value of the debt when a certificate is first applied but a higher duty of 
three per cent is levied in the case of extension of certificates. When 
a portion of debt alone rentains due, and a certificate is applied for to 
collect same, fee is payable only with respect to the value of the debt 
as put in the application. Alihan v. Puttan Bibi, 19 A. 129. 

Successive devolution ef estate.— -Where a person obtained 
a succession certificate to collect a certain debt due to the deceased but 
the certificate holder himself died without collecting the debt and the heir 
df the estate of the deceased next in the chain applied for such certifi- 
cate, a fresh fee has to be paid. The payment of duty by the prior 
holder of the estate could not enure to the benefit of the later heir. 
In re Sorojd)a$hini Devi, 20 C, W. N. 11 25 “36 I. C. 125, 

Mode of collecting court-fees on certificate. — S. 379 of 
the Indian Succession Act corresponding to s. 14 of the Succession 
Certificate Act runs as follows : — 

” (l) “ Every application for a certificate or further extension of 
a certificate shall be accompanied by a deposit of a sum equal to the 
fee payable under the Court Fees Act 1870 in respect of Ihe certifi- 
cate or extension applied for. 

( 2 ) If the application is allowed, the sum deposited by the applicant 
abaU be expended, under the direction of the Judge, in the purchase 
of the stamp tq be used for denoting the fee payable as aforesaid. 

( 3 ) Any sum received under sub-section (l) and not expended: 
under sub-section (2) shadl be refunded to the person who deposited it.*’ 
'Segttrdtng estate of persons who died in the war, see Remissions allowed 

Governments cited in AoDendix. ^ 
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cannot fill. Even the Union of South Africa owes its power to 
exist to British protection ; else the rapid German penetration 
of South-West Africa must have ended in German occupation of 
the territory, which by itself could have done nothing effective in 
self-defence. It is curious how completely these facts are for- 
gotten even by men so well-meaning as Messrs. Bruce and 
Massey in their demands for a British preference. 

(6) The Unity of the Crown 

The Crown unquestionably serves in the most effective way 
as the symbol and expression of Imperial unity. The fact that 
— outside the Irish Free State — ^the government is regularly 
carried on in the name of the Crown is much more than a mere 
form ; it familiarizes the people of the Empire with the sense 
of their membership of a single organization. Moreover, the 
Crown serves to satisfy one of the most essential needs of the 
human mind at the normal level of intelligence, the desire for 
something concrete as a centre of attention. The idea of 
a common allegiance and a common loyalty is furthered by the 
monarchical system of government in the Empire in a manner 
which probably cannot be exaggerated. If it were removed, it 
is extremely difficult to see how it could effectively be replaced. 
There is no difficulty in acting in the name of the State in lieu 
of the Crown, but two people far severed in space will not be 
encouraged to cherish any sense of unity by such a device. 
The most convinced admirer of republican institutions and 
opponent of the more unattractive side of courts must confess 
that it would be extremely difficult to devise a satisfactory 
substitute, for Imperial as opposed to local pmrposes, for the 
House of Windsor. Nor can any fair judgement deny that the 
abstract unity of the Crown has been made infinitely more real 
by the Prince of Wales’s peregrinations of the Empire. The 
same feeling which prefers a King to a State as an object of 
loyalty is greatly, indeed rather amazingly, reinforced by the 
presence even temporarily of a future sovereign.^ There can 
be no doubt that a very considerable impression was made even 
on the Boers of the Union by the actual presence among them 
of the Prince of Wales. In no respect, moreover, does the 

I The Duke of York’s visit to Australia and New Zeedand in 1927 was 
welcomed with great warmth in both DominioDB. 
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Amendments, — This article was inserted by the Punjab Courts 
Act, 1S84 (18 of 1884,) s. 71, as amended by the Punjab Courts Act, 
1899 (25 of 1899), s. 6, Punjab and N, W. Code, The words “ or to 
the court of the Financial Commissioner * of the Punjab 

Tenancy Act 1887 ” were added by s. 1 of the Court- Fees Amendment 
Act 1900 (IX of 1900). This section was repealed by the Punjab 
Courts (Amendment) Act 1912 in so far as it affected the Punjab 
and was re-enacted by s.6 of the Punjab Act VII of 1922 as amended. 
The several verbal amendments that have been made to the Article are 
set out in s. 6 of the Punjab Act VII of 1922 printed in Appendix and 
they have been incorporated in the Article. The expression “ High 
Court of Judicature at Lahore ’* are substituted for the words “ Chief 
Court in the Punjab ” by reason of Punjab Act XVIII of 1919. 

N, W. Frontier Province, — Similar fees are payable on the 
like applications to the Court of the Judicial Commissioner of the N. W. 
Frontier Province, see s. 85 (l) of the N, V/. Frontier Province Law 
and Justice Regulation, 1901 (7 of 1901) Punjab and N, W. Code. 

Revision Petitions. — Applications in revision to the High Cotirt 
are governed in Punjab by Art. 13, Sch. I, according to which the 
court-fee payable is Rs. 2 when the amount or value of the subject- 
matter does not exceed Rs, 25 and when such amount or value exceeds 
Rs. 25, the fee payable is the same as on a memorandum of appeal. 
An appeal against an order filing or refusing to file an award in an 
arbitration proceeding without the intervention of the court, falls under 
Sch. IT, Art 11, as it is not an appeal against a decree, and is liable 
to a court-fee of Rs. 4 under that Article as amended in Punjab. 
Hence an application for revision against an order of the lower appellate 
court in such a case is also chargeable to the same court fee. 
Kanhaya Lai Sita Ram v. Daulai Ram Nauhat Rai^ 1929 Lah- 
367 “110 I. C. 302. 

An order refusing an application to set aside an award when the 
reference is in a suit pending before court, is not appealable but such an 
order is analogous to an order filing an award under CL 21 of Sch. 11, 
C. P. C. an appeal against which is provided for under s, 104 
C. P. C, and is chargeable to Rs, 4 only under Sch. II, Art. 11. An 
application for revision against such an order is therefore chargeable to 
Rs* 4 only. Harbajan Singh v. Kala. Nat 1929 Lab, 369“ 111 I. C. 
145, dissenting from Narpai Rat v. Devi Das, 13 P. W. R. 1911 “4 
P, L. R. 1911 “ 9 1. C- 388. But in an earlier case, J, A. Mathews v, 
Messrs. Si^leton Benda & Co., 108 I. C. 382, it has been held that 
fa an application for revi^on against an order rejecting objections to 
an award, ad valorem court-fee is payable on the amount of the decree 
based on the award, where it exceeds Rs. 25* When the subject- 
matter of the dispute exceeds Rs. 25, the fact that no decree was passed 
at the date of the ^^lication for revision would not affect the Question 
U court-fee Narpai Red v. Deoi Das, 13 P. W. R. 1911 ^ 4 P. L. R., 
L C 388. 
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by the Governor and was in Victoria, none the less he had 
accepted an office of profit under the Crown, and could not 
continue to sit in the House of Commons. Again, in Williams v. 
Hovaarth} a soldier of New South Wales who served in the South 
Africa War desired to claim from the local Government the full 
10s. a day at which he had agreed to serve ; the State Govern- 
ment pointed out that he had received 4s. lOd. from the Imperial 
Government and that this amount shoidd be set off. The 
Supreme Court of New South Wales held that a contract was 
a contract, and that the Crown in New South Wales and in the 
Imperial Government were two different things, but the Privy 
Council negatived this reasoning, ruling that there was in the 
case nothing to make it necessary to insist on the diverse 
aspects of the Crown. The doctrine has been repeated in a new 
form by the High Court of Australia. It was prima facie 
reasonable to hold that the Crown in the Commonwealth and 
in the States were two different things, so that a Commonwealth 
Act could not be deemed to bind the Crown in its State aspect 
and vice versa. But the High Court frankly held that the 
Crown is essentially one and indivisible, and that a Common- 
wealth Act could bind the Crown in its State aspect as 
much as it bound the Crown in its Commonwealth aspect, and 
could bind the Crown in the former aspect without affecting 
it in its latter side.® This accords perfectly well with the fact 
that a petition of right only lies against the Crown in the 
Government by which the debt if any is due.® In this case, 
obviously the whole essence of the matter is that in one specific 
aspect there is a right against the Crown, which does not exist 
in any other. 


§ 2. The Future of the Empire 

(a) Early Views of Imperial Rdations 
The loss of the American colonies was responsible for the 
widespread pessimism as to the value of colonial possessions 
which prevailed in the first half of the nineteenth century ; if 

1 U906] A. C. 561, overruling 2 S. R. (N.S.W.) 462. 

* Amalgamaied Society of Engiiieo’s v. Adelaide Steamship Co., 28 0. L. E. 
129; Pirrie v. MoFarlane, 36 C. L. E. 170 (State law). 

* This is now established by A.rO, x. Great Southern and Western Eailway of 
Inland, [1926] A. C. 764 ; Price v. B. (1926), 42 T. L. B. 179. 
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The article was inserted in the first schedule to this Act in its 
application to Upper Burma, see the Upper Burma Civil Courts 
Regulation, 1896 (1 of 1896), s* 36. 

The words “or s. 14 of the Upper Burma Civil Courts Regula- 
tion, 1896,*’ were repealed by the Upper Burma Civil Courts (Amend- 
ment) Regulation, 1903 (V of 1903), s, 4. 

Section 115 has been substituted for s. 622 of the Code of Civil 
Procedure. 


Table of rates of ad valorem fees leviable on the 
institution of suits. 
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aalfing for guarantees for raUways, grants for fortresses, and for 
works of defence. Sir G. Comewall Lewis, ^ after carefully 
proving that Britain derived neither tribute, military assistance, 
trade facilities, faculties for the transportation of criminals, nor 
trade outlets in substantial measure from her colonies, was 
prepared to let them go despite the prestige they brought. 
Disraeli wrote to Lord Malmesbury on 13 August 1852 * that 
‘ these wretched colonies will all be independent in a few years 
and are a millstone roimd our necks ’. J. A. Roebuck,® who 
defended a colonial empire in general, despaired of Canada. 
A. MiUs,® who wrote interestingly on Colonial Constitutions, 
recorded ultimate independence as accepted as the end to be 
achieved. Lord Grey ® admitted to Lord Elgin that separation 
was accepted as desirable by some members of the Cabinet ; 
R. Lowe ® urged Lord Dufferin on appointment in 1872 to make 
it his business to get rid of the Dominion. Lord Clarendon on 
1 June 1870’ wrote to Lord Lyons that he wished the North 
American Colonies would disannex themselves, and a year earlier 
Lord GranviUe ® had expressed the same views, owing in either 
case to the grave difficulties then experienced with the United 
States. It is clear that not only Sir James Stephen,® Permanent 
Under-Secretary for the Colonies from 1836 to 1847, but also 
Sir P. Rogers,^® who filled the same office from 1860 to 1871, 
and Sir Henry Taylor were advocates of ultimate separation. 
Rogers’s view was simply that ‘ a spirited nation will not submit 
to be governed in its internal affairs by a distant Government, 
and the nations geographically remote have no such common 
interests as will bind them permanently together in foreign 
policy with all its details and mutations ’. A similar note 
was struck by Anthony Trollope, “ who held that separation was 
ideal, because of the gain to the Colonies, whose advance was 
retarded by connexion with the Mother Coxmtry, while a state 
of dependence was humiliatii^ and would not be tolerated by 

® Misay on ihe Government of De/pendeneies (1841). * Life, iii. 386. 

* The Cdoniee of En^nd (1849). * Colonial Oonstituiione (1866). 

® See Morison, Brituh Supremacy, p. 266. 

• Xiyoll, Life of Lori Dufferin, i. ^6. 

’ Newton, Life of Lrrd Lyons, L 292. * Xltsanauiice, Life, ii. 22. 

» Ed. C. B. Stephen (1906). w LOt&s of Lord BtoOford (1896). 

The W est Indies, p. 84 ; North America, i. 129 ; Australia, i 22, 363 fE. ; ii. 

497. 



506 


THE COURT-FEES ACT 


[SCH. I 




1158 IMPERIAL UNITY [pabt vm 

1870^ a categorical assurance to commissioners from New 
Zealand that they had no idea of separation. It is true that 
neither Lord Granville* in reply to Lord Carnarvon in the 
Lords on 14 February, nor Mr. Gladstone® in response to 
Mr R. R. Torrens, ex-Premier of South Australia, in the 
Commons on 26 April 1870, was absolutely satisfactory, but on 
12 May 1871* the Under-Secretary for the Colonies was 
authorized to express a very emphatic opposition to any idea 
of separation, and Mr. Gladstone,® though he may have believed 
that separation was ultimately inevitable, strenuously denied 
that he had ever looked forward to it with anything but regret 
or had ever contemplated it as anything but undesirable. 
Disraeli,® who seems to have been more bitterly opposed to the 
possession of colonies than almost any one save Robert Lowe, 
came out in 1872 with the preservation of the Empire as a part 
of the Conservative creed, but he had quaint views on the 
preservation. He censured severely the failure to enforce on 
the Colonies free trade, and would have claimed the retention 
of the Crown lands for British benefit, the fixing of their duties 
as to defence, and the creation of a representative council in 
London. The Royal Colonial Institute, whose beginnings date 
from 1868, became a supporter of the United Empire which was 
its motto, and by 1871 the movement towards a higher appre- 
ciation of and closer relations with the Colonies had so grown 
in respectability that an important meeting at the Westminster 
Palace Hotel in July showed a wide circle of distinguished 
names. There were various schemes on foot for furthering 
such closer relations. One, which had the support of Sir Bartle 
Frere, was the admission of colonial representatives to the 
Imperial Parliament,* either with votes or, to avoid the dijBBculty 
of party afiSliations, without them, while the more simple scheme 
of admission to the Lords was favoured by Colonial writers 
among others. A true federation was recommended by Lord 
John Russell,® E. Jenkins, P. F. LabUliere, and F. Young, but 

^ Bxisden, Nao Zealand, ii. 600 f. ‘ Hansard, ser. 3, ozciz. 213. 

* Ibid., cc. 1901. * Ibid., ocvi. 761-3. 

* CSf. 4 Apr. 18M ; Hansard, ser. 3, civ. 354 ; 28 March 1867 ; clxxxvi. 765 ; 

Parkes, Fifty Years, ii. 103. • Li/e, v. 194 f. 

* Ix)rd Bosebay (29 July 1884) suggested their presence in the Lords. 

* Speeches and Dispatches, p. 152 ; Labilli^ce, Federal Britain ; Young, 
Impenci Federation. 
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Federation League came into being in 1884. It is, however, 
significant that at the very first meeting on 29 July 1884 to 
further its inception, the warning that it was doomed to failure 
was given. Mr. W. H. Smith, First Lord of the Admiralty in 
the administration of Lord Beaconsfield from 1877 to 1880, 
propounded the theory that the existing relations of the Empire 
must inevitably lead to federation or disintegration, but Sir C. 
Tupper, High Commissioner for Canada, could not concede the 
legitimacy of the alternatives, urging that existing conditions 
might well develop satisfactorily in some other sense. None 
the less the Federation League was ultimately formed, and 
secured a good deal of patronage. On Mr. W. E. Forster’s death 
in 1886, Lord Rosebery became President, and, when he resigned 
in 1892 on entering Mr, Gladstone’s Ministry, Lord Stanhope 
took his place. Branches were formed overseas; that in Canada^ 
opposed naturally the annexationist propaganda in favour of 
the United States, and developed as a counter-movement the 
doctrine of Imperial preference, which naturally somewhat 
embarrassed the free-trade Federation in London. It had 
a considerable share in arranging the Colonial and Indian 
Exhibition of 1886, and immediately after it pressed on the 
Government the desirability of calling a conference of Empire 
delegates to consider the question of more effective defence of 
the ports and commerce of the Empire and the promotion of 
intercourse, commercial, postal, and telegraphic, between the 
various parts of the Empire in time of peace, and other means 
of closer relations. The Conference actually summoned was 
not asked to consider closer political relations, because it 
was known that in Australia at least such a discussion 
would be regarded with suspicion and dislike. The League, 
however, was satisfied with so much progress and aimed at 
securing the holding of further conferences and the effort to 
prevent in them the elimination of the political issue. But 
under Lord Rosebery’s advice it made no effort to frame a 
federal scheme, until, on its urging Lord Salisbury on 17 June 
1891 to call a conference to consider the sharing by the different 
parts of the Empire of privileges and responsibilities, that 
statesman demanded a definite scheme to place before any 
Conference. All, however, that could be excogitated was a 
' Contrast Macdonald, Corr., pp. 453, 468, 468. 
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preferential trade relations as any help towards a political 
consolidation ; rather this is definitely held up as an alternative 
to such consolidation. 

IVom the political point of view the Conferences, as will be 
seen, have shown a steady tendency towards the recognition of 
co-operation alone as the means of progress. The ideal of 
federation indeed did revive as the result of the War, for such 
events unsettle men’s minds and drive them to clutch at straws. 
A perfectly honest attempt was made in 1916,^ after a prolonged 
period of agitation, to induce the people of the United Kingdom 
and the Dominions to believe that an answer must he found 
to the question how a British citizen in the Dominions can 
acquire the same control of foreign policy as one domiciled in 
the British Mes. It is scarcely credible that groups of earnest 
students all over the Empire could have failed to see that the 
question was a mere absurdity. It was apparently supported by 
a quite ridiculous statement of Mr. Fisher, who had been Prime 
Minister of the Commonwealth, that, when he occupied that 
position, he had no say whatever in Imperial policy, while as an 
elector in Scotland he could heckle his member on questions of 
Imperial policy, and vote for or against him on that ground. 
There is no possibility of dealing successfully with political 
matters if one does not possess a sense of humour, and Mr. 
Fisher must often have regretted that he ever committed 
himself to this farrago of nonsense. Even the least intelligent 
of mankind must have realized that, if the Prime Minister of the 
Commonwealth had no voice in Imperial policy, it was not 
because he had not a vote in a Scottish village, but because the 
Commonwealth did not desire to take any interest in Imperial 
policy. The moment that Mr. Fisher awakened to the desire 

1 The admirable but not keen-minded Gen. Botha was rendered anxious by it 
(letter of 20 Oct. 1916), but Sir W. Laurier soothed his feax (Skdton, ii. 463 fi.). 
I dealt seriously with the absurdities of the Bound TcAle group in the Canadian 
Imb Times, xxxvi. 831 £E., not because it seemed worth while, but at the 
reipiest of the late Mr. Lefroy, whose amiable chaiaoter rendered it a pleasure 
even to waste time in exposing faUaoies. The group seems of late years to have 
abandoned the pursuit of chimeras, to have acquiesced in the practical inde- 
pendence of the Irish !E^ree State, and to be concentrating on the wise endeavour 
to interest the Bomimons in fortign policy, especially in the case of New 
Zealand. This is aU to the good, and much may be pardoned to youthful 
exuberance. 



512 THE COURT-FEES ACT [SCH. It 


Proper Fee. 

Provincial Amendments. 

United 

Provinces. 

Companies 
Act, 1913 
for winding 
up a com« 
pany50Bs. 

(2) under s. 
115,C.P.C. 
for revision 
of an order 
4Rs. 

(3) In any 

other case, 
3Rs. 

Punjab. 

for taking 
some other 
judicial ac 
tion Rs 5. 

(iii) in all 
other cases 
Rs. 2, 

1 

Madras. 

does not 
exceed Rs. 
1000, 5 Rs. 

(b) when the 
value of 
the suit or 
proceeding 
exceeds 

Rs 1000, 

10 Rs. 

(ii) when 
presented 
to a High 
Court 
otherwise 
than under 
that sec., 
tion, 2 Rs. 

Bombay. 


Bihar and 
Orissa. 


Bengal. 

exceed Rs. 
1000. 5 Rs. 

(ft) when the 
\*alue of 
the suit 
exceeds 

Rs. 1000 ; 
10 Rs. 

(ii) when 
presented 
to the 
High 

Court 
otherwise 
than under 
that sec- 
tion, 2 Rs. 

[Main Act. 



• 

J. 

ii 

'' 'A 

S 

&TI 



1164 IMPERIAL UNITY [paet vm 

may be hoped that the idle follies of 1916 may not be allowed to 
be revived.*- The silence of the protagonists of that movement 
of later years suggests that the folly of youth has been succeeded 
by the sobriety of age and experience. 

(c) The Proposals for the Independence of the Dominions and 
India 

If the movement for Imperial federation may be held to have 
gone to its deserved oblivion, there is decidedly more life in the 
movement in the Dominions for independence. It is important 
to note the contrast between that movement and the effort to 
secure Imperial federation. The latter represented essentially 
a British view ; it had support in the Dominions in small 
coteries of students out of touch -with Dominion ideals and 
public life, living in an unreal world of their own making. The 
movement for independence has practically no real support in 
the United Kingdom, even the Independent Labour party is not 
anxious for it, and in fact there is no evidence that even in the 
older times, when separation was looked forward to by many 
sections of the people as inevitable, the idea ever possessed much 
popularity with the workers. In the different Dominions the 
movement rests on varied causes, and its essence is that it has 
real popular support, though in different degrees in various 
Dominions. 

In New Zealand and Newfoundland, indeed, the movement 
has no real support. In the former a small section of the Labour 
party, infected by Australia and more remotely by the American 
influences which are often associated -with the Industrial 
Workers of the World movement, may be indifferent to the 
Imperial connexion, but the obvious fact which confronts the 
people is that a small population cannot possibly hold New 
Zealand, uiiless it has the support of a great sea power. The 
British connexion is, therefore, essential to the Dominion, and 
hence follows the fact that New Zealand has been far from 
enthusiastic at the entrance of the Dominions into the League 
of Nations. Mr. Massey’s reply® to the proposal that New 
Zealand should accept the Geneva protocol of 1 924 was couched, 

^ lir. Bruce (3 Aug. 1926) emphatically repudiated any idea of federation. 
No Dominion IGniater seems ever to have adopted this view for many years 
past. » Pari. Pa^., Cmd. 2468, pp. 13 fi. 



514 


THE COURT-FEES ACT 


[SCH. H 


j or when presented to a Civil. Twelve annas. 

I Criminal or Revenue Court, 
or to a Collector, or any 
Revenue Officer having juris- 
diction equal or subordinate 
to a Collector, or to any 
Magistrate in his executive 
capacity, and not otherwise 
provide for by this Act ; 
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of Civil Procedure, 1908 ; 

(ii) under section 25 of the 
Provincial Small Causes 
Courts Act, 1887 ; 

(iii} under sec. 115 of the Code 
of Civil Procedure, 1908 ; - 
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the Germans of South-West Africa supplies an element which is 
not inclined to the British connexion as ideal. The attitude of 
the Nationalists during the war became more and more openly 
one of assertion of the right of secession, and in the deplorable 
rioting of 1922 the rioters on the Rand were sustained and en- 
couraged by the belief that the Boers would be induced to aid 
their revolt and to overthrow the Government. The formula 
which induced the Labour and the Nationalist parties to work 
together was merely agreement that in the Parliament of 1924 
secession would not be made an issue.^ Further, in 1925-6, the 
determined effort to bring about reunion of the Dutch was 
based, on the Nationalist side, without hesitation on the doctrine 
that the right to secede must remain an essential feature of the 
policy of the Nationalist party, so that if General Smuts’s 
followers united with them they must definitely cast off then 
aUiance with the former Unionist party which merged itself 
m the South African party, and abandon their profession of 
regard for the British connexion. General Hertzog,^ it is true, 
has emphatically declared his opinion that secession is not to 
be thought of unless it came by the wiU of both elements of the 
population — ^unless indeed one element tried to dominate the 
other — and in the Union the British element cannot dominate 
the Dutch, but Mr. Tiehnan Roos has countered this assertion 
by insisting that the policy of the Nationalists of the Transvaal 
must remain absolutely unchained with secession as one of the 
leading planks. It is, of course, not contemplated that secession 
should be by force if that can be avoided. But reliance is 
placed on the famous argument used by Mr, Bonar Law when 
Leader of the House of Commons on 30 March 1920, when 
opposing Dominion status for Ireland, that such a status meant 
inevitably the right to secede, Mr. Bonar Law® may have 
spoken more energetically than he meant to do, and legally 
there is no doubt that the idea of a simple Union Act assented 
to by the Crown as giving the right to independence is a 
chimera, but the broad fact that the United Kingdom would 

^ The Labour party’s allegiance was seriously affected in 1926 by Gen. 
Hertzog’s determination to have a national flag in which the Union Jack should 
have no place. 

» In the Union Parliament, 28 Apr. 1926 ; of. 16 March 1927, 

* Keith, Wait Gtmenmient of Dominion pp. 166 £f. 
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8. Application for restoration of appeal.— An application 
for restoration of an appeal dismissed for default in payment of paper 
l>:>ok costs is notan application for revievv either under 0.47, r. 1, 
C. P. C. or under Art. 4 or 5 of Sch. I of the Court-Fees Act, It is 
sufficient if it is stamped with a court-fee stamp of Rs. 2 only under 
Art. 1 id) of Sch. il. Nalini Swidari Debya v. Naretidra, 36 
C. W. N. 246 = 1932 Cal. 641. See olso Hari Dassi Debi v, Sajani 
Mohan Batahayal, 59 Cal. 1334 = 138 I. C. 393-36 C. W. N. 564 » 
1932 Cal. 770, where the application was to restore an appeal dismissed 
for default of payment of initial deposit 

9. Cross-objections regarding costs. A memorandum of 
cross-objections relating to costs only does not fall either within Sch. I 
Act. 1 or Sch‘ Il Art. 11 or 17 (6) but may be treated as a petition 
under Art. 1 (rf) Sch. II, Katnal Kantini Devtw, Rangpur North 
Bengal Bank Ltd,, 25 C. W. N. 934 = 1921 Cal. 55. But see under 
Sch. I, Art 1. 

10. Petition under Trusts Act. On petitions under Ss.34 
and 74, Trusts Act, court-fees under Sch. II, Art 1 id) are sufficient. 
Mahomed Sadiq AH Khan v. Kazim Ali Khan, 11 O. W. N. 323 = 
1501. C. 193=1934 Oudh 118. 

Applications for which no fee need be paid. 

1. Memorandum of objections to a finding submitted by a 
lower court under O. 41, r. 26, C. P. C. It is not a petition but a mere 
statement. It does not require any stamp. Damodar Prasad v. 
Masudan Singh, 105 1. C. 108 (Pat) ; Mahomed Salimullah Khan 
V, Khalihur-Rahman Khan, 54 All. 465 - 140 I.C. 47= 1932 All. 526. 

2. Compromise agreement need not be separately stamped 
under the Stamp Act, if it is contained in the application presented to 
court, which will have to be stamped as any other application. . Ram 
Saran Lai v. Emperor, 40 A, 19. See also Reference under Stamp 
Act, 8 M. 15 IF. B.) 

3. Applications for refund of excess court-fee paid nderu 
Mstcdie. S^ Bhikoo v. Rash, 9 W. R. 357. But it has to be noticed 
that it is not obligatoi^ on the part of the court to order refund. It 
is only in cases where it remands a suit under s. 13 that the court is 
bound to refund. Except in those cases it appears that where the' excess 
fee has been paid only by the negligence of the parties there is no 
justification for the application for refund being exempt from stamp 
duty. As a matter of fact this question arose in specific instances 
in the High Court and the Government of Madras has issued the 
following G. O. exempting the court-fee in the case of refund 
applications— Notification No. 358 dated 10th September 1921. It 
runs thus : — 

The existing item 3 will be renumbered as 3 ia) and the follow- 
ioig is added in the list of Reductions and Remissions vide appendix.; 
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Dominions for a considerable period after self-government, and 
were only removed from the Union because of war exigencies. 
But the experience gained m the case of the Cape and of New 
Zealand would render it practically impossible for the Imperial 
Government to provide troops to be governed by an Indian 
Ministry which controlled relations with bordering States, with 
the Indian States, and was responsible for the internal peace 
of Lidia with its perpetual and now renewed feud between 
Hindus and Mahomedans. That the Indian army could be 
oflBicered by Indians and brought up to the standard of securing 
internal order and even perhaps frontier defence may be 
admitted, but the process has been so far extremely slow. It is 
probably true that the Indianization of the army has not been 
popular in British Army circles, but there has been a disap- 
pointing lack of readiness of the necessary candidates for the 
commissions available, no doubt for the reason that men who 
desire to secure careers for their sons find more remunerative 
opportunities for them in the Indian Civil Service, in which 
moreover an Indian has not to face the prejudice against hini 
which he may find in the British army. But the fact remains 
that self-government without an effective Indian army is an 
impossibdity, and no amount of protests or demonstrations or 
denunciations of the Imperial Government can avail to alter 
that fact. Similarly the deplorable recrudescence of sectarian 
bitterness affords a triumphant weapon to those who have 
systematically deprecated the reform movement on the score 
that Indians are only capable of despotic rule, a view which 
many able and well-meaning men have firmly held. So long, 
however, as Lidia suffers from these two fatal sources of weak- 
ness, so long win independence be absolutely beyond her reach, 
and even autonomy within the Empire will be postponed. 
Moreover, the existence of these facts has served to influence 
disadvantageously Indian interests, for it has been used as an 
argument against extending self-government even in matters 
provincial, and has thus delayed the only means of learning 
how to work responsible government, actual experience of 
conducting it. As matters stand, Ministers have far too often 
been merely reduced by Governors to the position of officials, 
and rational party development has been hampered and ddayed. 

In Canada the movement for independence has gradually 
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s, 439 Criminal Procedure Code. The preponderance of judicial 
authorities seems to be that s. 439 of the Criminal Procedure Code 
has no application to the case and that the High Court can exercise 
its revisional powers under s. 115, Civil Procedure Code. See 
35 C. W. N. 775 = 1931 Cal. 604 : 34 C. W. N. 914 « 52 C. L. J. 87 ; 
135 I. C. 513 following 40 C. 477 ; 38 All. 695 ; 1926 All. 577 ; 49 
All. 536; 1927 Oudh 14; 1935 Oudh 59 ; 17 M. L. T. 268-27 
I. C. 994; 28 Cr. L. J. 16 = 99 1. C. 48; 31 M. L. J. 440. The 
practice in the Calcutta High Court seems to be to entertain such 
revision petitions on the civil side, under s. 115, Civil Procedure Code, 
though they would be heard by the Bench taking up criminal 
work. See 51 C. L. J. 45 following 40 Cal. 477 (F. B.) In Madras 
also the practice has been to entertain such revision petitions on the 
civil side under s. 115, Civil Procedure Code see 31 M. L. J. 440. 
Rule 37 of Criminal Rules of Practice, 1931 is in conformity with 
this and the recent Full Bench decision in 57 M. 177 = 65 M. L. J, 
873 = 38 L, W. 940 does not affect the question though it contains some 
observations that such proceedings are more of a criminal nature. It 
follows therefore that when the subject-matter of the suit in relation 
to which the order is passed exceeds Rs. 1,000, a court fee of Rs. 10 
and in other cases a court fee of Rs. 5 should be paid on such revision 
petitions. 

Article l-A- 


Number. 


Proper fee. 


Application to any ! When the Court grants the 
Civil Court that records ’ application and is of opinion 
may be called for from j that the transmission involves 
another Court. | the use of the post. 

I 

i 


Twelve annas in addi- 
tion to any fee levi- 
ed on the applica- 
tion under clause(9), 
clause (6) or clause 
{d) of Art. 1 of this 
Schedule. [One 
rupee in Bihar and 
Orissa. One rupee 
two annas in United 
Provinces.] 


COMMENTARY. 

This article was inserted by Act XIV of 1911. 

ix>cal amendments. — This article lhas been amended by the 
Bihar and Orissa Court Fees Amendment Act I of 1922 and by the 
United Provinces Act III of 1932, and the additional fee has been 
raised to Rupee one and Rupee one and annas two respectively, 
instead of 12 annas as in the main Act. 

Madras. — Rule 78 of the C. R. P. and C. O. of the High Court 
of Madtas provides as follows If a record (not falling within the 




1170 IMPERIAL UNITY [part viii 

European Conferences which settled the afiEairs of Europe in 
1814 and 1815 were held, Hanover as a distinct entity was 
simply ignored, and matters were settled by the King and his 
British Ministers, in whose determinations Hanover — like the 
other small German states — had to acquiesce. A Canadian King- 
dom would have to be allowed an independent voice of its own, 
and it is extremely difficult to see how it would in the long run 
prove convenient to have two kingdoms — still less if other 
Dominions followed suit — ^with distinct policies and one king. 
That a single monarch could under constitutional rule act on 
the advice of different sets of Ministers seems out of aU reason- 
able possibility. 

The advantages which would accrue to Canada by an asser- 
tion of absolute independence are not very substantial. Mr. 
Ewart suggests that it would mean freedom from being involved 
in British wars in which Canada has no interest and a clearing 
up of relations as to India, which would be a benefit to the 
United Kingdom, which is apt to be held responsible for the 
unsatisfactory treatment of Indians in the Dominions. The 
first argument is of weight ; the Monroe doctrine does afford 
Canada protection even if it is rather humiliating to have to 
rely on a foreign power for aid, and on the whole there is, even 
under the present system of the League of Nations, greater 
danger to Canada of being involved in war if she remains in the 
Empire than if she were an American Repubho. Yet it must be 
conceded that the fact that Canada need not take part actively 
in any war, unless attacked, does remove much of the difficulty 
and minimize the disadvantage. Something may be said also 
for the improved status of an independent power, but it may be 
conceded that this has been largely changed by the creation of 
the League of Nations with its distinct recognition of the 
Dominions and the grant of the right of diplomatic representa- 
tion at Washington. Nor is it now of importance to enumerate 
the mistakes of Canadian or British diplomats to prove that the 
coxmexion has been of disadvantage ; the past is not a guide for 
the present, unless it is stiU vital, and the facts in any case are 
far from bearing out the contentions of Mr. Ewart. What 
indeed is clear is that save for the British connexion Canada 
must long ere this have been merged in the United States, with 
something of gain no doubt, but probably with more of loss. 
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Review application.— There is an unreported decision of the 
Madras High Court where Curgenven, J., has held that an applicatior 
for review may be filed in forma paftperis. See under Sch. 1. 
Arts. 4 and 5. 

Article 4 



Plaint or memorandum 
of appeal in a suit to 
obtain possession under 
Act No. XVI of 1838, or 
the Mamlatdar’s Courts 
Act, 1876. 

... 

Eight annas [One ru- 
pee in the Punjab.] 


COMMENTARY. 

Amendments. — The words “ the Mamlatdars’ Courts Act 1876 ■* 
were substituted for the words “ Bombay Act No. V of 186^ ” (to give 
Mamlatdars* Courts jurisdiction in certain cases to maintain existing 
possession, or to restore possession to any party dispossessed other- 
wise than by course of Law), by the Repealing and Amending Act, 
1891 (XII of 1891), General Acts, Vol. IV. This Article is ommitted 
in Madras. 

Mamlatdars’ Courts Act. — It is Bombay Act III of 1876. 
But see now the Bombay Mamlatdars * Courts Act, 1906 (Bom, Act 
II of 1906). 


Article 5. 


Plaint or memoxandunx 
of appeal [or of cro5«-o6- 
Bihar and Oris^] 
in a suit to establish or dis« 
prove a ri^t of occupancy. | 


Eight annas [One ru- 
pee in the Punjab.] 

[Twelve annas in the 
United Provinces.] 


COMMENTARY. 

Amendments. — This article has been amended in the Punjab 
and in the United Provinces for raising the fee, and the amendm^t 
has been noted above. In Bihar and Orissa, the Article has been 
amended so as to be applicable to memo of cross objections also. 

Section 7 (xi). — That clause provides for suits between land- 
lord and tenant to recover the occupancy of immoveable property from 
which a tenant has been illegally ejected by the landlord. The 
present Article applies on the other hand only to a suit or appeal to 
establish or disprove a right of occupancy. The former section refers 
only to a suit by the tenant who has been ejected to fecaoer his 
AoWng while this Article refers to a suit or appeal by a landlord ;and 
for the purpose of establi^ing Or disproving a title ' to 
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foreign matters, so that the Commonwealth may feel that she 
is securing due regard for her wishes in matters international. 
Nor does there seem to be the slightest serious movement in 
Governmental circles to go beyond this position. 

In the view of some advocates of Do min i o n independence the 
result of the movement woxdd not be mere disruption of the 
Empire, but rather the creation of a British League of Common- 
wealths within the League of Nations. The several parts of the 
Empire would become absolutely independent States, but they 
would conclude among themselves agreements,^ which would, 
of course, be subject to the approval of the League, but which 
would be assured of that approval, as they would essentially be 
subservient to the purposes of the League and fall under the 
afl.Tnfl rule as has been applied to the many pacts between 
members of the League concluded of recent years, such as the 
French agreements with the succession States. However attrac- 
tive such a process of development may be in theory, it is far 
from certain that this will be the line of development. As the 
Conference of 1926 showed, there is a strong feeling throughout 
the Empire in favour of elasticity and of avoiding any set 
arrangements, and it is difficult not to feel that under the 
present condition of things and the enormous potentialities of 
Dominion development in wealth and population it would be 
premature to seek any definite settlement. The illogicalities of 
the Empire naay prove annoying to legal minds,^ but they are 
a healthy si^ of a capacity of growth to which it is idle to 
predict any definite bounds. 

§ 3. Practicable Reform in Dominion Status 

In these ckcumstances it is clear that there is no room for 
any wide changes at the moment in the conduct of Dominion 
affairs. There remain, however, a number of min or matters 
in which progress could be made without raising any great 
difficulties. With the progress of the Dominions in political 
experience it seems dedrable, and the Conference of 1926 has 

* Cf. J. W. Daioe, The New Era Canada, pp. 279—99, for an. early and 
clear expreasioii of tins Tievr as against the ‘ hallucinationB ’ of federalism. 

* Ptof. 0. D. AUin’s interesting conunents (e. g. Mtehigan Law Review, zziv. 
240 ff.) show how ohaotic the situation appears to a lawyer familiar with 
federal constituiaons. 
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Code of Criminal Procedure, 1882. Now the Code of 1898. 
The Article originally stood ending with the words “ Code of Civii 
Procedure " and the succeeding words “ 1908 and not otherwise 
provided for by this Act ” were added by Act VII of 1914. 

Court-fees and stamp duty.— The stamp revenue is quite 
different from the court-fee revenue or judicial receipts and any 
instrument taxable under the Stamp Act is not thereby exempt from 
court-fee or vice versa. The Court- Fees Act and the Stamp Act are 
independent of each other. Instruments liable to court-fee are 
generally exempt from stamp duty. See Section 2 (21), Sch. I Arts. 
15 and 24 of the Stamp Act. But there are cases where a dual fee has 
to be filed. See Sch. I Art 57 of the Stamp Act Kcdwanta v. Maha 
Bir Prasad. 11 All. 16 (F. B.); Reference from the Mimdf, 
Habe Ganf, 53 CaL 101 ; but such a dual fee may be exempted by a 
special provision. See Art 15 of Schedule I of the Indian Stamp 
Act In such cases, only the court-fee need be paid. 

Liability to Court-Fee.— Article 15 of Sch. I of the Stamp 
Act excludes bonds provided for in the said Act and bonds liable to 
court-fee. But bonds under Article 40 or Article 57 of Sch. I of the 
said Act may be executed in pursuance of an order of a court under the 
Civil Pfocedure Code. If so they are chargeable both with the stamp 
duty and with court-fee. Reference (1926\ 53 Cal. 101. The Madras 
High Court has held that a mortgage deed executed by a Receiver 
to secure the execution of his ofiBce is liable to court-fee and to 
stamp duty. Amirthamnwd v. Ramalinga Goundan, 43 Mad. 363. 
It is true that the judgment referred to Article 40 but the court must 
have meant Article 57. Security bonds given for stay of of 

a decree under Order 41, Rule 5 or 6, and for costs of an appeal nnABy 
Order 41, Rule 10, are mortg^es and are liable both to court-fee and 
to stamp duty under Art. 40. In the case of a security bond under 
Order 41, Rule 6, the Oudh Court applied Article 57 instead of Article 
40 on the ground that the transaction amounted to a contract between 
the court and the respondent and the security was for performance of 
that contract. Lai Harihar Pratab v. Biskeshar, 107 l.C. 553. This 
was erroneous for the court is not a juridical person negotiating 
contract with parties. The court seems to have overlooked the case of 
Reference {,192(1) 53 Cal. 101 and the question of liability to court-fee 
was not even considered. (Extract from Mulla and Pratt’s commen- 
taries on the Indian Stamp Act). 

BaiLbond. — Regarding bail and bail-bonds see chapter XXXIX 
of the Code of Criminal Procedure. Section 499 of the Code runs as 
follows: — 

" Before any person is released on bail or released on his own 
faoiiii, a bond for such a sum of money as the police oflScer or court, 
ca» may be, thinks sufficient shaH be executed by such person 
<^«M'!'Mhanbe is released on bail, one or more sufficient sureties 



1174 IMPERIAL UNITY [past vm 

If the judicial appeal to the Privy Council is to be preserved 
without entailing loss of self-respect on the Dominions, it can 
only be by the merger of the Court in one Court of Appeal for 
the whole Empire and the admission of Do min ion judges to full 
membership of the Court in lieu of confining them to hearing 
cases from the Dominions alone. 

Arrangements for representation of the Dominions at inter- 
national conferences and the making of treaties are largely now 
satisfactory,’- and efforts are unquestionably made to secure 
them full formation on all foreign issues. The creation of 
effective departments in all the Do min i o ns to record these com- 
munications has been a real step in advance, but something 
more might be done to secure that the Dominion is represented 
in London by a minister or officer fully cognizant of Dominion 
views on foreign issues. The occasional use of the High Com- 
missioner, who may be far too deeply burdened with other 
business to become expert in foreign affairs, is only a second- 
rate solution ; and there was more force in the offer of the 
Imperial Government in 1912 than has been regularly recog- 
nized. A Minister Resident would serve the functions of an 
ambassador and, if preferred, a permanent officer for trade and 
similat duties could be maintamed in London. But the essential 
point is that the representative of any Dominion ought to be 
a person who is wholly in the confidence of his Govermnent, 
not a memb^ perhaps of a former Government who has been 
appointed to the High Commissionership, and who may not be 
in the slightest sympathy with the Mmistry, or who may by 
reason of his former office be inclined to express personal rather 
than Governmental views.® More effective communications 
between Dominion Governments themselves seems also to be 
desirable. 

The development of common schemes of defence definitely 
based on war co-operation is obviously essential. The idea of 
really independent Dominion navies was never practicable, 
and is doubtless no longer seriously maintaiued. It cannot, 
for instance, be left doubtful whether on a state of war 
bring declared the Australian navy would be handed over to 

’ See Part V, chap, v, § 9. 

* Por the idea of Biiiaah. lepresentatiyes in the DominioiiB, see Part 1 1 1, 
chap, iii, § 8. 
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lion are granted, a bond has to be executed by the person in whose 
favour such an order is passed. 

Bond-— It is defined in s. 2 (5) of the Stamp Act (Act II of 
1S99). It is mainly an instrument whereby a person obliges himself 
to pay money to another on condition that the obligation shall be void 
if a specific act is performed or is not performed as the case may be. 
Under the old Act I of 1879, there was no saving clause as is 
found in the later Act or the present Act in Art. 15. The words “ or 
by the Court- Fees Act 1870” were added by the Amending Act III of 
1889. The result of the amendment is that where a bond is executed 
and fee for same is provided for in the Court-Fees Act, no other fee 
in the shape of stamp duty is leviable thereon. That is where a bond 
is executed by order of court, the court-fee is leviable under Art. 6 
of Sch. II and the document need not bear a non -judicial stamp in 
addition. It was held in Kaiwanta v. Maha Bir Prasad, 11 All. 16 
F. B., that where a bond is given under the orders of a court as secu- 
rity by one party for the sake of another, it is subject to two duties 

[а) an ad valorem stamp under the Stamp Act, Art 15, Sch. I and 

(б) a Court-fee of eight annas under the Court- Fees Act Art. 6, 
Sch. II. Their Lordships relied on the analogy of an administration 
bond under the Stamp Act and also under the Court-Fees Act. But this 
decision cannot be correct in view of the saving clause in Art. 15 of 
the Stamp Act, 

Given in pursuance of the order of court. - Is a bond 
executed by a party where a relief is granted by court conditional on 
his executing a bond, one given in pursuance of the order of court in 
view of the fact that the party is given the option of executing a 
bond. He has to do so only if he chose to have that relief on that 
condition. In Gurandita Mai v. The Firm Guru Das Mai Ravi Chasid, 
7 Lah. L. J. 343*1925 Lab. 552, it was held that a security bond 
taken on an order for stay of execution must be stamped in accordance 
with the Stamp Act and cannot be written on plain paper bearing a 
court fee of eight annas. Martineau, J., observed thus, “ The fallacy 
lies in supposing that the givi 'g of the security bond is ordered by 
the court. The judgment-debtor is not obliged to furnish security, 
but he may, or may not furnish it, as he pleases so that the effect of 
O. 21, r. 26 (3), C. P- C. is that the court may before making an 
order for staying execution require security from the judgment-debtor 
and pass a conditional order. 1 cannot agree that the bond was 
written in pursuance of an order of court, for the court could not 
compel the judgment-debtor to furnish the security but it was optional 
with him to furnish it or not as he pleased. What the court 
has ordered was that execution should be stayed and the furnishing 
of security was really not part of its order but was the condition 
which it attached to the order.” And following the decision in 
Dwaraka Nath v, Sailaja Kanta, 43 I. C. 376, it was held that the 
bond was not properly stamped. But see Muhammad Ewaz v. Haji 
1929 Lah, 205 where the decision in 1925 Lab. 552 was 
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IMPERIAL CO-OPERATION 

§ 1. The Colonial Conference of 1887 

T he outcome of the Imperial Eederation movement in the 
period after 1883 was the decision of the Imperial Govern- 
ment to smnmon a Conference representative of the whole 
Empire, including the Crown Colonies, in 1887.^ The consti- 
tutional issue of federation was indeed definitely ruled out, for 
the obvious reason that it had no official support in any colony ; 
it was made clear by Mr, Stanhope in the invitation of 25 Nov- 
ember 1886 that there was no question of a formal meeting of 
plenipotentiaries, hut rather a gathering of leading men firom 
the Colonies to consider such issues as that of military defence, 
brought to a point by the eagerness of the Colonies to afford aid 
in Egypt, and the foi^g of closer economic links by improve- 
ment of communications. The Conference was, therefore, a 
rather mixed gathering of notables ; it was formally opened in 
the presence of the Prime Minister and other Ministers, and 
many interesting matters were debated. It reached positive 
results in regard to the defence of Table Bay, and the fortifica- 
tion of Simon’s Town at Imperial expense ; the arrangement 
for an Australaaan squadron with contributions of £126,000 
from the Colonies ; the continuation for a period of neutrality 
under an Anglo-French Naval Commission in the New Hebrides, 
and the annexation of New Guinea, which was effected in 1888, 
It was, however, not found possible to arrange for the defence 
of King George’s Sound or Torres Straits. Mr. Hofmeyr for the 
Cape made an important suggestion that, in order to encourage 
Empire trade and promote defence, a duty should be levied 
throughout the Empire on foreign goods, the proceeds to be 
devoted to defence. 

Trade questions discussed included the desirability of uni- 
formity of laws as to merchandise marks and patents ; the 
effect of foreign bounties on the sugar-produdng colonies ; ^ 
the ideal of Imperial penny postage— -which the Colonies did 

1 Pari. Pap., 0. 6091, 6091 L 
* Later dealt vitli, Cd. 1470, 1636, 1632 (1903). 
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observe as follows : “ This decision is undoubtedly correct. This case 
rules that bonds given under the Civil Procedure Code are chargeable 
with court- fee only if they fall under Art 15 ; but are chargeable 
with court-fee and stamp duty if they fall under Art. 40 or Art. 57. 
Many bonds called security bonds under the Civil Procedure Code are 
not securitj^ bonds under Art. 57 as they do not secure the execution 
of an office or the performance of a contract. Thus simple bonds 
executed for appearance under O. 38, r. 2, or for the production of 
property under O. 38, r. 5 or by a next friend for minor’s property 
under O. 32, r. 6 (2), are not security bonds under Art 57 and would 
be liable only to court-fee. But a security bond by a Receiver under 
0. 40, r 3 would be liable to court-fee and to stamp duty under Art. 57. 
Security bonds given for stay of execution of a decree under 

0. 41, r. 5 or 6, or for costs of appeal under 0. 41 , r. 10 are mortgages 
and are liable to court-fee and to stamp duty under Art. 40.” See 
also Sarbo Mtissulmani v. Safar Matidal, 49 C. 997 — 1923 Cal. 
269. See also the recent Full Bench of decision of the Madras High 
Court in Pitchamma v. Pedamunayya^ 68 M, L. J. 466*41 L. W. 
482 (F.B.) holding that the acceptance by a court of a bond previously 
furnished is equivalent to an order of court followed by compliance 
with it. A bond executed by a surety in pursuance of an order under 
s. 55 (4), C. P. C., holding himself responsible for the debtor filing an 
insolvency petition within a month and for appearing in any proceed- 
ing whenever called upon, and undertaking to pay the decree amount 
if the judgment-debtor fails to comply with any of these conditions 
need only be stamped with a court fee stamp of annas eight under this 
Article. As it imposes only a personal obligation and does not hypo- 
thecate any immoveable property, Art. 40 of Sch. I of the Stamp Act 
has no application to it and Art 57 is equally inapplicable to the 
case as the bond was not executed for any of the purposes mentioned 
in that Article. Ghulam Mahomed v. Emperor y 14 Lah. 284=141 

1. C. 301*1933 Lah. 89 (S. B.) ; Jowala Mai v. Gian Chandy 
143 L C. 12 (Lah.). 

Bond creating a mortgage or charge on immoveable 
property. Where a bond given in pursuance of an order 
of court within the meaning of this Article is not simply a bond 
but also creates a charge or mortgage on immoveable property 
set out in the bond then clearly stamp fee is payable as on a 
mortg^e bond. The above quoted decision Reference from the 
Mumif of Habi Ganjiy 53 C. 101, is also authority for this position. 
See also Kalwanta v. Maha Bir Pfasady 11 A. 16. In Madras there 
was a lack of uniformity in practice in the matter of the collection of 
the stamp duty the same having been indiscriminately calculated as 
kid down in Art. 40 or 57 of the Indian Stamp Act. Hence the 
following circular was issued by the High Court of Madras. 
It was issued to clearly state the proper procedure to be followed 
cases where the bond executed to Court creates also a mortgage, 
'runs as foliows 
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the Colonies giving preferential treatment to the United King- 
dom if they desired, and possibly also to other colonies. The 
attitude of Lord Ripon in his replies of 28 June 1895 to all these 
views was negative, save that he agreed to secure legislation, 
which was later carried, to free the Australian colonies from 
difficulties under the Act of 1873 as to reciprocity agreements 
■with other colonies, on the understanding that any BiUs of this 
kind should be reserved. The treaties, he argued, applied only 
to preference granted to the United Kingdom, and it would be 
unwise to denounce them in view of the injury to British trade 
which might result. 

The Conference agreed on the desirability of having rapid 
services on the Atlantic, and from Vancouver to Sydney, and 
to the making of a Pacific cable with, if possible, a neutral 
landing place in Hawaii, but this plan was spoilt by the annexa- 
tion of those islands by the United States, but the cable was 
successfully laid ultimately from Auckland to Vancouver via 
Norfolk Island, for Australia, Fiji, and Panning Island. 

§ 3. The Colonial Conference of 1897 

The next Conference^ was formally summoned by the 
Imperial Government in connexion with the sixtieth anniver- 
sary of Queen Victoria’s coronation ; it was attended by the 
Prime Ministers of all the self-governing colonies, Canada, the 
six Australian colonies. New Zealand, the Cape and Natal, and 
Newfoundland. The relations of the Colonies and the Empire 
were now formally reviewed, and held for the time being satis- 
factory, though Mr. Seddon for New Zealand and Sir E. Braddon 
for Tasmania desired more formal arrangements in order to 
secure the Colonies a due share in Imperial interests. But it was 
admitted that a voice in decision meant a share in the cost of 
carr 3 nng out decisions, and this the Colonies were not prepared 
to consider. They desired, however, the continuance of the 
system of Conferences. Approval wets expressed of the political 
federation of contiguous colonies, an allusion to the Australian 
federation then approaching completion. * 

Foreign relations were touched on mainly from the point of 
view of coxnmerce. The request of 1894 for the termination of 
the Belgian and German treaties was repeated, and, as it was 
1 ParL Pfljp., C. 8596. 
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old s, 369, bat it does not reproduce the provision requiring the officer 
attaching the property to act in accordance with the rules notwith- 
standing they may be inconsistent with the provisions of the section. 
Section 157 of the Code of 1908 keeps alive the rules, etc., made under 
the old Code so far as they are consistent with the Code of 1908. There 
is nothing in the Code of 1908 as distinguished from the orders in the 
first schedule to the Code, which is inconsistent with the rules issued 
under s. 269, though there is an inconsistency between the rules and 
O. 21, r. 43. But the High Court has power to alter the rules in the 
first schedule. This being so, I do not think it follows that, because 
the rules made under the old section are inconsistent with the rules 
in the schedule, they are not consistent with this Code within the 
meaning of s. 157. The point is not free from doubt, but until rules 
are made by the High Court, I think the rules made by Government 
under s. 269 of the old Code are in force Section 157 is an enabling 
section and not a repealing one. The rules have never been ex- 
pressly repealed and I do not think we are bound to hold they are 
implicitly repealed by virtue of the words ‘ so far as they are con 
sistent with this Code which occur in s. 157. As regards the 
question raised in the letter of reference, as the bond is given inpursu^ 
ance of a rule made under power conferred by a section of the Code, 
I think the bond may be said to be given in pursuance of an order 
made by a Court under a section of the Code of Civil Procedure, that 
consequently, the bond is ‘ otherwise provided for by the Court-Fees 
Act’ (see Sch. II, Art. 6, Court-Fees Act, 1870 and Sch. I, Art. 15 
of the Indian Stamp Act, 1899), and that the stamp is an eight 
annas stamp under the Court- Fees Act.” 

Bond for protection of attached moveable property.'- 

In Madras see the Madras High Court’s amendments to Sch. I, 
C. P, C. and the Madras Rules 43, 43- A and 43-B of O. 21, C. P. C. 
as also the rules set out in C. R. P. and C. 0. 

InSarho Mussahnani Safar MandaJ, 49 C. 997*1923 Cal. 
369*68 I. C. 730, it was held that a bond executed by a claimant to 
produce certain attached goats when required by court should be 
stamped with a court-fee under Art. 6. See also Reference under the 
Court-Fees Act, re The District Munsif of Tiruvallur, 37 M. 17=20 
L C. 775. 

Security for costs in appeals to the Privy Council.— 

Now security is taken by virtue of the provisions of the Code of Civil 
Procedure O. 45, r. 7 and any bond that is executed is to bear a court- 
fee under this Article. The earlier decisions to the contrary based on 
the fact that such security was then taken under the rules framed by 
the Privy Council itself and hence could not come within the strict 
letter of Art, 6 are no longer good law. 

Security bonds executed in favour of village courta — 

A sflcnritybond was taken by a Village Court under s. 53 of die 
'iWBsge. CoaitB Act (I of 1889}* The qaestion w?l«5 xnrhat etarr*r» 
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ences should be held not less often than one in four years, to be 
attended by the Secretary of State for the Colonies and the 
Prime Ministers of the self-governing Colonies ; extraordinary 
meetings might be summoned, the next regular Conference to 
be held not sooner than three years after. It was agreed that, 
before commercial treaties were negotiated, the view of the 
Colonies should, if possible, be obtained. Defence discussions 
resulted in the increase of the Australasian subsidies to the 
squadron to £200,000 for Australia and £40,000 for New 
Zealand, in return for an improved squadron and the formation 
of a branch of the Royal Navy Reserve ; the Cape and Natal 
increased their grants to £60,000 and £36,000 for the general 
maintenance of the navy ; Newfoundland consented to con- 
tribute £3,000 a year and a capital sum of £1,800 to fit up a drill 
ship in connexion with the establishment of a branch of the 
Royal Naval Reserve of 600 men. Greater facilities for the 
grant of commissions and naval cadetships to young colonials 
were conceded. As regards trade the Colonies agreed that they 
should give preferences to the United Kingdom, Canada 
promising to increase her general preference of 33| per cent.. 
New Zealand to give 10 per cent., the Cape and Natal 26 per 
cent., and Australia an imdefined amoimt, promises imple- 
mented in substance in due course,^ while the United Elngdom 
was urged to accord preference, a resolution which brought 
about the introduction of the issue into British political life by 
its acceptance by Mr. Chamberlain and his ultimate resignation 
from the Government in order to press it on the people. In 
Mr. Chamberlain’s hands, however, the proposal took a turn 
which the Colonies declined to accept, that of the calling a halt 
in the development of new colonial industries, without which 
Mr. Chamberlain held that colonial preference could not be 
effectively accorded. The principle of Imperial preference in 
governmental contracts was approved, and attention was called 
to the desirability of closmg the coasting trade — including in 
that term inter-imperial trade — to the vessels of powers which 
reserved their own coasting trade ; and to the importance of 
farthering British shipping. Minor matters were uniformity in 
weights and measures, patents, right of purchasing piivately- 

» Pari. Pap., Cd. 2326 ; H. C. 310, 1903 (Canada) ; Od. 1899, 1640 (1903) ; 
2024(1904); 2977 (1906); 3624, pp. 317 ff. 
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In the notification of the Government of India (sec reductions 
and remissions of the Government of India, Appendix 7), there is 
a remission of the “ fees chargeable on security bonds for the 
keeping oi the peace by or good behaviour of persons other than the 
executants. The combined effect of these two provisions is that 
almost all bail bonds executed in criminal cases are exempt from 
court-fee and being “ otherwise provided for in the Court-Fees Act” 
within the meaning of Art. 15 of the Stamp Act, such bonds are 
also exempt from stamp duty. 

Indemnity bond. — The stamp fee for this is provided for in 
Art. 34, Schedule I of the Stamp Act. There is no reservation here 
as in Art. 1 5 of the Act. 

Execution of bonds. — Obviously the documents could not be 
taken in the name of the court for as has been laid down by their 
Lordships of the Privy Council in Raj Rajhir Singh v. Jai Indra 
Bahadur Singh, 42 All. 158 » 46 L A. 228-38 M. L. J. 362-55 
1. C. 550, “ A court is not a judicial person. It cannot take property 
and consequently could not assign it.** Hence a bond should be 
taken only in the name of an officer or the presiding judge of a 
court. Vide Form No. 3 Appendix G of the Civil Procedure 
Code of 1908. The Form shows that it is intended to be given 
to someone and not a mere undertaking to the court. Whether 
that some one be the other party or the oflficer of the court 
is not made clear. With regard to indemnity bonds, it 
is but proper that they should be executed in favour of the other party 
vide for instance Form 6, Appendix III-D, Part II, Vol. 11 of the 
C.R.P. and C. O. at Madras in cases where one party gives an indem- 
nity to the opposite party in a partition suit. Similarly where a decree 
is passed on a lost negotiable instrument and indemnity is taken 
under O- VII, r. 16, C. P. C, the bond has to be executed in favour 
of the opposite party, though a practice to the contrary prevails in the 
original side of the High Court of Madras where indemnity bonds are 
taken in the name of the R^istrar. 

Enforcement of the bonds, ^ As regards the enforcement of 
the bail bonds, see the Code of Criminal Procedure. The security and 
Indemnity bonds executed to Civil Courts are on the breach of the 
conditions therein specified assigned over to the party for whose bene- 
fit they were taken and the terms thereof are enforced by them. 

Sometimes the practice leads to difficulties. The following case 
arose in the District of Madura in the Presidency of Madras. A 
party executed a security bond in favour of the presiding judge of 
the District Munsif*s Court and mortgaged his properties. But the 
properties were subject to an earlier undischarged encumbrance. 
The prior encumbrancer filed a suit on his mortgage and impleaded 
the judge of the court as the puisne encumbrancer. This happened 
bfilore the court could assign the security bond in favour of the 
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§ 6 . The Colonial Conference of 1907 

Before the Conference of 1907 met the Caxiadian Government 
had pointed out that it would he convenient if other Ministers 
than the Prime Minister were made members, adducing the fact 
that in 1902 Australian and Canadian Ministers had actually 
taken part in the proceedings ^ The Secretary of State, while 
leaving the issue to the Conference, concurred in the convenience 
of the proposal, and such Ministers did actually attend, it being 
agreed that any voting must be by colonies. The Conference 
differed from its predecessora in having no ceremonial con- 
nexion, and in publishing by far the greater part of its papers.® 
It was agreed to rename the Conference as Imperial Conference ; 
that it should be constituted of the Prime Ministers of the 
United Kingdom and the Dominions, India being left out, that 
the Secretary of State for the Colonies should be a member 
ex officio, and preside in the absence of the Imperial Prime 
Minister ; that other Ministers might attend, but any discussion 
save by agreement should be confined to two, and each Govern- 
ment should have but one vote. In case of matters which would 
not be postponed to the r^ular Conference, or were of minor 
importance, or required detailed consideration, subsidiary Con- 
ferences could be summoned. A permanent secretarial staff 
was to be established in the Colonial Office to prepare matters 
for the Conference, attend to its resolutions, and conduct 
correspondence, a characteristically feeble device ® to meet the 
more radical suggestion of Mr. Deakin for a composite and truly 
Imperial secretariat. 

The chief constitutional issue discussed was the establishment 
of an Imperial Court of Appeal to merge the House of Lords 
and the Judicial Committee, which the Imperial Government 
negatived. It was agreed, however, to consolidate and simplify 
the existing rules as to appeals, and to secure uniformity as far 
as possible, while it was also agreed to delegate to Colonial 
Courts the right of allowing appeals by special leave. General 
Botiiaalsoobtainedapprovalof a very far-reaching dedsion that, 
when colonies were federated or united, and there was one final 

^ Pad. Pap., Cd. 3340. * Pari. Pap., Cd. 3628, 3524. 

* See PaA. Pap., Cd. 3796 ; Cd. 6273, pp. 1—12. Admittedly the thing was 
a futile fame, no change in substance being made. 
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MukhtarcamEi or 
Vakalatnama [or any 
paper sigmd by an Advo- 
cate signifying or inti- 
mating that he is 
retained for a party— 
Mad.] 


When presented for the 
conduct o£ any one case— 

(a) to any Civil or Criminal 
Court other than a High 
Court, or to any Revenue 
Court or to any Collector or 
Magistrate, or other executive 
olncer, except such as are 
mentioned in clauses (b) and 
\c] of this number. 


Eight annas. 'One 
rupee in Bengal, 
Bihar and Orissa, 
Madras and the 
Punjab ] [Twelve 
annas in United 
Provinces and Cen.. 
tral Provinces.] 


(6) to Commissioner of 
Revenue, Circuit or Customs 
or to any ofilicer charged vrith 
the executive administration of 
a division, not being the Chief 
Revenue or Executive Autho- 
rity. 

(e) to a High Court, .Chief 
Commissioner, Board of 
Revenue, or other Chief Con- 
trolling Revenue or Executive 
Authority. 


One rupee. [One 
! rupee eight annas 

I in Bengal. Madras 

' and United Provin- 

I ces. Two rupees in 

Bihar and Orissa.] 

Two rupees. [Three 
rupees in Bihar and 
Orissa, Madras and 
United Provinces]. 
[Two rupees and 
eight annas in Cen- 
tral Provinces.] 


COMMENTARY. 

Ameodment — This Article has been amended in Bengal* 
Bihar and Orissa, Central Provinces, Madras, the Punjab, and the 
United Provinces, the only change being the enhancement of the fees 
leviable except in Madras where the Article is made to include 
memorandum of appearance. 

Memorandum of appearance.— It is doubtful whether a 
memorandum of appearance should bear a court fee stamp of Rs. 2 
as it contains an authority to plead although the authority is filed by 
the pleader himself. Rcij Kumar Pal v. Janab AH Mian, 35 C.W.N. 
1100»59 Cal. 370. But in Madras memorandum of appearance also is 
included in the Article as being chargeable to court<fee. 

Vakalatnama. — Is a document or power of attorney executed 
in favour of a pleader. Vide 0. 3, r- 4, C. P. C. “ The appoinment 
of a pleader to make or do any appearance application or act for any 
p^son shall be in writing and shall be signed by such person *’ or by 
his agents. Every such appointment shdl be accepted by the pleader. 

Pleader. — ^The word is defined in the Code of Civil Procedure 
8. 2 (15) as follows : — “ Pleader means any person entitled to appear 
tuA plead for another in court and includes an advocate or vakil and an 
of the High Court" 
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was disposed of by another subsidiary Conference which paved 
the way for the acceptance by the Empire of the Berne Conven- 
tion of 1908 and the GopyrigM Act, 1911.^ Questions as to 
surveyors were discussed at a technical Conference in 1911. 
There was wholesale assimilation of the terms of appeals to the 
Privy Council from the Australian States, the Canadian Pro- 
vinces other than Ontario and Quebec, New Zealand, and 
Orders 4s to procedure only were issued in respect of the 
Commonwealth and the Union of South Africa. Something 
was done to assimilate laws as to patents, trade-marks, and 
companies. Trade Commissioners were appointed to the Do- 
minions, in order to perform functions in the way of promoting 
British trade similar to those of Consuls in foreign countries. 
Dominion trade statistics were improved in order to discrimi- 
nate the countries of import. The Commonwealth was allowed 
to have its own silver currency, a reduction was secured of 
jSfty centimes a ton in the Suez Canal dues, the four great 
Dominions adhered to the Radiotelegraphic Convention of 1906, 
and a bill was prepared to facilitate the marriage in England 
of persons arriving from the Dominions. 

^ Part V, chap, viii ; Pari. Pap., Cd. 6272. 
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valsalats filed in the original side of the High Court and the Presidency 
Court of Small Causes from payment of stamp duty or insist on such 
documents being stamped. Another course that may be adopted 
to secure uniformity of practice, instead of having some vakalats 
stamped with general stamps and others with court-fee stamps, is for 
the High Court to frame rules under the Letters Petant levying court- 
fee on vakalats. Even then the position is not quite clear as it is 
still open to doubt whether such rules could be construed to be “ law 
relating to court-fees for the time being in force *’ as set out in s. 3 
(21) of the Stamp Act. If that is not so construed then such vakalats 
may be liable both for court-fees and for stamp duty. This is the position 
as regards vakalats filed on the original side of the High Court. Regard- 
ing vaJsalats filed in the Presidency Court of Small Causes, the Court- 
Fees Act not being applicable to same, it is doubtful whether govern- 
ment can levy court-fee on vakalats under the provision of s. 71 of the 
Presidency Small Cause Courts Act (Act XV of 1882). In any case it 
appears necessary that the practice should be in conformity with 
the law. 

Recognised Agents. — O. Ill, r. 2, C, P. C. defines what 
recognised agents are. They are : — 

(а) persons holding powers of attorney, authorising them to make 
and do such appearances, applications and acts on behalf of such 
parties ; 

(б) persons carrying on trade or business for and in the name of 
parties, etc. 

Mukhtarnama executed in favour of persons who are 
not certified practitioners. — Though there is no difference in the 
case of the construction of Vakalatnamas which are executed in 
favour of legal practitioners, there is a want of unaminity in the view 
taken about a Mukhtarnama. The view taken in Permanand v. Sat 
Prasad, 33 All. 487 F. B. is that a document purporting to authorise 
the person in whose favour it was executed* who was not a certified 
mukhtar or pleader to appear and do all acts necessary for the execu- 
tion of a decree of a court requires to be stamped as a power of 
attorney with a one rupee stamp and not as a Vakalatnama or 
Mukhtarnama. Their Lordships observed as follows : — 

The donee of the power is not a certified mukhtar or pleader, 
and the question is whether under these circumstances the document 
is duly stamped. S. 2, clause (21) of the Stamp Act defines the 
expression “ power of attorney ” in the following terms : — “ A power 
of attorney includes any instrument (not chargeable with a fee under 
the law relating to court-fees for the time being in force) empowering 
a specified person to act for and in the name of the person .executing 
it.” The present document, as we shall presently show, clearly falls 



1186 IMPERIAL UNITY [paet vm 

ment on Imperial issues, and for the division of the Colonial 
Office into a Dominions and a Crown Colonies Department 
imder a Secretary of State for Imperial Affairs, the High 
Commissioners to take the place of the Governors as means of 
communication between the Imperial and Do mini on Govern- 
ments. On 23 September 1910 in the House of Representatives 
Mr. Herries argued in favour of Parliamentary discussions of 
agenda before any delegation went, on the score that the repre- 
sentatives of New Zealand would thus carry much greater 
weight at the Conference, and on 23 November Mr. Taylor 
sounded a note of warning lest the Conference seek to interfere 
in the mtemal affairs of New Zealand. Sir J. Ward insisted on 
the first occasion that the Government must express its opinion 
at the Conference subject always to the necessity of submitting 
to Parliament for approval any resolution arrived at, while he 
assured Mr. Taylor that the Conference would be quite firmly 
told that it must not interfere in Dominion internal affairs. 
Newfoundland suggested an Atlantic steamship service, as 
a link in the All-Red Route. 

The Conference met from 23 May to 20 June ; thirteen 
mmisters attended, the British Prime Minister presiding on 
most occasions, and Sir W. Laurier on one ; no other Imperial 
ministers than the Colonial Secretary were present save on 
occasions when matters affecting their departments were 
considered. The proceedings were secret. Sir J. Ward’s pro- 
posal to the opposite effect being n^atived, but a very full 
disclosure was made in July.^ 

(6) The SeaoltcHons of the Conference 

The many resolutions achieved may be sununarized thus : 

(i) ConsUtuHondl Questions. Sir J. Ward’s proposal ^ for an 
Imperial Cotmcil was presented by him in the quite changed 
form of a proposal for an Imperial Parliament charged with the 
issues of war and peace, foreign policy, and treaties affecting the 

» Pari. Pap., Cd. 6746, 5746-1, 6746-2. 

* Sir W. Lauiier’s sneer (Skelton, ii. 342 n.) at Sir J. Ward had. better have 
been left in oblivion. Bat since it has been made pabUc the writer must confess 
that his presence as Assistant Secretary at the Conference convinced him of 
the vanity of attributing statesmanship to politicians of high repute^ and 
played a decisive part in his decision in 1914 to accept an office which, though 
cotifertod by the Crown, afiords complete liberty of action. 
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must be a legal practitioner because a Vakil usually is a legal practi- 
tioner. Moreover many persons described as Vakils who are agents 
of Native States are not legal practitioners.” 

Scope of Vakalatnama. — A Vakalatnama authorising a 
pleader to receive during the course of a suit which he has been 
empowered to conduct, money or documents receivable by his client in 
the ordinary course of such suit or in consequence of the order or 
decree of the court does not require a stamp under the Stamp Act. It 
was observed as follows : “ The receipt of money or documents under 

such circumstances is one of those ordinary duties which pleaders are 
continually called upon to perform for their clients and a Vakalatnama 
properly framed generally contains a power to perform such duties. If 
therefore the legislature had intended that in every such case a general 
or special power of attorney should be necessary to enable the pleader 
to receive the money or the documents it may be assumed that it would 
have said so in express terms.” Anonymous, 3 Cal. 767. 

Conduct of a case — It includes an application for copies 
{Reference 9 M. 146) and receipt of money and documents {Anonymous 
3 C. 767). 

Vakalats in civil suits.— The Civil Procedure Code Amend- 
ment Act XXII of 1926 s. 2 (&) has re-enacted O. 3, r. 4, C. P. C. so 
that all practitioners including Advocates are now required to file 
vakalats unlike the procedure that was followed under the older rule 
by which Advocates were exempted. Now rule 4 (l) lays down that 
“ No pleader shall act for any person in any court, unless he has been 
appointed for the purpose by such person by a document in writing 
signed by such person, etc., making such appointment.” The definition 
of a * pleader ’ is found in s. 2 (15) of the Code and means any person 
entitled to appear and plead for another in court and includes an 
Advocate a Vakil or an attorney of the court*” Therefore Advocates 
too have now to file a vakalat. Of course it may be noted that with- 
out a vakalat they could only not act. Regarding ‘ pleading ’ provi- 
sion is made in O. 3, r. 4, cl. (5) which lays down that “ No pleader 
who has been engaged for the purpose of pleading only shall plead on 
behalf of any party, unless he has filed in court a memorandum of 
appearance signed by himself, etc,” 

Vakalats in criminal cases. — Section 340 of the Code of 
Criminal Procedure enacts that any person accused of an offence 
before a criminal court or against whom proceedings are instituted 
under this Code in any such court may of right be defended by a 
pleader. The right to be defended by a pleader applies to appeal also. 
The Criminal Procedure Code unlike the Code of Civil Procedure 
nowhere prescribes the mode of appointment of pleaders and there is 
no authority for the proposition that in criminal cases a pleader must 
file an authority from his client in order to enable him to present an 
application or appeal on behalf of his client and to act for him in 
^^iminal cases. Art. 10 of Sch. II of the Court- Fees Act prescribes a 
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to hold an Imperial Conference in a Dominion, though Sir J. 
Ward and General Botha stressed the disadvantage which would 
arise of the Dominion minister naissing the opportunity of 
forming acquaintance with Imperial ministers. 

The discussion of an Imperial Court of Appeal had no result 
of importance. The Commonwealth desired a sin^e Court to 
include the functions of the House of Lords. The Imperial 
Government would not concede this, insisting instead that the 
two Courts, the Lords and the Privy Council, never really gave 
different judgements on points of principle ; that both were 
strongly manned ; that the Government was willing to add two 
further paid members to both, to fiz the quorum at five in lieu 
of three, and to constitute the Privy Council in Dominion 
appeals as each Dominion wished. But New Zealand alone 
was anxious to send a judge to England to sit on the Council, as 
was possible under an Act of 1908 ; the Commonwealth view was 
that aU appeals should be decided locally, and in any case it was 
not worth sending a judge ; the Union had hardly any appeals, 
Canada held the matter affected the provinces deeply and 
should be left alone, and Newfoundland wished no change. All 
that was agreed was that the Privy Council should in future 
not give a single judgement, but individual members might 
express dissent, but later this proposal was unanimously 
repented of in the Dominions, where refiection showed that 
the value of the judgement was often simply due to its being 
by one voice. 

Naturalization resulted in a most important agreement after 
the Dominion representatives had vainly sought to induce the 
Imperial Government to accept colonial naturalization as 
having Imperial validity. It was agreed to create a form of 
naturalization based on the Imperial rule of five years’ resi- 
dence, which would be accepted throughout the Empire, 
leaving local naturalization on easier terms unaffected. It was 
also agreed that the Dominion powers as to immigration and 
as to trearing differentially classes of British subjects should 
remain unimpaired. 

(ii) Foreign Bdatione. The great achievement of the Con- 
ference was reached on the issue of the Declaration of London, 
when it was agreed that in future instructibns to British 
delegates to Peace Conferences should be drafted in communi- 
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Municipal Cases. — A further exemption was made in the case 
of Municipal prosecutions. 

Item 23 of Notification No. 358 dated 10th September 1921— 
runs thus ; 

“ (/) to remit the fee chargeable under Art. 10 of Sch. II of the 
Madras Court-Fees Act, 1922 (Madras Act V of 1922) in respect of 
a Vakalatnama or any paper signed by an Advocate signifying or 
intimating that he is retained for a party, when presented to any 
criminal court for the conduct of any prosecution on behalf of a 
Municipal Council to which the Madras District Municipalities Act 
1920, (Madias Act V of 1920), applies or on behalf of the Corporation 
of Madras or a Local Board to which the Madras Local Boards Act, 
1920 (Madras Act XIV of 1920) applies.” 

(B. P- P. No. 59 Mis. 19th Fd>ruray 1927). 

The result of these several notifications is that in Madras court- 
fee is payable on vakalats or memoranda of appearance of Vakils 
and Advocates filed on behalf of the complainant (except in Munici- 
pal prosecutions in Madras) and no fee is payable on such documents 
where the appearance is on behalf of the accused. 

Vakalats in consolidated suits and appeals.— Where suits 
were ordered to be consolidated the questbn arose whether a single 
vakalat would suffice in all of them or whether separate vakalats 
should be filed in each of them. In In re Perumal Nadar, 54 M.L.J. 595 
= 109 1. C. 651, where it was sought to consolidate 38 Second Appeals 
into one batch and 52 into another batch for the purpose of filing one 
vakalatnama in each of the batches, it was held (Devadoss, J.) that 
only one Vakalatnama in each batch need be filed. The learned 
Judge was of opinion that the very object of consolidation was to 
save the party unnecessary expense and the court unnecessary 
trouble, that where the court allows consolidation it allows the 
parties to the appeals to treat the consolidated appeals as one and 
that Art. 10 of Sch. II to the Court-Fees Act does not stand in 
the way of consolidation. Dealing with the argument based on O. 41, 
r. 1 which requires a separate memorandum of appeal, the 
learned Judge was of opinion that it does not follow that because 
a separate memorandum ought to be filed in each case the 
engagement of the pleader should be separate. He however 
held that the production of one Vakalatnama in different cases does 
not at all obviate the necessity of producing the decree in each case 
though the court may dispense with the production of copies of 
judgments in each case. But this decision has been over-ruled by 
the decision in In re Maharaja of Venkaiagiri, 53 Mad. 248 
CF. B.) The plaintiff filed 118 suits against 118 sets of tenants for 
recovery of arrears of rent under s. 77 of the Estates Land Act. The 
suits were dismissed and he filed 118 appeals from those decrees. 
The appeals also were dismissed. He then sought to prefer second 
appeals to the High Court from the decrees, of the lower appellate 
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for ezcludiug mere temporary "visits, and none for imposing 
disabilities on Indians lawfully resident in the Dominions on the 
score of race or colour. He stressed the religions and intellectual 
greatness of India, her glorious traditions and her unswerving 
loyalty to the Crown. None of the Dominion Premiers sought 
to answer the arguments, hut they insisted on the economic 
impossibility of competing with Indian labour ; Sir W. Laurier 
did not like differentiations, but, if Indians had no vote in 
British Columbia, neither had women in England ; Mr. Malan, 
for South Africa, pointed out that the racial question was made 
complex by the presence of Indians. No solution was achieved, 
but it was made clear that the New Zealand effort to exclude 
lascars from the trade with Australia would not succeed, while 
Australia was legally at liberty to impose what conditions she 
pleased on her coasting trade. 

(iv) Naval ard Military Defence. In the closest connexion 
•with defence questions there took place at the Committee of 
Imperial Defence a full discussion of foreign relations in their 
relation to British defence preparations, the Dominion Prime 
Ministers receiving full information regarding the German 
menace to European peace, which in the isolation of distance 
they had hardly realized.^ Otherwise little progress was made 
as to defence in its military aspect, the Conferences of 1907 and 
1909 having left no new matters of principle to be raised. On 
the other hand, the status of Dominion navies was for the first 
time properly esqplored, and the way made ready for the 
Naval Diaeipline {Domimon Naval Forces) Act of 1911. The 
Conference refrained from any discussion of General Botha’s 
suggestion that from any naval subsidy there should be 
deducted the amount of local expenditure on naval defence 
preparations. The proposal "was in fact dictated mainly by the 
Boer dislike of the small naval contribution of £86,000 a year, 
and the matter was clearly n^ligible, had not it originally been 
coupled withthe distressing proposal to abandon "the British pre- 
fer^ce in exchange for expenditureonnavalandmilitaiy defence. 
Such aprinmpleapplied generally would have meant nothing but 
loss to the British Government, which was unfeignedly ^ad 

I The proceedings being secret their effect vree lost in large measore, as the 
Dominion. Premiers failed to realize the need of educating th^ people in the 
duty of readiness for war. The same defect remains unremedied in 1927. 
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I [In United Provinces 

j — when presented to 

! a Commissioner of 

! the division,— Two 

! rupees ; 

to a High Court or to 
{ a Chief Comrolling 

I Executive or Reve- 

• nue Authority— 

! Three rupees.] 

I 

COMMENTARY. 

Amendment. — The words “ from an order rejecting a plaint 
or *’ were omitted by s. 155 (Sch. IV) of the Code of Civil Procedure, 
1908. 

Local amendments. — This Article has been amended in Bengal, 
Bihar and Orissa, Central Provinces, Madras, the Punjab and the 
United Provinces. 

The Madras amendment. — The original Article applied to all 
appeals which were not from decrees or orders having the force of a 
decree. Instead of that, the Madras Amendment Act has introduced an 
amendment which has clearly and definitely restricted the scope of the 
Article. Instead of generalising the exceptions, the scope of the Article 
is positively and definitely stated. 

Decree: Order. — For the definition of the words see s, 2 (2) 
and (14) Civil Procedure Code. 

It is provided in the definition of a ‘ decree * that ‘ it shall be 
deemed to include the rejection of a plaint and the determination of 
any question within s. 47 or s. 144 Consequently the provision 
in the Code that provided for appeals from orders passed under ss. 47 
and 144 are now deleted as redundant, and appeals lie from such orders 
as they are deemed to be decrees. The effect of this amendment on 
Article 11 of the Court-Fees Act is that appeals from orders under ss. 47 
and 144 Civil Procedure Code are excluded “ as decrees ” and become 
liable to pay ad valorem duty under Schedule I Article 1. But this 
was sought to the removed by the Governor-General issuing a notifi- 
cation {vide Reductions and Remissions in the Appendix) to the effect 
that the fee payable on appeals from orders under s. 47 Civil Procedure 
Code should require court-fee only under this Article and not under 
Sch. I, Art. 1 as they would otherwise be. But s. 144 Civil Procedure 
Code is not mentioned in the notification. The effect is that appeals 
gainst orders under s. 144 may not come under Art 11 unless the view 
is taken that applications under s, 144 C. P. C. should be deemed to 
be applications relating to execution and consequently coming under 
“ 47 Civil Procedure Code. 

It was held by the Allahabad High Court in Baij Nath v. 
\^mvkhand, 47 AIL 98«82 L C. 322-1924 All, 137 that ad 
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opinion was divided. South Africa held they did, and insisted 
on penalizing companies giving deferred rebates hy denying 
them mail contracts and charging higher dues ; Sir J. Ward 
admitted that rebates were necessary to secure a regular 
refrigeration service to the Dominion ; Mr. Brodeur complained 
that an insurance combine penalized Canadian ports for the 
benefit of United States ports, while Mr. Buxton admitted that 
there was grave doubt in the United Kingdom of the advisa- 
bility of putting into effect even the moderate proposals of the 
recent Royal Commission on Shipping Conferences. The 
Imperial Government met Australia by agreeing to use its best 
influence to reduce Suez Canal dues, ma king it clear that it 
placed Imperial interests above its profits as shareholder in 
the Company. Concerted action as to participation in inter- 
national exhibitions was agreed on. The Australian suggestion 
of the adoption of the decimal system of coinage, weights, and 
measures, was regarded with indifference or dislike by the rest 
of the Conference, and the suggestion of the mterchangeability 
of silver coinage was negatived by the Imperial Government as 
only possible if the Dominions were content to give up the 
profits on silver coin. There was agreement on the desirability 
of uniformity of law as to patents, trade-marks, and companies, 
and accident compensation was generally approved, but not 
as regards South Africa ; satisfaction was expressed at the 
outcome of the Copyright Conference of 1910. 

(vii) Legal Questions. The Dominions consented to the very 
natural request of the Imperial Government that, when deport- 
ing aliens, e.g. from Canada or South Africa, due notice should 
be given to it, so that it might be able to apply to such aliens 
the provisions of its Aliens Act, and save itself from being 
burdened with criminals from the Dominions. The question 
of alien immigration exclusion was got rid of by referring it to 
the Royal Commission. A long discussion on the rdhef of 
destitute and deserted persons showed the Imperial Government 
in a condition of unwillingness to take action to secure that men 
who left their dependents and went to the colonies should be 
compelled to keep them, while the Dominion Governments 
were inclined to contemplate deporting such persons.^ Legis- 

^ Mamtenanee Orders {FadliHeafor Enforcement) Act, 1920 (10 & 11 Geo. V, 
e. 33) ; Peoffrani v. Peagram (1926), 42 T, L. E. 630. 
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See Sudalainmthii Pillai v. Sudalaimuth%i Pillai^ 71 1. C. 173 = 1923 
Mad. 2270. 

Remand orders. — Section 107 (b) empowers an appellate Court 
to remand a case. O. 41, r. 23, Civil Procedure Code provides that 
where the Court from whose order an appeal is preferred has disposed 
of the suit upon a preliminary point and the decree is reversed in appeal, 
the appellate court may remand the case and direct what issue or issues 
shall be tried, etc. A preliminary point is any point whether of fact 
or of law, the decision of which avoids the necessity for a full hear- 
ing of the suit. Raman Nayar v. Krishnan, ^5 M, 900^69 J. C. 
828=1923 Mad. 505 (F. B.) The remand can be made only where 
the whole suit has been disposed of by the Lower Court upon the 
preliminary point. The appellate court is incompetent after finding 
on facts to remand the case to the lower court to pass a decree in 
accordance with that finding. Sham v. Banarsi, 66 LC. 866 = 1922 
All. 192. 

Apart from this provision, the appellate court has ample in- 
herent powers under s. 151, Civil Procedure Code to remand in 
cases of error, omission or irregularity. Ghuznavi v. The Allahabad 
Bank ,Ltd,, 44 C. 929=41 I. C. 598. In this case their Lordships of 
the Calcutta High Caurt who formed the Full Bench did not approve 
of the view of Jenkins, C.J. in Mani Mohan v. Ramratan^ 43 B. 148= 
33 I. C. 329, that the powers of an appellate court to order remand 
was limited to the provisions of O. 41, r. 23 read with s. 107, Civil 
Procedure Code. The Full Bench ruling of the Calcutta High Court 
has been followed in PATNA, Raghtmadan v. Jadunadhan, 43 I. C, 
956 = 3 Pat. L. J. 253 ; Musst, Sumitra Kuer v. Bam Kair, 57 I. C. 
561 = 5 Pat. L. J. 410; in BOMBAY Jefhalal v, Varaj Lai, ^5 
B. 184=1922 Bom. 267; in LAHORE Umri v. Shah Mahomad, 
5 L. L. J. 269 = 1924 Lah. 36 = 74 L C. 47; in MADRAS Raman 
Nayar v, Krishnan, 45 M. 900 = 1922 Mad. 505 ; Subba v. Krish- 
C/jan, 45 M. 449= 1922 Mad. 112. O. 41, r. 23, has since 
been amended in Madras, so as to cover all cases of remand. 

Appeal from remand orders.— An appeal lies from an order 
remanding a case, where an appeal would lie from the decree of the 
appellate Court. O. 43, r. I clause (w). Civil Procedure Code. What 
is the nature of the order ? Is it a decree or an order having the force 
of a decree ? It is neither. Consequently, it falls within the scope of 
this Article and not under Art. 1 of Sch. I of this Act, Lakshman v, 
Rama Esu, 8 Bom. H. C. R. (A. C.) 17 ; Bishunath Saran Singh v. 
Jagraj Kuar, 1933 Oudh 191. 

But there are certain cases where the order of remand makes an 
adjudication of the rights of parties and what the lower court is re- 
quired to do is only to work out the details. For instance where in 
1 suit for possession and mesne profits, a decision is given by the 
ippeUate court on the merits and the suit is remanded simply to enable 

lower ^court. to ascertain, .the amount of mesne profits? then the 
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opinion was divided. South Africa held they did, and insisted 
on penalizing companies giving deferred rebates by denying 
them mail contracts and charging higher dues ; Sir J. Ward 
admitted that rebates were necessary to secure a regular 
refrigeration service to the Dominion ; Mr. Brodeur complained 
that an insurance combine penalized Canadian ports for the 
benefit of United States ports, while Mr. Buxton admitted that 
there was grave doubt in the United Kingdom of the advisa- 
bility of putting into effect even the moderate proposals of the 
recent Royal Commission on Shipping Conferences. The 
Imperial Government met Australia by agreeing to use its best 
influence to reduce Suez Canal dues, making it clear that it 
placed Imperial interests above its profits as shareholder in 
the Company. Concerted action as to participation in inter- 
national exhibitions was agreed on. The Australian suggestion 
of the adoption of the decimal system of coinage, weights, and 
measures, was regarded with indifference or dislike by the rest 
of the Conference, and the suggestion of the interchangeability 
of silver coinage was negatived by the Imperial Government as 
only possible if the Dominions were content to give up the 
profits on silver coin. There was agreement on the desirability 
of uniformity of law as to patents, trade-marks, and companies, 
and accident compensation was generally approved, but not 
as r^axds South Africa ; satisfaction was expressed at the 
outcome of the Copyright Conference of 1910. 

(vii) Legal Qv^tiom. The Dominions consented to the very 
natural request of the Imperial Government that, when deport- 
ing aliens, e.g. from Canada or South Africa, due notice should 
be given to it, so that it might be able to apply to such aliens 
the provisions of its Aliens Act, and save itsdf from being 
burdened with criminals from the Dominions. The question 
of alien immigration exclusion was got rid of by referring it to 
the Royal Commission. A bng discussion on the relief of 
destitute and deserted persons showed the Imperial Government 
in a condition of unwillingness to take action to secure that men 
who left their dependents and went to the colonies should be 
oomp^ed to keep them, while the Dominion Governments 
were inclined to contemplate deporting such persons.^ Legis- 

*■ MattUmmu Orders (FaeilitiesforEnforeem^) Act, 1920 (10 & 11 Geo. V, 
0 . 33) ; Peagram v. Peagmm (1926), 42 T. L. B.'630. 
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held that it did not amount to a decree as there was no final 
determination in the appellate court of all or any of the matters in 
controversy between the parties ; Banka Bahary v. Birendeanath, 
55 C. 219. It is all a case of what a court has done and not what it 
ought to have done. Where the powers of an appellate court in 
the matter of remand are not confined to O. 41, r. 23 and the court 
could in the exercise of its inherent powers (s. 151) remand cases 
where 0. 41, r. 23 is not applicable, it follows that the order of re- 
mand cannot be appealed against as O. 43, r. 1 (w) specifically refers 
to only remands under O. 41, r. 23, though by virtue of the local 
amendment in Madras, every order of remand is covered by that 
rule and is an appealable order. Of course a revision petition can 
be filed. But in cases where as for example in the decisions quoted 
above {Raghunada Das v. Jkart Singh, 3 Pat. L. J. 99 ; Subba 
Goundan v. Krishnamachari, 45 M. 449) the order of remand is by 
itself a final adjudication of the rights of the parties when obviously 
it partakes of the nature of a decree, an appeal lies as from a decree. 

Orders relating to Arbitration proceedings and award.-- 
Section 104 of the Code of Civil Procedure specifies the cases when 
appeals lie from orders relating to arbitration proceedings and award. 

Section lot Cl. U) refers to an order superseding an arbitration 
where the award has not been completed within the period allowed by 
the court. Cl. (6) refers to an order on an award stated in the form 
of a spacial case, and Cl. (c) to an order modifying or correcting an 
award. These are obviously orders and appealable as such and the 
court-fee leviable is under the Article, Cl. (d) relates to an order 
filing or refusing to file an agreement to refer to arbitration. In 
a suit to file an agreement to refer a matter to arbitration a 
decision v.’as passed refusing a reference on the ground that the 
agreement to refer was not proved. On the plaintiff appealing 
against such refusal, it was held that a decision passed under s. 523, 
Civil Procedure Code is a decree and an appeal lies therefrom* 
under s. 540 of the Code. Goxvdu Magafha v. Gowdu Bagwan, 22 M. 
299. CL (e) refers to an order staying or refusing to stay a suit 
where there is an agreement to refer to arbitration. Here too it is 
only an order, CL (/) refers to an order filing or refusing to file an 
award in an arbitration without the intervention of the court! There 
has been a good deal of confusion and conflict of decisions on the 
matter. This is due to the fact that under old Civil Procedure Code 
such orders were held to be decrees and hence appealable as 
such, in which case the court-fee payable was under Article 1, Sch. T 
of the Court-Fees Act. On an application to file an award made on 
a reference to arbitration without the intervention of the court a 
decree was made to the effect that the plaintiff do recover a certain 
sum of money as awarded by the arbitrator. It was held that an 
order directing such an award to be filed is an order having the force 
of a decree and an appeal from such an order is an appeal from a 
and ought to bear a court-fee m accordance with Art. 1, 
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20 March and 2 May ; the Colonial Secretary at these meetings 
represented the Crown Colonies, &c. On the other hand he, 
and not the Prime Minister, presided at a series of meetings of 
the Imperial War Conference, which was also distinguished 
from the Cabinet by its subject matter, less urgent issues and 
those not directly connected with the war being relegated to it. 
At the last meeting of the War Cabinet it was agreed that such 
TTiABt,iiig a should be annual or more often if requisite ; and that 
the Prime Ministers should be members, equally authorized 
alternates to be supplied by the Dominions if the Prime Minis- 
ters were not available, while India was to have a spokesman 
of her people chosen by the Indian Government. Sir R. Borden, 
on 3 April, addressing the Empire Parliamentary Association, 
emphasized the equality of the members of the Cabinet ; the 
British Prime Minister presided, but only as primus inier pares ; 
each nation preserved unimpaired its perfect autonomy, its self- 
government, and the responsibility of ministers to its own 
electorate. At the close of the Cabinet General Smuts was 
invited to remain in England in an anomalous position ; he 
did not represent the Union, nor was he an Imperial minister, 
but he was a sort of adviser to the Imperial Government and the 
British War Cabinet. 

In Jime 1918 the Imperial War Cabinet reassembled, at the 
crisis of the fate of the Allies, when the German onslaught had 
reached the Marne. AH the Dominions were represented, and 
India had, beside the Secretary of State, Mr. Sinha to speak for 
her people and the Maharajah of Patiala to represent her 
princes. The British War Cabinet took part in the discussions, 
and it was stated that the Dominion members took an impor- 
tant share in the deliberations which determined the Imperial 
attitude at the Versailles session in July of the Allied Supreme 
War Council, and they were present as guests at a Cormcil meet- 
ing on 5 July. Two very interesting resolutions were reached. 
The Prime Minister admitted the right of the Dominion Prime 
Mmisters to communicate direct with him, they alone to be the 
arbiters as to what matters were of such importance as to 
justify this procedure ; tel^rams were as a rule to pass through 
the Se(»etaty of State, but the right was conceded of direct 
communication even in this manner. Secondly, to secure 
continuity and regular consultation with the Dominions between 
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Orders wider O. r. 20 pronouncing judgment against a party 
for refusal to give evidence. This adjudges the rights of parties and 
is an order having the force of decree. 

Orders wider O. 2/, r. 34— kn order on an objection to a draft of 
a document or of an endorsement, has not the force of a decree* 

Order under O. 21, r. 72 or 92 setting aside or refusing 
to set aside a sale. Order under O. 22 r. 9 refusing to set 
aside the abatement or dismissal of a suit, Order under O. 22, r* 10 
giving or refusing to give leave to continue suit, Order under O. 25, 
r. 2 rejecting application for an order to set aside the dismissal 
of a suit, Order under O. 34, r. 3 or 8 refusing to extend the 
time for the payment of mortgage money, Orders in inter-pleader 
suits under rr. 3, 4 or 6 of O. 38, or under r. 1, 2, 4 or r. 19 ot 
O. 39 or under r. 1 or 4 of O. 40, or an Order of refusal under r. 19 of 
O. 41 to readmit or under r. 21 of O. 41 to rehear an appeal or order 
refusing grant of a certificate under O. 45, r. 6 or an application for 
review under O. 47, r. 4— all these orders against which appeals 
are provided for in O- 43, r. 1, Civil Procedure Code are simple orders 
and they are not such as could be deemed to have the force of decrees. 
Even in the case of an order under O. 23, r. 3. recording or refusing 
to record an agreement, compromise or satisfaction of a claim, though 
a decree might result when the compromise is recorded, still the 
• decree is something apart from the order directing the record of 
compromise and an appeal lies from the order as distinct from the 
decree, ‘In that case it cannot be stated that the order is one having 
the force of a decree. 


An appeal from the final decree passed under O. 34, r. 5, Civil 
Procedure Code requires an ad valorem Court-fee and cannot be 
stamped as an appeal from an order. “Looking at the change 
which has been made by the Legislature, in O. 34, rr. 4 and 5 as 
compared with ss. 88 and 89, Transfer of Property Act, we have no 
doubt that the court-fee payable is ad valorem'^ Bajrangi Lai v. 
Mahcd)if Kunwar, 35 A. 476. See under Sch. I, Art. 1 as to appeal 
against an order on an application to pass a final decree under O 34 
r, 5. ‘ ^ 


appeal from an order under O. 21, r. 50 
12), C, P. Code is an appeal from a decree and not a Civil Miscellaneous 
Appeal and is chargeable to ad valorem court-fee as for a regular 
^*“*«»^* v.Barinda N. Bhattacharjee, 60 Cal. 530-37 
C.W.N. 1M3 Cal. M6. See also Jugal Kishore Gulab Singk v. 
Dtna Nath Srt Roff^ 35 P.L.R. 555 - 1934 Lah. 958 and other cases 
Cited under Sch. I, Art. 1. 

o j Execution against surety.— Section 145 Civil Procedure 

executed against the surety 
and that he wiU be deemed a party within the meaning of s. 47. Such 
come witbm the definition of a decree and court-fee will be 
leviable as in an appeal from a decree. But the local Governments 
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Conscious of the absurd misnomer of the term ‘ Cabinet for 
which he was not responsible, he attempted to justify it by the 
remark that Cabinet had changed its meaning in the course of 
time and might change it again. 

If I should attempt to describe it (he added) I should say it is a 
Cabinet of Gfovemments.^ Every Prime Minister who sits around 
that Board is responsible to his own Parliament and to his own 
people ; the conclusions of the War Cabinet can only be carried out 
by the Parliaments of the different nations of our Imperial Common- 
wealth. Thus each Dominion, each nation, retains its perfect auto- 
nomy. I venture to believe, and I thus expressed myself last year, 
that in this may be found the genesis of a development of the con- 
stitutional relations of the Empire which will form the basis of its 
unity in the years to come. 

This description is enough to dispose of the absurd view that the 
Imperial War Cabinet was an Executive for the Empire as the 
British War Cabinet was for the United Kingdom. The 
differences between a true Cabinet and this kind of Cabinet 
were far more important than the similarities. The Imperial 
Cabinet had no official head : the presidency of Mr. Lloyd 
George was complimentary. The members sat by virtue of 
their representation of different parts of the Empire, not by his 
appointment. There was no collective responsibility; each 
delegate was responsible only to his own Government and Par- 
liament. There was no possibility of majority decision, no 
necessity of bowing to the will of the majority or resignation : 
each Dominion delegation agreed to any resolutions subject to 
obtaining the concurrence of the Dominion Cabinet and of the 
Dominion Parliament. In no sense had the Imperial War 
Cabinet any executive capacity. If any resolution were agreed 
to, it could be made good, as far as the United Kingdom was 
concerned, by the immediate action of the Imperial Ministers, 
for they commanded the Imperial Parliament’s confidence, and 
in the Defence of the Realm Act and the willingness of Parliament 
to pass any legislation asked for they were able to effect their 
purposes. What, however, made the discussions extremely 
valuable, and gave reality to the proceedings of the Imperial 

^ Sir B, Borden himself has never suggested any intelligible sense of this 
hen met. Mr. Bruce in the Commonwealth Parliament (3 Aug. 1926) with 
marked emphasis treated the War Cabinet as a wholly abnormal development 
in war times (p. 4774). 
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having been initiated not by a suit but by a petition no appeal properly 
so called could be presented in it at a later stage, and that the appeal 
was therefore chargeable only as a petition under Sch. II, Art. 1. 

It is difficult to understand why when the matter is called an 
appeal in the Tenancy Act it should be regarded only as a petition for 
the purpose of the Court* Fees Act. S. 107 of the Tenancy Act 
provides that the order of the Revenue Officer shall have the force of a 
decree. This provision is put in not to give a right of first appeal from 
the Revenue Officer’s decision to the Special Judge, for that right is 
expressly given by s. 108, but to give a right of second appeal irom 
the Special Judge’s decision to the High Court under s. 100 of the 
Civil Procedure Code. It is extremely anomalous to treat the appeal 
as an appeal from a decree for the purpose of the Tenancy Act and 
the Civil Procedure Code and as a petition for the purpose of the Court- 
Fees Act. There appears to be no warrant for making such a distinc- 
tion. The Court-Fees Act itself does not contain any definition of the 
words ‘ decree,’ ‘ order,* ‘ appeal,' * suit ' etc. The reason is obvious. 
It is not its province to lay down principles of substantive law. Its 
function is to charge court-fees on matters brought before courts ; and 
for this purpose it can only take the nomenclatures adopted for those 
matters by other Acts which guide and regulate the procedure of courts. 
See observations of Schwabe. C. J. in S. R. 1923/23 (Mad.) referred 
to in the commentary under Sch. 1 Art. 1, where it was contended that 
an order rejecting a plaint being only “ deemed to be a decree in the 
C. P. C., it was in essence not a decree at all and that an appeal from 
it was therefore only chargeable as an appeal from an order under 
Sch. ll Art. 11, but his Lordship negatived the contention and held 
that what is deemed to be a decree in the C. P, C. is a decree for the 
purpose of the Court-Fees Act also. 

It has further to be remarked that when the Government has 
made a rule clothing Che proceeding with the character of a suit, there 
appears to be no valid reason why it should not be regarded as a suit 
for the Court- Fees Act also, it is therefore to be doubted whether 
the decision in 18 Cal. which was superseded by the decision in 23 
Cal. is not the correct view. These Calcutta decisions under the old 
Bengal Tenancy Act are not now of any practical consequence, as 
special rules have now been framed regarding the court-fees in the 
proceedings under the Act, and the Act also has been amended by 
Act IV of 19^8- 

In 8 Mad. 22, a decision under the Madras Forest Act, it was 
held that the decision of the Forest Settlement Officer appealed from 
had been made in proceedings in the nature of suit by virtue of the 
provisions of that Act, that the decision was a decree, and that the 
appeal therefore came within Sch. II Art. 17, So also in the recent 
decision 55 Mad. 641, where the appeal was from Land Acquisition 
proceedings and it was held that it came within Art. 17. 

Indian Companies Act.- -Appeal from orders under s. 58 or 
21+ of cxct VI ofj 1882 (now Act VII of 1913) fall under this Article. 
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Conscious of the absurd misnomer of the term ‘ Cabinet for 
which he was not responsible, he attempted to justify it by the 
remark that Cabinet had changed its meaning in the course of 
time and might change it again. 

If I diould attempt to describe it (he added) I shotild say it is a 
Cabinet of Govenunents.^ Every Prime Minister who sits around 
that Board is responsible to his own Parliament and to his own 
people ; the conclusions of the War Cabinet can only be carried out 
by the Parliaments of the different nations of our Imperial Common- 
wealth. Thus each Dominion, each nation, retains its perfect auto- 
nomy. I venture to believe, and I thus expressed myself last year, 
that in this may be found the genesis of a development of the con- 
stitutional relations of the Empire which will form the basis of its 
imity in the years to come. 

This description is enough to dispose of the absurd view that the 
Imperial War Cabinet was an Executive for the Empire as the 
British War Cabinet was for the United Kingdom. The 
differences between a true Cabinet and this kind of Cabinet 
were far more important than the similarities. The Imperial 
Cabinet had no ofBicial head : the presidency of Mi. Lloyd 
George was complimentary. The members sat by virtue of 
their representation of different parts of the Empire, not by his 
appointment. There was no coUeotive responsibility : each 
delegate was responsible only to his own Government and Par- 
liament. There was no possibility of majority decision, no 
necesmty of bowing to the will of the majority or resignation : 
each Dominion delegation agreed to any resolutions subject to 
obtaining the concurrence of the Dominion Cabinet and of the 
Dominion Parliament. In no sense had the Imperial War 
Cabinet any executive capacity. If any resolution were agreed 
to, it could be made good, as far as the United Kingdom was 
concerned, by the unmediate action of the Imperial Ministers, 
for they conuuanded the Imperial Parliament’s confidence, and 
in the Defence ofiJte Realm Act and the willingness of Parliament 
to pass any l^slation asked for they were able to effect thdr 
purposes. What, however, made the disoussions extremely 
valuable, and gave reality to the proceedings of the Imperial 
'' B, Boiden himaeU has never suggested any intelligible sense of this 
im mot. Mr. Bruce in the Commonwealth Parliament (3 Aug. 1926) with 
marked emphasiB treated the War Cabinet as a wholly abnormal development 
in war times (p. 4774). 
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Khelframoni v. Shyamat 21 Cal. 539. Though the decision of 
the District Judge granting or dismissing an application for probate 
is mentioned as an order in the section, it is really a decree within the 
meaning of s. 2 C. P. C. and is appealable as such, though it is not 
one of the appealable orders mentioned in s. 104. Umrao Chand v. 
Butdraban Chanda 17 All. 475 and Shaik Azim v. Chandra Nath^ 
8 C. W. N. 748. It was contended in these cases that as the decision 
of the District Judge is termed an “ order " in the section and as that 
order is not one of the appealable orders mentioned in s. 104, no appeal 
at all lay, but the court held that it is appealable as a decree, the 
application for probate being a suit by virtue of the provision in s. 83 
of the Probate Act (s. 295 of the present Act) and the order passed 
having conclusively determined the right claimed so far as the District 
Judge’s court was concerned. It is not all orders that are decrees, but 
only such orders as satisfy the definition in s. 2 C. P. C., ue., as 
conclusively determine the right claimed by the parties in the suit. In 
Eva Moimtstephens v. Hunter Garnet Ornie, 35 All. 448, the appli- 
cant executrix appealed to the High Court against the order 
of the District Judge dismissing her application for letters of 
administration. Slie framed her appeal as an appeal against an order 
and paid a court-fee of Rs. 2 under Sch. 11, Art. 11 of the Court-Fees 
Act, and contended that the decision of the District Judge is termed 
an order in the Succession Act, that therefore the fee paid was correct, 
and also that the practice in the court as regards appeals from such 
orders of District Judges was to file them as appeals against orders on 
a fee of Rs. 2. But it was held, following the above decisions that, 
under s. 261 of the Succession Act (s, 295 of the present Act), the 
“ proceeding in the court below was actually in the form of a civil 
suit in which the applicant was the plaintiff and the person who opposed 
the grant was the defendant ”, that the order was therefore a decree 
within the meaning of s. 2 C. P. C. that the practice as regards appeals 
from the original jurisdiction of the High Court itself in the matter 
was to treat them as appeals from decrees whatever may have been 
the practice with regard to similar appeals from the decisions of Dis- 
trict Judges, that therefore the appeal was a first appeal from a decree 
in a suit, and that the relief in appeal being incapable of valuation 
was subject to a fixed court-fee of Rs. 10 under Sch. II Art. 17 of the 
Court-Fees Act. In Madras, in Appeal No. 94 of 1900 (unreported — 
Benson and Bhashyam Ayyangar, JJ.) it was held that the order of the 
District Judge under the Probate and Administration Act had the force 
of a decree, that therefore Sch. II Art 11 was inapplicable, and that the 
appeal should be stamped crd valorem under Sch. I Art. 1. This 
was followed in appeal No. 194/1900 (unreported, Davies and 
Bhashyam Ayyangar, JJ). The same bench decided on the same date 
in civil miscellaneous appeal No. 125 of 1900 (unreported) that an 
appeal under s. 19 of the Succession Certificate Act of 1889 (now s. 384 
of the Indian Succession Act of 1925) is only an appeal against an 
Older not having the force of a decree and that it need be stamped 
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said or thought, the Dominions were stiU ' subject provinces of 
Great Britain. That is the actual theory of the constitution 
and in many ways which I need not specify to-day ^ that theory 
still permeates practice to some extent He pointed out that 
the resolution negatived the federal solution ; the United States 
was indeed a success, but it was a compact continent, wholly 
unlike young nations widely separated in space, of different 
race, speech, and economic conditions. Sir J. Ward still 
thought of federation as an ultimate goal, but recognized that 
the United Eangdom must first be reorganized on a federal 
basis. More important was the definite recognition that the 
resolution of the Colonial Conference of 1907, which excluded 
India from the Conference, should be modified, and it was 
further agreed that India should have the right to apply to the 
Dominions measures of immigration restriction similar to those 
used against her nationals. Uniformity of action as to naturali- 
zation w^as dtily approved. 

Defence problems evoked a request to the Admiralty to 
prepare after the war a scheme for the effective naval defence 
of the Empire, War Office proposals were discussed for uni- 
formity of traioing, of ordnance personnel, and of equipments 
and stores, while stress was laid on the development in the 
Dominions of the power of self-supply in these matters. The 
proposal for an Imperial War Graves Commission was accepted 
on the lines of the Prince of Wales* letter of 15 March. 

The economic resolutions were dominated by war conditions. 
It was agreed to seek to make the Empire independent of other 
countries in respect of food supplies, raw materials and essential 
industries, and to encourage migration. The creation of an 
Imperial Mineral Resom^es Bureau was approved, and the use 
of Trade Commissioners to push British trade in the Dominions 
was recommended. Agreements were reached as to patents and 
trade marks, made specially important by war conditions, and 
it was agreed to consider after the war the burden of double 
income tax which war rates had made of grave importance. 

The Conference of 1918 ^ as in 1917 kept much of its proceed- 
ings secret. The issue of correspondence channels was there 
first discussed, the objections to the Prime Idizdster dealing 

^ For a list, see Keith, Imperial Unity and the Dtminima, pp. 689 ff . 

* Part, Pap.f Cd. 9177. 
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no ad valorem fee was leviable under Sch. I Art. 1 in the appeal 
(from the probate order), observing that the only title which the 
order appealed against gave to the petitioner was the right to adminis- 
ter the estate, that if he sues to recover the e^^tate he will have to pay 
stamp duty on its value, and that stamp duty on the value of the 
estate should not be twice exacted. Their Lordships also excluded 
the application of Sch. II Art 1 1 as the order appealed from decided 
the representative title and therefore had the force of a decree. 

In a later case Perumal Chetiy v. W. Kandasamy Chetty, (1922) 
44 M. L. J. 14() (148), where the appeal was from the original side of 
the court, it was held that, the proceeding out of which the appeal 
arose was a suit in which the petitioner was plaintiff and the caveator 
defendant, that the decision in it was therefore a final judgment and 
not an order and that therefore a minimum fee of Hs. 1 50 (now 
Rs. 225) was payable in the appeal. The practice therefore in Madras 
as regards appeals from decisions of District Judges and from the 
original side of the High Court appears to vary. This was also the 
case in Allahabad before the decision in 35 Allahabad mentioned 
above. 

It is submitted that the decision in 21 M. L. J. 481 cannot be 
supported. It is opposed to the three unreported Madras decisions 
mentioned above and also to the Allahabad and Calcutta deci- 
sions under the Succession Act. It is quite unsafe to apply 
decisions under the Bengal and the Guzerat Tenancy Acts analogi- 
cally to cases under the Succession Act where there are decisions to 
the point under the latter Act itself. The Calcutta High Court 
itself has not applied its decisions under the Bengal Tenancy 
Act to cases under other Acts analogically. The Calcutta 
decisions referred to above lay down that a proceeding under 
the Succession Act is a suit and that an order passed in it is 
a decree. These decisions have been followed by the Allahabad 
High Court in 35 All. 445 as stated above in holding that an appeal 
under the Probate Act comes within Sch. II Art. 17 of the Court- Fees 
Act — which Article applies to a memorandum of appeal “ in a suit.” 
More recently in Pran Kumar Pal v. Darpahari Pal^ 54 Cal 126 
the Calcutta High Court has held that proceedings for the grant of 
probate when contested come within the meaning of the word ‘ suit * 
in cl. 13 of the Letters Patent, The above decision in 23 Cal. 723 
under the Tenancy Act was not followed in 33 Cal. 11 (13) where the 
appeal was from an order filing an award made without the interven- 
tion of court (s. 525 of the C. P. C. of 1882). It was contended there 
that the proceeding which led to the order filiug the award was 
commenced not by a suit but by a petition and that therefore accord- 
ing to the decision in 23 Cal. only a petition fee of Rs. 2 was payable 
in the appeal. But their Lordships distinguished that decision as one 
under the Tenancy Act the provisions whereof were substantially 
different from those in ss. 525 and 526 C. P. C. (which direct that the 
petition shall be numbered as a suit and the parties ranged as plaintiff 
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Dominion representatives and to contain representatives of the 
different interests concerned. An Imperial news service, shown 
to be needed by the war, was approved in principle ; the 
cheapening of cable rates co mmen ded, an inter-imperial parcel 
service approved, and also the calling of a Conference to 
consider uniformity of statistics and the creation of a Statistical 
Bureau. Immigration into the Donnnions from the United 
Kingdom was pressed for, and the establishment of a consulta- 
tive committee to keep in touch with the Imperial organization 
recommended. 

The recommendations of the Conference were carried out in 
many details. The Mineral Resources Bureau was established 
in 1918 and has turned out large quantities of information, 
presumably worth printing. A Bureau of Mycology has ren- 
dered service, while in 1920 an important Commission for 
shipping issues was constituted, which since has rendered many 
reports on questions such as rebates and rates, and has secured 
substantial advantages for Canada in the reduction of insurance 
rates. In 1926, however, efforts were made in Canada to secure 
a control over the freights from Canada by setting up a subsi- 
dized service, the Commission being deemed ineffective. But 
the matter failed to proceed further as Sir W. Petersen, the 
proposed contractor, died, no doubt in part as a result of the 
excitement of the stru^le at Ottawa over his proposals, which 
were examined indecisively by a Committee. 

More important was the decision in 1919 to accord Imperial 
preference to the Dominions in the shape of reductions on 
existing duties, no new duties being imposed for the purpose. 
Both then and in 1920 the grant was opposed by the Opposition 
on the score that, save by taxing food and raw materials such as 
wool, no real concessions could be made to the Dominions. 
Emigration was also furthered by the creation of the Overseas 
Settl^ent Committee on an improved basis to undertake the 
humbler duties of the Emigrants’ Information Office, and the 
policy of subsidizing emigration was started first for the benefit 
of exHSoldiers who wMied to try their fortune abroad. 

A most happy outcome of the Conference was the decision 
of the Prince of Wales to make himself known in the Dominions. 
Visits were paid to Canada in 1919, to Australia and New 
Zealand in 1920. with the most fortunate results in either case. 
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A proceeding for probate or letters of administration is thus 
seen to be a suit and the order in it a decree. The appeal from it is 
a regular appeal against a decree, and not appeal against an order or 
a mere petition. But it is submitted it is not fair to charge in the 
appeal ad valorem fee on the value of the estate, as the right agitated 
in the appeal is not the right to the estate itself but only the right 
to administer it. This appears to be a relief incapable of valuation, 
for which a fixed fee is payable under Sch. II Art, 17 of the Court- 
Fees Act as held in 35 AH. 448. 

Malabar Tenancy Act (Madras Act XIV ot 1630). — 

There is no separate schedule of court-fee prescribed in this Act for 
suits and appeals under it. Consequently it is the general provisions 
of the Court-Fees Act that have to be applied to them. In s. 50 of 
the Act it is enacted that certain orders under it shall be appealable 
“ as if they were decrees in suits.** The appeals therefore are not 
chargeable with court-fees under this Article which applies only to 
appeals against orders. In S. R No. 22825 of 1932 (unreported)f 
where the lower court had granted an original petition filed by the 
tenant under s. 22 of the Act for renewal of the kanam demise and 
the landlord preferred an appeal on the ground that in granting 
renewal the lower court should have enhanced the rent to Rs. 46*5-8, 
it was held {Burn, J,)' that the appeal being from a decree did not 
cocne under this Article and that as the amount in dispute was 
easily ascertainable, being the difference between the rent as declared 
by the lower court and the rent claimed by the landlord, ad valorem 
fee was payable on that amount under Article 1 of Sch, I in the 
appeal. It is to be noted that in this appeal the subject-matter in 
dispute was a definite amount and was therefore capable of easy 
valuation. But where an appeal is simply on the ground that renewal 
of the tenancy should not have been allowed by the lower court, the 
subject-matter of the appeal is not so easily capable of valuation and 
the appeal would then come, it is submitted, within Art. 17-B of 
Sch. II. Vide the decisions cited above under the Madras Forest Act 
and the Land Acquisition Act, where also the proceedings are startec^ 
as under the Malabar Tenancy Act by a petition. The decision of 
the Calcutta High Court in 23 Cal. 723 under the Bengal Tenancy 
Act cannot be applied to the case. There is no precise analogy 
between the Malabar and the Bengal Tenancy Acts, as the former 
Act provides that the orders under it have the force of decrees 
in suits”, while the latter provides merely that orders under it have 
the force of decrees. The words “ in suits " do not occur in it. 
Further, the correctness of the Bengal decision is open to doubt. 
See comments on that decision, supra* 

Guzrat Talukdars’s Act (Bom Act VI of 1888).— Order 
rejiScting application for execution of partition decree under the Act 
fells under Article 1 of Sch. II and not undet this Article. Jansang v., 
Goydbhai Kikabhai^ 16 B 408. 
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appKed to it. It was in fact a real meeting of the Imperial 
Conference with full representation of the Dominions and India, 
where the Maharao of dutch spoke for the princes, and Mr. S. 
Sastri for the people, as weU as the Secretary of State. The 
resolutions achieved were of moderate importance. 

(a) Constitutional Questions 

Two quite distinct lines of opinion were manifested at the 
Conference. Mr. Lloyd George was expansive and genial, but 
had nothing but goodwill to offer as a contribution towards the 
solution of the relations of the Empire. Mr. Meighen was con- 
vinced that Canada wished no changes, and Mr. Hughes, in an 
allocution largely addressed to General Smuts, insisted that all 
was for the best in the best of all possible worlds : 

We have been accorded the status of nations. Our progress in 
material greatness has kept pace with our constitutional develop- 
ment. Let us leave well alone. That is my advice. We have now 
on the agenda paper matters which mark a new era in Empire 
government. We, the representatives of the Dominions, are met 
together to formulate a foreign policy for the Empire. What greater 
advance is conceivable ? What remains to us ? We are like so many 
Alexanders. What other worlds have we to conquer ? I do not 
speak of Utopias nor of shadows but of solid earth. I know of no 
power that the Prime Minister of Britain has that General Smuts 
has not. 

It is regrettable that the comments of General Smuts on this 
rhodomontade were not published. Mr. Massey recognized 
frankly a decline in status since the days of the War Cabinet. 
Then, he insisted, it was the right of the Dominions with the 
United Kingdom to represent directly to the sovereign matters 
in which they had a common interest, but that power was gone, 
the implication being that the Imperial Government now alone 
had direct access to the King. There was no doubt some 
confusion in that. Even the Imperial War Cabinet could not 
advise the King in the strict sense of the word ; it could resolve 
on resolutions which the King could be advised by the British 
War Cabinet to accept for the United Kingdom, but Mr. Massey 
was never a good constitutional lawyer.^ He was, however, 
firm in asserting that he had not the slightest sympathy with 

^ This implies no lack of appreciation of Mr. Massey’s many sterling and 
amiable qualities. 
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See Probate Procedure in British India by Mr. (now Justice) Cornish, 
p. 254. 

Where a person interested in the estate of the deceased appears on 
Citation, it is not necessary for him to lodge a caveat, which is in the 
nature of a precautionary measure intended to ensure that there shall be 
no proceeding in- the matter of the estate of the deceased without 
notice to the person, who files a caveat. Therefore a petition by which 
^ party upon whom citation has been issued opposes the grant of 
probate is not a caveat and need not be stamped as such, but a petition 
fee is sufficient for it. Bhabatarint v. Hart Charan Banerjee, 20 
C. W, N. 787=26 t C. 38. 

' ■ Procedure. — ;The procedure to be followed in the case of caveats 
lodged against the grant of probate or letters of administration is laid 
down .-in ss. 284 and 285 of the Indian Succession Act, 1925 and in 
Madras see the C. R. P. and C. O. of the Madras High Court Vol. 1. 

Article 13. 


Application under Act 
No. Xof 1859, s;26, or 
Bengal Act No. VI of 1862, 

' 

Five rupees. 

s. 9. or Bengal Act 
No. VIII of 1869, s 37. 




COMMENTARY. 

Amendments. — The Court-Fees Act. being a very old Act 
enacted nearly 60 years ago in 1870, its provisions bristle with refer- 
ences to repealed, and defunct enactments and the sections thereof have 
not been brought up-to-date. The necessity, therefore, arises in almost 
all cases to find out the corresponding sections of the new Act for the 
references embodied in. the section. 

Act X of 1859.— This was repealed by the Bengal Tenancy 
Act, 1885 (VIII of 1885), see the reprint of the Act as modified up to 
31st May TQO?, published by the Government of Bengal, in those 
portions of the Lower Provinces to which that Act extends and in 
the Chpta Nagpur Division {except Manbhum and the Tributary 
Mahals) by the Chota Nagpur Landlord and Tenant Procedure Act 
1875 (Beng.. Act I of 1879); {see now Beng. Act VI of 1908), Bengal 
CoijiS Vol. U; in .the Province of Agra by Act XVIII of 1873; 
and in the Central Provinces by the Central Provinces Tenancy Act 
1?83 (IX of 1883), Central Provinces. Code, 

Bengal Act VI of 1862. Bengal Act VI of 1862 was repealed 
by the Bengal Tenancy Act, 1885 (VUI of 1885), so far as it affected 
tihdse portions of the Lower Provinces to which that Act extends ; 
^ in the Chota Nagpur Division (except Manbhum and the Tribu- 
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British Commonwealtli, it is desirable that the 
soU(jati1y of tb-^ jjans to citizenship should be recognized, 
rights of such. , , , , j- • , . , 

■R o +R dissented, and India viewed with profound 

Ut Sou h Af African attitude, hoping, however, hy direct 
regret the Sob^gch accord, 
negotiation to ^ 




the Conference as to the Japanese alliance was 
d’ Chancellor and the 

1 ^ Treaty was still in force, and must, there- 

aw otters tb ^cepted as subsisting or deliberately denounced, 
ore, ei her .^ever, it would be necessary to alter it to avoid 
to any case, ^he Covenant, 


disagreement 


Fortunately, a solntion of an 


forded by the invitation of the Presidoit of the 
^ j^o a Conference on Disarmament at Washington, 
lu tateS |jy a discussion between the powers principally 
e pr^de jigj. the Pacific. This was interpreted 

h, I ^ Government to mean that a policy to replace 
the ^jjiance hy a wider compact should be designed, 

a H Dominions were associated in rm 

^ . ® ^nt a pact between the United States, the British 
plab j-g,pan. It •v^as proposed to hold a meeting of 
dinl^”** hhree countries in London when the Dominion 

°uJd present, and, failing this, the offer was made 
to iHoe^ ashh^ton for such discussions, hut the President 

ndoil Tj suggestion, and much of the work done was 

It "w^as provisionally agreed that the interests 
of -Hi Washington at the Disarmament Conference 

dsonH ^y United Kingdom, but, as has been 

be rep gjo^ts repented of the arrangement and secured 
the nrp.^^**'e U®niimon representatives, the United States 
Q(nr^?^°\ *^®“ presence on the British delegation, 

|^**®^®®’^jfeotly, insisting that she could not act otherwise 
°d d®®®’ ®®®hig that with the Imperial Govemmait 
j he diplomatic relations. 

: foreign policy were also discussed, the Do- 

h>iSr hlhiisters being invited to meet the Imperial 
these issues. There was as usual a general 
vtan-j., tte ^forrign policy, which was explained at length, and 
'^®®*^fe!pr®sen.tedateversionto thatof thePeace Ddega- 
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Plaint or memorandum 
of appeal in each of the 
following suits — 

(«) to alter or set aside a 
summary decision or order 
of any of the Civil Courts 
not established by Letters 
Patent or of any Revenue 
Court : 

{it) to alter or cancel 
any entry in a register of 
tfie names of proprietors 
of revenue paying estates : 

(Hi) to obtain a decla* 
ratory decree where no 
consequential relief is 
prayed : 

(io) to set aside an 
award: 

(v) to set aside an adop- 
tion : 

(vi) every other suit 
where it is not possible i 
to estimate at a money- 
value the subject-matter 
in dispute, and which is 
not otherwise provided for 
by this Act. 


Ten rupees. 


COMMENTARY. 

Amendments. — This article has been amended and amplified 
by the several local Acts in Bengal, Bihar and Orissa, Bombay, 
Central Provinces, Madras and United Provinces. 

Provincial amendments— Bengal.— The fee for items (*)» («)» 
(it?) and {vi) is raised to Rs. 15 and the fee for items (m) and (v) is 
raised to Rs. 20 by Act IV of 1922. By Act VII of 1935, the follow- 
ing entry has been inserted after entry (v), namely : 


v-A. for partition and, sepa- 
rate possession of a share of 
joint family property or of joint 
property, or to enforce a right 
to a share in any property on i 
the ground that it is joint family 
property or joint property if 
the plaintiff is in possession of 
the property of which be claims 
to he a coparcener or co- 
owner. 


Fifteen rupees. 
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It comes now from the east, and to-morrow from the west. But 
from whatever quarter it comes we meet it as a united Empire, the 
whole of our strength is thrown against the danger which threatens 
us. If some Dominions say, ‘ We are not in any danger, you are, 
you pay ; we will not, or cannot, contribute towards naval defence ’, 
an impossible position is created. I cannot subscribe to such a 
doctrine. It is incompatible with the circumstances of our relation 
to Britain and to each other, it menaces our safety and our very 
existence, it is a negation of our unity. 

As Canada, the Union, and Newfoundland had no intention 
of paying, the result was the following negation : 

While recognizing the necessity of co-operating among the various 
portions of the Empire to provide such naval defence as may prove 
to be essential for security, and while holding that equality with the 
naval strength of any other power is a minimum standard for that 
purpose, this Conference is of opinion that the method and expense 
of such co-operation are matters for the iSnal determination of the 
several Parliaments concerned, and that any recommendations 
thereon should be deferred until after the coming conference on 
disarmament. 

It was, of course, made clear by Mr. Hughes that his idea, of 
contribution was in the shape of a local navy as already deter- 
mined on, and various more useful talks took place at the 
Admiralty as regards local naval forces, oU supply, &o. The 
discussion of military and air matters was equally unproductive 
of any results, but the views of the General and Air Staffs as to 
modes of co-operation were once more placed before Ministers. 

(e) Empire Settlement and Migration 
The Conference reached on this head important conclusions. 
The Imperial Government was prepared to find funds to co- 
operate with the Dominions on a basis of equal expenditure in 
securing cheaper passages and furthering settlement, and the 
Dominions concurred in the proposals, urging Imperial legisla- 
tion at once for this end. The Union explained that it had 
little opportunity for white labour, and, therefore, could not 
co-operate on the scale of the other Dominions. Up to April 
1922, there had been sent to the Dominions 50,000 settlers, 
ex-service men and their dependants, at a cost of £2,700,000. 
The Empire Settlement Act^ 1922, made provisions for the sum 
of £3,000,000 to be available annually to meet emigration costs ; 
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■ Madras. — By Act V of 1922, the following Articles have been 
substituted, namely : — 

17. Plaint or memoran- 
dnm of appeal in a suit— 


(s) to alter or set aside 
a summary decision or 
order of any of the civil 
courts not established by 
Letters Patent or of any 
Revenue Court : 

(w) to alter or cance^ 
any entry in a register of 
the names of proprietors 
of revenue paying estates. 

{Hi) for rdief under 
s. 14 of the Religious 
Endowments Act. 1863, or 
under s. 91 or under s. 92 
of the Code of Civil Pro- 
cedure, 1908. 


Fifteen rupees. 


Fifteen rupees. 


Fifty rupees. 


17-A Plaint or memoran- 
dum of appeal in a suit— 


(«) to obtain a declara- 
tory decree where no 
consequential relief . is 
prayed : 


T When the plaint is pre- 

I seated to or the memoran- 
dum of appeal is against the 
decree of— 


(« to 
award: 


set aside an 


a District Munsif’s Court 
I or the City Civil Court. 


Fifteen rupees. 


(Hi) to obtain a decla- 
ration that an alleged 
adoption is invalid or never 
in fact took place or to 
obtain a declaration that 
an adoption is valid. 


I a District Court 
I Sub-Court. 

J 


or 


a 


Hundred . rupees 
if the value for pur- 
poses of jurisdiction 
is less than ten 
thousand rupees; five 
hundred rupees if 
such value is ten 
thousand rupees or 
upwards. 


17*-B Plaint or memo- 
zandum of appeal in every 
suit where it is not possi- 
ble to estimate at a money 
value the subjectmatter 
in dispute and which isi 
not otherwise provided for 
by this Act, 


When the plaint is presented 
to or the memorandum of 
appeal is against the decree 
of— 

a Revenue Court. 

a District Munsif’s Court or 
the City Civil Court 


Ten rupees. 
Fifteen rupees. 


a District Court or a Sub- 
Court. 


One hundred rupees. 
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expressed deep regret at the disaster which had just befallen 
Japan and at the death of Mr. Bonar Law, its convener, and 
piously approved the necessity of publicity, but the accounts of 
its deUberations were as unsatisfactory as ever, while a candid 
critic has condemned the degeneration of the meeting into 
a series of pleasant chats between the Prime Minister and the 
other representatives. The Irish Free State was represented 
for the first time, and India sent Sir Tej Bahadur Sapru and the 
Maharajah of Alwar. Economic questions were handed over to 
an Economic Conference ^ whose work had more importance 
and reality. 

(a) Constitutional Questions 

No issue of any constitutional importance was touched on. 
As in 1921, the Colonial Secretary made a statement regarding 
the Crown Colonies, Protectorates, and Mandated Territories, 
which, however, was reaUy otiose, as none of the Dominions 
had the slightest claim to intervene in these issues. Assurances 
were given, however, that the cession to Belgium of Ruanda 
still left a strip of Tanganyika west of Lake Victoria which 
would be used for the Cape-Caho railway. Developments in 
Palestine were also brought before the Conference, but the 
Prime Ministers very properly refrained from accepting any 
responsibility, it being obvious that, if they intervened as 
regards the British mandates, they would be liable to inter- 
ference as regards their own. The mention of the affairs of the 
Colonies, &c., was clearly due to the desire to afford opportunity 
of self-expression to the Colonial Secretary, and this could be® 
avoided by his removal from the Conference under the new 
scheme of double Secretaryships of State, A somewhat un- 
necessary discussion took place on the status of the High Com- 
missioners, turning on such trifles as exemption from taxation, 
customs duties, and precedence 

(5) The Position of British Indians in the Emjpire 
Lord Peel opened a discussion with the admission that 
Dominion restrictions on Indians were believed in India — 
though, absurdly, he did not share the view — ^to be based on 
colour feeling, and Sir Tej Bahadur Sapru, supported by the 

1 Par?. CJmd. 1990, 2009, 2U6. 

® The procedure in 1926 showed that was not desired. 
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162 F. B. It has indeed been said that the words ‘ summary deci- 
sion ’ is not sufficiently well known to justify the use of them as a 
technical term in an Act of the Legislature without any definition. 
Without positively binding ourselves to the proposition, that every 
decision or order not made in a regular suit or appeal is a summary 
decision or order, we are clearly of opinion, that decisions as to the 
removal or retention of attachment pronounced under s. 246 of Act 
VIII of 1859 are summary decisions or orders. The circumstance that 
Legislature expressly recognises the right of the party defeated in the 
proceeding under that section to bring a regular suit to reagitate the 
point decided is a strong indication that the Legislature regarded the 
decision under that rule as summary: but in saying this we do 
not intend to imply that the legislative recognition of such a right is 
an indispensable element in fixing whether or not a decision is 
summary.*’ Dayachand v. Hemchand, 4 B. 515 at page 522. 

Summary decision or order under the Civil Procedure 
Code. -This is different from the summary suits which are suits on 
negotiable instruments and provided for in O. 27 of the Code. Sum- 
mary decisions or orders arise for example in claim proceedings and 
proceedings relating to dispossession in purchases under a court sale. 
Rr. 59 to 62 of O. 21, Civil Procedure Code provide for a summary 
investigation into possession as distinct from a thorough trial of 
ultimate right. The summary decision is a conclusive one subject to 
the result of a regular suit, that is, it is non-appealable. Similarly, O. 21, 
r. 103 provides that a party not being a judgment-debtor against 
whom an order is made under rr. 98, 99 or 101 may institute a suit 
to establish the right he claims, but subject to the result of such suit 
the order is conclusive. Consequently such orders are summary 
orders. 

Suits to set aside claim orders. 

1. Where a claim petition is dismissed even for the default and 
without investigation, Rule 63 of O. 21 applies and a suit lies to set 
it aside. Nagendra Lai v. Fani Bhushan Dasy 45 C. 785 = 44 I. C. 
265 ; Venkataratnam v. Ranganayakamma, 41 Mad. 985 "*48 L C. 
270 ; Maung Pya v. Mattlakya, 1 R. 481 = 1924 Rang. 42«76 I. C. 
811. But see Gokul v. Mohri Bibi, 40 A. 325 Debt Prasad v. 
MaharaJ Rupchand, 49 All. 403, the correctness of which it is sub- 
mitted is open to question. See also Satindra Nath v, Shihu Prasad, 
1922 Cal. 166. 

2. Where a claim is not investigated but an order is made to 
notify the claim at the time of auction, it is a summary decision under 
O, 21, r, 60, see Lakshmi v. KadirssaUy 41 M. L. J. 168=63 L C. 
431 ; Saharabi v. Aliy 44 M. L. J. 141 - 1923 Mad. 295. See also 
41 Mad. 985. 

i3. A claim order though passed esc parte is eauallv final. 
Ma: Them Tin y. Htooy 1923 Rang* 156. 



1210 


UNITY [pabi vm 

welcomed, though the limited extent of that welcome was 
very plain a few months later in the Canadian refusal i to 
accept any obligations under it, on the score that Canada had 
not been allowed the chance of participating in the negotiations. 
British action in Egypt was accorded the usual approval, a.Ti(l 
satisfaction expressed at the solution at Washin^n of the 
question of rivalry' in construction of battleships and of rela- 
tions with Japan, to w'hich cordial goodwill was expressed. 
It was agi-eed also that the desire of the United States for aid in 
combating the liquor trafl&c on her coast should be accorded by 
waiving the right to insist on a three-miles limit. The attitude 
of the United States towards Mandates of the ‘ C ’ elajaa ^as 
discussed, and also — quite uselessly — ^the vexed problem of the 
New Hebrides. The question of signature and ratification of 
treaties arising from the signature oftheHaJibutFisheries Treaty 
between Canada and the United States in March was considered, 
and an agreement, summarized above, arrived at. * 


(d) Imperial Defence 

The utterly anaemic character of the proceedings was revealed 
in die fullest degree in the discussions of defence. Naval, 
military, and air matters were all fuUy discussed, but the 
Conference actually thought it worth while putting on record 
the platitudes that it was necessary to provide for the defence 
of the trade of the Empire, and that it was for the Parliaments 
to decide the natme and extent of any action to be tji.VftTi by 
them. Ventuiing into further detail, it put on record that each 
portion of the Empire represented at the Conference had 
primary responsibility for its local defence ; that adequate 
provision was necessary to safeguard the maritime routes of 
commumcation of the Empire; that the mobility of fieete 
by the provision of naval bases and of 
facjties for repair and fuel ; that equality of naval strength 
with that of the peatest foreign power was essential as accepted 
at the \Vashmgtou Conference ; that co-operation of aircraft 
should be aimed at by a common organization, training, and the 
1^ of common manuals, patterns of arms, equipment and 

r type of aircraft. Note was taken in the 

hght of these prmeiples of the deep interest of the Common- 

^ ParL Paprf Omii, 2146, 
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worded in several ways. A declaration is prayed for that the 
plaintiff is the owner of the property, a declaration that the property 
should not have been attached in execution of a certain decree, that 
the order passed in claim proceedings should be vacated, that the 
court auction sale in pursuance of the attachment is not valid, as also 
the execution proceedings, that the property be reconveyed 
by the auction-purchaser to the plaintiff, that the property be deli- 
vered over to the plaintiff, etc. These prayers amounting to 
the establishment of title and possession have been construed by 
the several High Courts in various ways as falling under one or the 
other sub-paragraphs of s. 7. But the essence of such class of suits 
is this. A person’s property is wrongfully attached, and his applica- 
tion to have it raised is not granted. That order is not appealable 
and conclusive unless a regular suit is hied within a year. The 
plaintiff hies such a suit praying may be, for ever so many reliefs, all 
turning round the correctness of the summary order disallowing the 
claim. If that order is vacated, the other remedies follow as a matter 
of course and are simply consequential reliefs. It is only after this 
view has been stressed upon by the Privy Council in Phul Kuman v, 
Ghanshyam Misra^ 35 C. 202, referred to below, that the conhict of 
decisions between the several High Courts as to the nature of suits 
under 0. 21, r. 63, Civil Procedure Code and consequently the fee 
payable thereunder, can be said to have been set at rest. For a 
recent decision of the Madras High Court on the point, see Arumuga 
Mudaliar v. Vevkaiachala Pillait 56 Mad. 716 *"64 M. L. J. 568*" 
1933 Mad. 439. 

. Court-fee.— Kumari v. Ghan^yam Misra, 35 C. 202 
(P. C.) is the leading case on the subject and sets at rest several 
conhicting decisions on the point. The principles have been clearly 
enunciated therein. That was a regular suit to set aside a claim 
order. Their lordships observed thus : ** We are satisfied that there 
is in the statute no general or overriding reference to value. The 
terms of sub-section 1 of Article 17 contain no reference to value. 
* * * Awards may be of the value of Rs. 10 or of Rs. 10,00,003 ; 
and yet no distinction is made. In short the statute, for good reason 
or bad, has dealt with certain actions irrespective of value ; and the 
present is one of them.” A fixed fee is leviable. The court-fee paya- 
ble upon the plaint in a suit by a person whose claim to property 
attach in execution has been determined is Rs. 10 under this Article, 
whether the claim is dismissed for default or after investigation. 
Saiindra Nath v. Shiva, 1922 Cal. 166=64 I. C. 713; See also 
Maung Tun Thein v. Maut^ Sin, 12 Rang. 670 = 1934 Rang 332. 

Property dealt with in two orders.— Where the same 
property is the subject of two different proceedings in two different 
suits, and adverse orders are passed against the plaintiff in both, the 
plaintiff has to pay separate court-fees under this Article in respect of 
each order. Narcnndas v. Pevanandbai, 1935 Sind 129, 

^ fbr valuation for jurisdiction see infra. 
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especially in view of the desire of General Smuts to turn the 
Germans of South-West Africa into British subjects.^ A minor 
difficulty was reported by the Commonwealth as to the constitu- 
tion of the Committees of Inquiry which are required for the 
revocation of certificates of naturalization, and which must 
under the Imperial Act be presided over by a person who holds, 
or has held, high judicial office. The Commonwealth definition 
of such office had proved inconvenient, and the Conference was 
willing that the Commonwealth should modify the definition ^ 
it, after further examination of the practice and of the British 
usage, it deemed it necessary so to do. As to nationality of 
married women® the Committee merely recommended that 
a woman whose marriage is for all intents and purposes at an 
end should be able to obtain readmission to British nationality. 
Discussion of proposals to secure that legal marriages with 
foreigners should not be held invalid in their countries by 
reason of some formality omitted led to the realization that the 
steps taken to secure observance of the Marriage with Foreigners 
Actf 1906, represented all that could be done. 

§ 6. The Imperial Economic Conference of 1923 

More serious work was accomplished in the field of economics. 
The Imperial Government had now taken the initiative in 
pressing for oversea settlement, and its proposals were duly 
adopted, though nothing serious came out of them, and on 
8 April 1926 the Imperial Government was driven to offering 
to the Commonwealth a scheme ^ under which £34,000,000 is 
available for loan to the State Governments at a very low rate 
of interest in order to promote settlement or public works likely 
to encourage settlement, on the understanding that, for each 

^ See the memorandum of 23 Oct. 1923, Pari. Pap.^ Cmd. 2220. Naturaliza- 
tion was duly accorded in 1924 by Act No. 30, but it, of course, had no Imperial 
validity in the absence of an Act of the Imperial Parliament. 

* The matter is not dealt with in Act No. 10 of 1925. 

® See the report of the Joint Coxnmittee, Pari Pap., H.C. 116, 1923. 
Following on the resolution of the House of Commons, Feb. 1925, a resolution 
was passed in the Commonwealth House of Representatives, 25 Feb. 1926, in 
favour of facultative retention of her nationality by a British woman on 
marriage, but Mr. Bruce made it clear that the nationality of must 

follow that of the father ; Pari Ddf., 1926, pp. 685 ff.. 1138 ff. 

* Pari Pap,, Cmd. 2640. 
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The Full Bench decisiofu-^ Again the question came up in 
Damodaran v. The Board of Commissioners for the Hindu Religious 
Endowments, 58 M.LJ. 494, before Walsh, who referred the ques- 
tion to a Full Bench which answered thus : “ The point referred to us 
for decision is, what is the proper court-fee payable in respect of an 
application filed under s. 84 (2) of the Madras Hindu Religious 
Endowments Act, (II of 1927) to modify or set aside a decision of the 
Hindu Religious Endowments Board under s. 84 (1) of the Act? 
Under Sch. II of the said Act the court-fee payable on such an appli- 
cation is the fee leviable on a plaint under Art. 17, Sch. II of the 
Madras Court- Fees Amendment Act of 1922. The Madras Court 
Fees Amendment Act contains three Articles, namely, 17, 17-A and 
17-B. The short point for consideration is whether Arts. 17-A and 
17-B must be read as parts of Art. 17 or as independent Articles. The 
view taken by Philips and Odgers, JJ., in Godasankara Valia Raj ah v. 
Board of Comniissionerst Hindu Religious Endowments, Madras, 56 
M. L. J. 113, is that Arts. 17-A and 17-B must be read as parts of 
Art. 17. The learned Judges observe that when the whole Article 
is referred to, it must include its component parts and it cannot be read 
as meaning Art. 17 alone. The ground of their decision seems to be 
that Arts. 17-A and 17-B numbered as they are in the Act following 
Art, 17 with various sub-clauses must really be treated as clauses in 
Art. 17, as otherwise none of the clauses of Art. 17 will- cover a case 
like the present- Strictly speaking, none of the sub-sections to s. 17-A 
or s. 17-B covers a case like the present as the application is to set 
aside an order of the Religious Endowments Board and not for any 
declaratory decree. This decision has been dissented from by Rame- 
samand Venkatasubba Rao, JJ., in Sundara Aiyar v. Commissioners, 
Hindu Religious Endowments Board, 52 Mad. 388. The learned 
Judges go into the matter in great detail and give their reasons for 
coming to the opposite conclusion. Ramesam, J., refers to the practice 
of numbering sections and sub sections of enactments and also discuss- 
es the way in which new provisions are introduced where the intention 
is to add a clause or a sub-clause and where the intention is to 
introduce a new section without altering the order or the numbers of 
the existing sections. The learned Judge also deals with the nature 
of the relief sought and the way in which it is described in Sch. II of 
the Act. He is of opinion that Art. 17 stands by itself, that Arts. 
17-A and 17-B are really separate Articles and that they cannot be 
read together for the purpose of determining the court-fee. Venkata- 
subba Rao, J., also comes to the same conclusion as to the construction 
of Art. 17. We think that, in construing an enactment like the Court 
Fees Act, it is not for us to see what the legislature intended, if the 
meaning of the Article is plain. We agree with the view taken by 
Ramesam and Venkatasubba Rao, JJ., for the reasons given by them 
in their judgments. We may also add that the application contem- 
plated in s. 84 (2) of the Madras Hindu Religious Endowments Act 
is one to modify or set aside a decision of the Board regarding the 
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from 25. the preference on wines between 30° and 40°, and 
raising from 30 to 50 per cent, the preference on the surtax of 
125. GiZ. on sparkKng wines. These advantages, however, for 
the consumer were counteracted by new duties of 5s. a cwt. on 
raw apples, IO5. a cwt. on foreign canned salmon, lobster, cray- 
iSsh, and crabs, a like duty on honey, and 6d. a gallon on lime 
and lemon juices, in all these cases the Empire product entering 
free. The folly of offering and of accepting these burdens — 
which would have done hardly any good to the Dominions, 
save in the minor forms of helping on the dried fruit industry 
in Australia and Canadian salmon packing — ^was seen when the 
Government of Mr. Baldwin was defeated at the election of 
1923 fought on the wide issue of protection, to which Mr. Bald- 
win had moved after his experience at the Conference. The 
duties were rejected by the Commons in 1924, though as regards 
those merely giving preference on existing duties — ^which was 
the policy of 1919 — by a minute majority, and after the fall of 
the Labour Government Mr. Baldwin’s Government in 1925 
was compelled to drop all the new duties, and to offer in lieu 
£1,000,000 to aid in marketing Dominion produce,^ a step which 
at once evoked a demand that help should be afforded to 
marketing British agricultural produce. In 1926 the further 
step was taken of stabilizing the Dominion preferences for ten 
years.® 

There was unanimity in a harmless resolution urging the use 
of Empire materials and products by all Governments, including 
those of the States, provinces, and local bodies. 

A sensible step was taken in putting at the service of the 
Dominions both the diplomatic commercial officers and the 
consular officers abroad for trade purposes, in the same manner 
as the Imperial Trade Commissioners had been made available 
for consultation. It was agreed that, where inquiries referred 
to matters in Europe, they should pass through the Department 
of Overseas Trade, in other cases they should go direct. The 

^ The Committee with Dominion representatives was duly set up in full 
operation in 1925. 

* Such action is, of course, liable to variation by any subsequent Parliament 
and is constitutionally undesirable on a party vote. Mr. Churchill’s tergiversa- 
tions In pursuit of office were amusingly portrayed in the Commons on 21 July 
1926. 
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consequential relief and should have paid the proper court-fee as in 
such a suit. He is clearly entitled to have the case made by him in the 
plaint tried by the courts. The plaintiff cannot be deemed to have 
asked for consequential relief when he studiously refrains from asking 
it. Radakrishna v. Ram Narain, 931 All. 369 ; Brij Gopal v. Suraj 
Karan, 1932 A. L. J. 466 “1932 All. 560, Mahomed Ismail v, 
Liyaqat Husain, 140 1. C. 191 = 1932 A. L. J. 165^1932 All. 316; 
Ishwar Dayal v. Amha Prasad 1935 A. L. J. 498 = 1935 All. 
667 ; Adeshwar Prasad v. Badami Devi, 148 I. C. 908 = 11 O.W.N. 
617* 1934 Oudh 212. Thus a suit for declaration that the entire 
family property m the hands of the plaintiff as the head of the 
joint family belonged equally to the plaintiff and the male defendant 
and that certain documents executed by certain deceased members of 
the family did not affect the jointness of the family, falls under this 
Article. The court need not go into the question whether the suit is 
bound to fail for not having prayed for comjequential relief. Brij 
Gopal V. Suraj Karan, 1932 A. L. J. 466=1932 All. 560. So also 
a suit by the plaintiff for declaration that the hyhothecation bond exe- 
cuted by his father in favour of the defendant is unenforceable and that 
the family property mortgaged by that deed is not saleable in execu- 
of an ex parte decree for sale obtained by the defendant on the basis 
of that mortgage, Ishwar Dayal v. Amha Prasad, 1935 A.L.J. 498* 
1935 All. 667. The entire relief is one declaratory relief, as on the 
date of the suit, the hypothecation bond has merged in the decree, and 
the relief for a declaration that the family property is not saleable in 
execution is not a consequential relief within s. 7 (iv) (c). Ihid, See 
also Rattan Lai v. Allahabad Bank, Ltd,, Lahore, 1935 Lah. 122. 
The various forms of action have been set out and discussed under s. 7 
(iv) (c) supra. See commentaries thereunder. 

The following cases have been t<^e\ted as suits for bare 
declaration. 

1. Summary order. — Suit for a declaration that the plaintiff’s 
property is not attachable in execution of a certain decree. This 
comes under the heading of a suit to set aside a summary decision. 
Govind Nath v. Gajraj, 13 A, 389. 

2. Binami transaction, — Suit for a declaration that plaintiff is 
true owner of the decree and for a direction to the ostensible decree- 
holder to transfer the decree to the plaintiff is only a suit for decla- 
ration, the other prayer being only a surplusage. Ganesh Lai v. Beni 
Pershad, 9 I. C. 673. 

3. Recovery of money. — Where money is sought to be reco- 
vered from a party who is ready to pay it to the rightful owner, 
the suit is deemed to be one for a bare declaration only. Mt, Uttan 
phvi V. Dina Nath, 1923 Lah. 359=75 L C. 774. Where the suit 
Comprised a claim for declaration of a charge on certain property for 

sum of money which the plaintiff had to borrow for her mainten- 
it was bold that the claipi was really one for arrears of mainten- 
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some Colonies, and a more extensive use was urged, and another 
form of certificate where duty was levied on invoice value was 
commended for general adoption, as well as a simple certificate 
in respect of postal packages. The conclusions of the League 
of Nations International Conference on Customs and other 
similar Formalities of October 1923 was recommended for 
adoption. A proposal for Empire currency bills was discussed, 
but wisely regarded as needless in view of the gradual approach 
of the currencies to parity and the probably ultimate disap- 
pearance naturally of difficulties of exchange, though temporary 
remedial measures were suggested. A scheme proposed for the 
future administration of the Imperial Institute and the Imperial 
Mineral Resources Bureau was approved with modifications and 
the payments of the Dominions decided upon, ranging from 
£2,000 for Canada to £200 for the Irish Free State and New- 
foundland. It was agreed also that co-operation in technical 
and scientific research was desirable. 

A more novel proposal was approved, the liability of Govern- 
ments engaging in trade to taxation in respect of trade profits 
or property by the Legislature of any part of the Empire in 
which it operated. It was agreed also that the Dominion would 
support the application of the same principle to foreign Govern- 
ments within British jurisdiction and vice versa. Approval was 
also given to the draft agreement to terminate the immunity 
of State-owned ships ^ which had been arrived at by the Inter- 
national Maritime Committee at Gothenburg in August, under 
which trading ships, though Governmental, have no privilege, 
while Governmental ships are made liable to suit in their own 
Courts only in respect of collision damage, with the exception of 
acts done in exercise of belligerent rights. 

One matter arousing sharp feeling was debated by the Con- 
ference. Canada had been definitely promised during the war 
pressure that her cattle would be admitted alive for store pur- 
poses into the United Blingdom, but by an inexcusable piece of 
bad faith Governmental action to redeem the promise was 
delayed in order to meet the wishes of British farmers, for whose 
benefit they had been kept out under a ludicrously false allega- 

^ See Gamer, B. 7. 5. Z. L., 1925, pp. 128 ff. ; N. Matsunami, Immunity of 
State Shipe (1924) ; and now the Diplomatic Conferenoe of April 1926 {L. Q* JS. 
xlii. 808 ff.) ; Dicey and Keith, Conflict of Lam (ed. 4), p. 208. 
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Ggsivami v. Gridharji, 20 All. 120,.or whiere. it is with, a Receiver. 
Vedhanayaga Mudaliar v. Vedammal^ 27 M. 591. See also cases 
under heading “ Recovery of property in custodia legis.*' 

11. Reversioner's suit — Declaration by a reversioner that a will 
is not binding. Hakim v. Mt, Maktab Hour, 109 P. R. 1895. 

12. Ifijumtion^-^Smt by a plaintiflF that he i$ the next heir to 
an inalienable estate, which the then holder Was about to .sell and 
for a decree preventing him from selling it, was held to. be for 
declaration and consequential t elief and not one for a simple declaration. 
Pratab Singh v. Nand LaU 1928 Nag. 243-100 I. C. ,163. 

13. Setting aside deed , — A Full Bench of the Allahabad High 
Court has .held that .a suit for the cancellation of an instruitoetit under 
s. 39, Specific Relief Act falls neither under s. 7, cl. (iv) (c) nor under 
Art. 17 (iii) of Sch. II but falls under the residuary article Sch. I 
Art. 1.' KaluRam V, Babu Lai, 54 All. 812—139 I. C. 32* 

1932 A. L- J. 684* 1932 All. 485 (F. B,). See also Suraj Ket 
Prasad v. Chand^ra^ 191^ A. L. J’ ‘955* 1934 AIL 1071; Akhlaq 
Ahmad V, Mt Karam lldhi] 1935 A.L.J. 133-1935 AIL 20?^' 
where it has been held that even a suit for declaration falls under 

. Art. 1 of Sch. I when it iinplies a prayer for cancellation. While in 
cases where a declaration alone is sought, a stamp of Rs. 10 is suffi- 
cient, in a case -under s. 39 of Act -L of 1877 (Specific Relief Act) in 
which not only is a declaration sought, but it is further asked, that 
the document shall be delivered up, cancelled and its registration set 
aside, an ad valorem fee must be paid. Kuber Saren v. Reghuber^ 
5 Luck. 235 » 1929 Oudh 491. Where the plaintiff -prays for a 
declaration that a deed executed by him is ineffective and inoperative 
as against him, on the ground that he was made to execute it 
because of coercion, undue influence and fraud exercised upon him 
alleging that he is still in possession of- the properties covered by 
the deed falls under this Article. Raunaq AU v. Imamunfdssa^ 138 
I. C. 147 . (Oudh). See also Pater aji v,Rdh%ka Bakhsh^ \M\,,G. 
699— 1933. Oudh 127; Abdul Samad Khan v. Anjuman Islamia^ 

1933 A .L, J. 1537. Where the plaintiff who was not a party to a 
deed sued to have Jt declared that a deed was null . and void and there, 
was no prayer fpr the docupaent being delivered up after cancellation,, 
it was held. that the suit wasjor a mere declaration and. was leviable 
to court-fee on that basis. Daya Shanker v. Mahomed Ibrahim, 
Khan, 141.1., C. 798=1933 Oudh 116. Where the plaintiff filed -a’ 
suit alleging that he was a minor at., the time of the execution of the 
mortgage deed by him and that therefore the mortgage deed was void' 
as against him, it was held that all that was necessary .for. the, minor , 
was to ask that the document be declared to be void as against him 
and that no prayer for consequential relief as to setting ’ aside the, 
document was necessary and that the suit need not be treated as invol- ‘ 
ving.sucha prayer. Yu 'Hock Tun v. Yu Hock, \VRo 3 igi ‘66 = 
1933 Rang. 109.. So also where the plaintiff alleging th At a certain' 
deed was forged and that * in ’ spite of bis objection the Registrar 
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should depend on reciprocity. It was recognized that from 
many aspects the matter fell within provincial and State juris- 
diction and, therefore, could not be effected by the Dominions 
of their own powers. 

Finally, it was agreed to constitute an Imperial Economic 
Committee on which the United Kingdom should have 10 
members, the Dominions 2 each, the Colonies 2, and India 2, 

‘ to consider and advise upon any matters of an economic or 
commercial character, not being matters appropriate to be 
dealt with by the Imperial Shipping Committee, which are 
referred to it by any of the constituent Governments, provided 
that no question which has any reference to another part of the 
Empire may be referred to the Committee without the consent 
of that part of the Empire The resolution was not accepted 
by Canada, and in 1924 it was rejected by the Labour Govern- 
ment in the United Kingdom. The fall of that Government 
from power was followed by the decision to act on the resolution, 
and, as Canada agreed to accept the Committee on the clear 
understanding of the limited character of its powers, the Com- 
mittee was duly constituted in 1926.^ Like the Imperial 
Shipping Committee it rests on the principle of a purely 
advisory body dealing with definite references, and claims no 
executive power. 

§ 7, Proposals for Conferences in 1924, 1925, and 1926 

The unconstitutional action of the Labour Government in 
1924 in recognizing the Russian Government without consulta- 
tion with the Dominions and its attempt to ignore the rights 
of the Dominions in respect of the Reparations Conference, 
a project defeated by the stem remonstrances of the Canadian 
Prime Minister, resulted in a feeble effort to reopen the question 
of the Constitutional Conference proposed in 1917 and aban- 
doned in 1921 to the disgust of Sir R. Borden. A telegram of 
23 June 1924 ^ suggested that as a preliminary to a possible 

^ See the Secretary for the Dominions, House of Commons, 31 March 1926 ; 
£500,000 was provided for 1926-7, thereafter £1,000,000. Due regard was to 
be had to British agriculture, and a member was add^ for that purpose to the 
body. The actual administration of the grant was entrusted to an Imperial 
Economic Commission, acting under the Secretary of State, who was respon- 
sible for its action. 

* Pari. Pap,, Cmd. 2301. 
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being attached and sold in execution of the plaintiffs decree is pureh 
a declaratory suit without consequential relief, as the second decla 
ration is implied in the first and is not a consequential relief. Ran^ 
Dayal v. Baldeo Prasad^ 130 I. C. 344**® 1931 Oudh 72. 

14. Declaration about title to property* — A suit for declaration 
that a certain property belongs to the plaintifF and is not liable to be 
sold in execution of a motgage decree passed in a suit to which the 
plaintiff was not a'party does not involve any consequential relief and 
comes within this Article. Sri Ram v. Mathura Prasad^ 1925 
Oudh. 500. 

15. Declaration about royalty. — A suit for declaration that a 
plaintiff is liable to pay Achu palisha or royalty at a rate lower than 
that claimed by the defendant does not fall within S. 7, Cl- 1 or 4 (c). 
It is simply a suit for a declaratory decree without any consequential 
relief. Rayorappankutti NanAiar v. Kalliyat Nambiar, 46 M. L. J. 
377-1924 Mad, 621. 

16. Third party in possession. — Where the property is in the 
possession of a third party who was a tenant under the pliaintiff’s 
prodecessor in title, a suit for declaration by the plaintiff against the 
defendant, who is not in possession, but throws obstacles in the way of 
the plaintiff getting attornment from the tenant is maintainable and the 
plaintiff is not bound to sue for possession. Gian Chand v. Bhagwan 
Singh, 32 P. L. R. 745. 

Reduction of maintenance. — A suit for reduction of rate 
of maintenance awarded under a previous decree on the ground of 
change of cricumstances is not a suit for maintenance ** within s. 7 
(ii) nor a “ suit for cancellation of decree ” within s. 7 (iv-A) but a 
suit falling under Art. 17-B (Mad.) (correspanding to Art. 17 (3) of 
the main Act). Rajammal v. Thyagaraja Ayyar, 69 M. L, J, 202- 
42L. W.42-1935 Mad. 655. 

Priority.— Where one of the defendants in a mortgage suit 
appeals, claiming that he is entitled to priority over the other defendants, 
who were adjudged prior mortgagees by the lower court, the relief sought 
is not declaratory and does not come within Art. 17 (iii), and ad valorem 
fee is payable, Kundan Lai v. Duli Chand, 54 All. 347 - 1932 A. L. J. 
45—1932 All. 221* See also under Art. 1 of Sch. I. Where in a 
suit for sale on a mortgage, in which some puisne mortgagees are 
impleaded, a decree is passed ordering that the balance of the sale 
proceeds remaining after paying off the plaintiff mortgagee should be 
paid to the puisne mortgagees and the surplus if any should be given 
to the mortgagor, and the mortgagor appeals against the portion of the 
decree in favour of the puisne mortgagees, ad valorem court-fee is 
payable on the amount due on the mortgage and not a fixed feq. 
,Kkaraiti Ram v, Chuni Lai, 146 f. C. 1003-1933 Lah. 954. 

Declaration and consequential reliefs. 

1. Exoneration from liability. — ^When from a decree for 
recovery of money passefl against a Hindu father and his son on a 
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to have a prelitninary Conference, when the fall of the Labour 
Government tenninated the whole scheme, for the new adminis- 
tration was not prepared to endorse the suggestions of its 
predecessor, and thought that the arrai^ements of 1923 as to 
treaty negotiation should be allowed time to show whether in 
operation that afforded any assistance in solving the problems 
of the situation. 

The Imperial Government, however, very shortly ^ after 
endeavoured to secure a Conference in March 1925 to consider 
the Geneva Protocol of 1924 for the pacific settlement of inter- 
national disputes. The replies of the Dominions were eloquent 
of the difficulties of effective consultation personally owing to 
the inconvenience of distance, and eventually the matter had 
to be adjusted by correspondence, the Dominions one and all 
demurring to the Protocol. The substance of their views, apart 
from fear lest their position as to immigration should be 
weakened, was essentially that the effort to tighten the clauses 
of the Covenant would tend to lead rather to war than to 
promote peace, the Irish Free State in special hinting doubt as 
to the wisdom of seeking to stereotype in any way the peace 
settlement. It proved naturally equally impossible for the 
Dominions to take part effectively in the discussion of the 
Locarno Pact, but it was recognized that this at least must be 
made a matter of verbal consultation, and by putting great 
pressure on Canada it was arranged to convene a meeting in 
October 1926. 

In view of the summoning of the Conference the Canadian 
Parliament was invited by Mr. Mackenzie King on 21 June ^ to 
express approval of the rules of 1923 as to the negotiation of 
treaties and their ratification, involving the consultation, repre- 
sentation, and consent of all the parts of the Empire involved, 
and at the same time to place on record its view that before the 
Government of Canada advised the ratification of ' any treaty, 
convention, or agreement involving a military or economic 


^ FarL Pap,t Cmd. 2458 ; P. J. N. Baker, The Gm&ca Protocol (1925) ; 
B. H. Miller, Th^ OeMva Protocol (1925) j K. Uoixebach, Die SicherheiUfrage 
(1925) ; G. Glasgow, Prom Dawes to Locarno (1925). 

* Gf. the debate, 22 March 1926, on Mr. Woodsworth’s motion in the 


tioxifl ansmg from the foteiga policy of the United , 
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12 Pat. 261 P.1933 Pat. 224. Where the money is in court deposit, 
the plaintiff cannot frame the suit regarding it as one for declaration 
and consequential relief. A relief for injunction restraining the defen- 
dants from applying for the payment of the sum is -both unnecessary 
and supeifluous. .The proper relief that should be prayed for is one for- 
declaration alone and court-fee that is leviable is one under Art. 17- A 
of Sch, II. Ponnuswami Nadar v. The Secretary of State for India 
in Council, 68 M.L. J. 327 = 41 L. W. 702=1935 Mad 318. 

On a reference by the Land Acquisition Officer, the District 
Judge held, that a Hindu widow was entitled to life-interest in the 
compensation money awarded and ordered under Sec. 32 of the 
Land Acquisition Act that the money should be deposited in the 
Imperial Bank. A rival claimant appealed to the High Court, 
claiming that the compensation money was payable to him alone. It 
was held (Wallace and Cornish, JJ.) that the possession and the 
control of the compensation money being in custodia legis, a mere 
declaration by the High Court with a direction that the money was 
not any longer to be in trust for the widow but was to be handed over’ 
to the appellant was sufficient and, court-fee was payable under this 
Article as for a mere declaration and not ad valorem. The case in 
Mahalinga Kudumban v. Theetharappa Mudaliar, 56 M. L. J. 387, 
was distinguished on the ground that there the successful claimant 
had not the property held in trust for him by the court, but was entitled 
to immediate payment, and so ad valorem fee was payable in the 
appeal there. Thammayya Naidu v. V enkataramanamma, 55 Mad. 
641 =62 M. L, J. 541. No doubt if in this case any interest on the 
principal had been paid out to the widow, the appellant if he sought to 
recover that also would have to pay ad valorem fee on that, but there 
was no such claim See also Girdarilal Ratanlal v. Palaniappa 
Mudcdi, 1929 Mad. 572 a^dM^. Uttam Deviv. Dina Nath, 1923 Lah. 
3’59, where the suit moneys were in a bank, which was willing to pay 
them to the rightful owner, and the defendants were not in possession 
of them. In Shidappa Venkatrao v. Rachappa Subha Rao, 36 B. 
628 (638) subsequently affirmed on appeal in 43 B, 507 (P. C.) 
where some of the suit properties were in the possession of the Collec- 
tor as agent of the Court of Wards and the plaintiff had asked for an 
Jpjunction as well as a ' declaration against the defendant, it was* 
held that the properties being in the possession of the Collector, it, 

not necessary for or allowable to the plaintiff to ask fot an 
mjunction. See also Saburi Panday v. Ram Khdavan, 1924 Pat. 
385, "where the property of a lunatic was in the custody pf the defen- 
dants as managers appointed by the court, and the heir of the lunatic 
sued for a declaration that he was entitled to the property, and it was 
held that the suit was proper, that the plaintiff need not pray for 
possession and that a court-fee of Rs. 10 was .payable under Sch. 11, 
Art. 17. , ' , 

Reversioner’s claim to have the compensation money 
deposited in court. — An award having been made in favour of an. 
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made to foreign powers or the League as to the independence 
of the Dominions in international law. Mr. Watt more un- 
kindly said that if this proposal were meant as a gesture it 
would result as a jest ; foreign States would properly persist in 
treating the Empire as a unit of international law. Mr. Hughes 
homologated this view, but was decidedly in favour of the 
acceptance of the Locarno Pact, and he demanded that all parts 
of the Empire should contribute to defence, Britain, however, 
at a higher rate ; his remarks as usual were a reproach in veiled 
form of the attitude of Canada. The Leader of the Opposition 
asserted that the Labour party wished to leave things as they 
were ; they did not favour closer connexion with Imperial 
foreign policy or concern with the affairs of Europe, an attitude 
which, it was pointed out, had support even in the Govern- 
mental press. If there arose an emergency, then Australia 
must be free to decide her action and doubtless she would be as 
ready to aid as in 1914 in a just cause. He insisted also that 
Labour was not in principle inimical to immigration, but it was 
determined that Australian standards should not be lowered, 
and it was clear that he did not beheve that this ideal was really 
compatible with any serious mcrease of the population of the 
Commonwealth. 

The discussions in the D4il of the Irish Free State on 2 and 3 
June exhibited in a clear form the aspirations of the Minister 
for External Affairs. He insisted that the Free State was an 
independent sovereign State, though he admitted that it might 
be well to induce the Imperial Government to notify this fact 
to those foreign powers which seemed unable to appreciate 
a fact so obvious in the eyes of the Minister. He instanced as 
cases of inferiority the position of the Governor-General as an 
agent of what with pardonable inaccuracy he called the Colonial 
OflSce.^ He cited also the limits on the territorial powers of the 
Free State which had proved inconvenient in the matter of 
fishery regulations. Further, he declared that it must be made 
clear that in all matters affecting the Dominion it was the 
absolute right of the Dominion to have the last word. His 
views, therefore, bore a considerable similarity to those of the 
Prime Mmister of the Union of South Africa, whose attitude was 

^ The chaimel of communication via the Governor-General was a special 
source of dissatisfaction. 
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its subject-matter related only to the costs of the suit. The decision in 
Harhhagwan v. Amar Singh, 5 Lah. 137, is to be explained on this 
principle. Neko Tewari v. Kishen Prasad, 3 Pat. 640, does not offend 
against this principle, as there the suit was parctically for declaration 
alone, the claim for temporary injunction having dropped out in the 
course of the suit and being also not legitimately a part of the plaint, 
as it has to he sought by an interlocutory petition. See observations 
in 54 All. 553 at 555. This view leads to the logical result that 
where the suit does not come within this Article, but under Sec* 7 for 
purpose of court-fees, then the memorandum of appeal in such a suit 
even though its subject matter relates only to declaration or any other 
relief mentioned in this Article, cannot be charged with the fixed court- 
fee mentioned here, but has to be charged ad valorem under Art. 1 of 
Sch. 1. See Kundan Lai v. Lhdi Chand, 54 All. 347 and John v. 
Suraj Bhan, 54 All. 553. But see contra, Girijanand v. Sailaja- 
nand, 23 Cal. 645, Rup Chand v. Fat^ Chand, 33 All. 705 and 
several other cases, where it was held that the memorandum of appeal 
was chargeable under this Article even though the suit did not come 
under it. These views appear to be irreconcilable, and the position 
seems to require legislative interference. 

Appeal in declaratory suit.— Where in a suit by a reversioner 
for declaration that a release deed executed by the 5th defendant, the 
widow in favour of defendants 1 to 4 would not be binding on the 
ultimate reversioners, the trial court passed a decree declaring that 
the ultimate reversioners would not be bound by the release deed but 
that they would be bound to pay defendants 1 to 4 a certain amount 
which had been spent to the benefit of the last male holder’s estate, 
and the defendants 1 to 4 appealed impugning the declaratory decree 
and also contending that in any event the decree should be made 
conditional on payment by the ultimate reversioners of a larger amount 
than that awarded by the Trial Court, it was held that the appellants 
were bound to pay court-fee under Art, 17-A (corresponding to Art. 17 
(iii) of the main Act] only in respect of the declaration sought to be 
avoided and not also on the amount claimed by them in the alternative, 
Palamappan iChetHar v. Settichi, 63 M. L, J. 822 “36 L. W. 828, 

Cross-objection in a declaratory suit.— The omission of 
the words “cross-objection ” from Sch II, Art, 17 (iii) is a mere clerical 
error and it is no doubt intended by a memorandum of appeal a cross 
objection should also be included. A cross objection in a declaratory 
suit where no other relief is asked for, does not require ad valorem 
court-fees. There is no essential difference from the point of view of 
court-fee between a cross-objection and an appeal and there is no 
reason why a person who files a cross-objection should have to pay 
ad valorem court-fee, whereas if he filed an appeal, instead of a cross- 
objection he will not have to pay that court-fee. Surendra Sii^h v. 
Gdihhhif Singh, 152 I, C. 196 “1934 A. L. J. 743-1934 All. 728. 
But there is a confiict of decisions on the point as to which see the 
ca^ dtM I, Aft. 1. 
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a favourable impression of his honesty of purpose on the British 
public. The Conference, of which too much had perhaps been 
expected, naturally proved unable, in the brief time at its 
disposal and with the distractions of social engagements and 
other affairs, to accomplish anything striking, its main value 
lying as usual in the exchange of views between the statesmen 
of the Empire. 

(a) Ccmstitutiondl Questions 

On this issue important results had been expected, and 
General Hertzog indicated his desires by suggesting as the 
doctrine which should guide the Conference, ‘ In principle, unre- 
strained freedom of action to each individual member of the 
Commonwealth ; in practice, consultation with a view to co- 
operative action wherever possible He insisted that South 
Africa did not possess an implicit faith in her fuU and free nation- 
hood, which he desired to see internationally recognized, and he 
urged that the issue of status should be seriously considered. 
In remarkable contrast was the attitude of Mr. Monroe for 
Newfoundland ; he insisted that Newfoundland was perfectly 
satisfied with its present status, did not even ask to be consulted 
on foreign policy, and felt assured that, if a war arose, it would 
come in convinced that it was fighting in a just cause. Mr. Cos- 
grave was guarded in expression and the representatives of the 
other Dominions did not press the question. The result accord- 
ingly was that the Conference, on the advice of the Committee 
on Inter-Imperial Relations, laid down two principles, in them- 
selves unexceptionable, but decidedly vague. The position of 
the group of self-governing communities composed of Great 
Britain ^ and the Dominions was defined as follows : ‘ They are 
autonomous communities within the British Empire, equal in 
status, in no way subordinate one to another in any aspect of 
their domestic or external affairs, though united by a common 
allegiance to the Crown, and freely associated as members of 
the British Commonwealth of Nations The definition may be 
admired for its intention rather than for its accuracy as a 
description of fact as opposed to ideal, and the Conference 
clearly recognized this fact by the important qualification that 

^ The inristence on ignoring Northern Ireland is due to desire to gratify the 
Irish Free State. It is rather stupid. See now 17 Geo. V, o. 4, s. 2. 
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In the first place all these various types of suits regarding adop- 
tion may be divided into two broad divisions viz, {a) cases where, while 
praying for a relief relating to an adoption the suit refers to a right to 
property, may be, as a consequential relief and (h) where the relief is 
as to the status of the alleged adopted person. 

The law on the question could be stated thus ; 

(t) Where the relief is not confined to the question, viz., the vali- 
dity or otherwise of the adoption and adoption alone, but relates also 
to immoveable property, then it is a suit for a declaration with con- 
sequential relief and comes under s. 7 clause (*v) (c). Ugraimhan 
V. Lachmi Prasad, 1923 Pat. 100 = 56 I. C. 422 ; GanpatRaov. 
Lakshmi Bai, 43 1. C. 64. 

(ti) A suit to set aside an adoption without any other or further 
relief falls under Article 17 clause (iy) though there is a question of 
title to property involved but no relief therefor is prayed. Ganpat 
Rao V. Lakshmi Bai, 43 I. C. 64. 

(m) But any other declaratory suit regarding an alleged adoption 
(subject to item 2 supra) ' sxid having no relation to any title to 
immoveable property or otherwise is a suit for a declaration pure 
and simple without consequential relief and the fee leviable is under 
Article 17 clause (nV). Of course this is subject to the local amend- 
ments of the Act, where in Madras for instance the suits catalogued 
under Article 17-A (m) are 

(t) to obtain a declaration that an alleged adoption is invalid 

(«*) or never in fact took place or 

{Hi) to obtain a declaration that an adoption is valid. 

All these classes of cases could not therefore in Madras' be rele- 
gated to Art. 17-A (i) regarding pure and simple declaration but there 
is no difference in court-fee payable under either of those clauses. 

Clause VI. Suits where it is not possible to estimate at a 
money value the subject-matter of the suit 

Scope of the clause. — Article 17 has been split into several 
Articles in Madras and Bombay. In Madras the uniform fixed fee of 
Rs. 10 provided in the main Act has been replaced by different fees 
depending on the forum where the suit or appeal is laid. 

This clause provides for the cases where the nature of the subject- 
matter of suit is such that the same could not possibly be estimated at a 
money value. The subject-matter must be incapable of valuation. The 
fact that it is difficult to assess the value or the estimate could only be 
approximate as in a suit for accounts could not bring the suit within' 
this Article. Banwari Lai v. Daya Shanker, 1 1. C. 670 ; Trinayani 
Dasi V. Krishna Lai, 39 C. 906 = 14 I. C. 724 ; Ramakrishna Reddi 
y. Kota Reddi, 30 M. 96 = 16 M. L. J. 458. See also Sabir Husain v. 
Farmand Hasan, 54 AIL 608 = 138 I. C. 622«» J932 All. 406 (AppeaL 
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Minister for External Affairs or Prime Minister of each Do- 
minion corresponded direct with the Secretary of State for the 
Dominions or Foreign Secretary on aU other matters, as may be 
preferred in the case of Ireland. As it is proposed that the 
Governor-General should be supplied with copies of aU docu- 
ments of importance and be kept as fully informed as to 
Cabinet decisions and public business as is the King in the 
United Kin gdom — a thing which at present is certainly not the 
case in Dominion usage — it would prima facie seem that the 
innovation of superseding the Govemor-Greneral has not much 
point or utility. What, it may be asked, is the use of having 
a Governor-General who is fidly informed of all matters and 
a British representative — ^whether styled High Commissioner or 
otherwise — ^who represents British views and reports Dominion 
views ? The answer in theory is clear enough. The two cases 
should be quite distinct. The Governor-General should be 
essentially a piece of the local machinery, who is not constitu- 
tionally in a position to report on the views of his Ministers 
to the Imperial Government, and who in consequence may 
properly be fully aware of their actions and plans. On the other 
hand, reports to the British Government should emanate from 
an officer who is not concerned with the intemal government 
of the country, but merely with its views on external matters, 
and who should serve, like an Ambassador in a foreign country, 
as a means of keeping the two countries concerned in close 
personal touch. He would thus form a coxmterpart to the 
Dominion High Commissioner in London, but his existence 
would place the Imperial and the Dominion Grovemments on 
the proper footing of equality. Clearly this is a satisfactory 
theory of the position, but clearly also with the reduction of his 
functions to those of a mere head of the local Government, 
there would be little attraction for a man of political merit or 
outstanding character in the United King dom to seek to be 
Governor-General, and the last might therefore properly be 
conferred on a local nominee such as Sir R. Borden in Canada. 
In most of the Dominions it may fairly be said that the time is 
hardly ripe for the appointment of British High Commissioners, 
and it may well be that the Governor-General may stiQ be held 
to serve as a useful channel of communication. It may be 
added that Mr. Baldwin on 25 November had to assure the 
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PiUai and Nagasatni Ayyar, 67 M. L. J. 688 = 152 I. C. 679 = 1934 
Mad. 714 cited and commented on under s. 7 cL (v). 

Temple.— It has been held that a temple can have no market- 
value and a suit for recovery of possession of same comes under this 
Article. Rajagopdla v. Rama Suhramani, 18 L. W. 326=1924 
Mad. 19. See also Parsothatnanad Gin v. Mayanand Girt, 54 AIL 
869=1932 A. L. J. 777 = 1932 All 593. 

Religious ani Charitable Trusts. —Cases under the Reli- 
gious Endowments Act have been already dealt with above. 

Suits under 92 C. P. C. 

Madras decisions. — In a scheme suit under s. 92 Civil Proce- 
dure Code, the plaintiff claimed among other reliefs that the defendants 
should be made to refund to the trust a sum of Rs. 11. 000 which was 
estimated to be the amount misappropriated by them and also that they 
should hand over certain properties in their possession to the new 
trustees to be appointed under the scheme. A court- fee of Rs. 10 was 
paid on the plaint, but the court directed the plaintiffs to pay ad valo- 
rem duty on the valuation put on the several reliefs. On appeal, it 
was held that the reliefs for refunding money misappropriated and 
for possession of properties cannot be treated as part of :he subject- 
matter in dispute between the parties but were merely ancillary reliefs 
nor did the plaintiffs claim any beneficial interest in the same. The 
suit was held to fall under Sch. 11, Art. 17 (vf) of the C urt-Fees 
Act and the court-fees paid was sufficient. Ramrup Das v. Mohunt 
Sitaram Das^ 12 C. L. J. 221 was followed ; and the observations in 
Srinivasa v« Venkata, 1 1 Mad. 148 were held to be obiter dicta. In 
the following extract from the judgment there is an elaborate review of 
the whole case law on the point, 

“ Ihe figure Rs. 11,000 (being the value put in the plaint) was 
arrived at in this manner. The plaintiff actually paid a stamp duty 
only of Rs. 10 on the plaint as for a declaration and urged that the 
other reliefs which he claimed in the plaint were not capable of valua- 
tion because he was not asking that the property should be handed 
over to himself, and because he claimed no beneficial interest 
in those reliefs. The subordinate judge has held that the plaintiff 
was bound to pay court-fees on those reliefs as they formed 
part of the subject-matter in dispute. This view is not correct 
The plaintiff does not claim any beneficial interest in these sums, 
but only says that on going through the accounts a sum which 
he estimates at Rs. 11,000 would be found due by the trustees to 
the trust and the trustees should be asked to make good to the 
trust itself that amount of money and hand over possession of the 
immoveable property. In such a case, we cannot treat those reliefs 
as being part of the subject-matter in dispute between the parties ; 
they are merely ancillary reliefs. The case is covered by the 
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ancillary, and in particular clearly legislation for British Domi- 
nion citizens in places like Persia could not be deemed to be 
ancillary to the peace, order, or good government of the 
Dominion. 

Merchant shipping as a peculiarly important case of Imperial 
control, both by reservation or the insertion of suspending 
clauses in Acts and the paramount power of Imperial legislation, 
received careful consideration. Due attention was drawn to the 
question of registration of British shipping, its relation to status 
in time of war, the work done abroad by British consular 
officers for merchant shipping imder the Imperial Act, which 
might not be possible if these Acts ceased to have general 
validity, and the control exercised by Naval Courts in foreign 
waters. Just stress was also laid on the very important question 
of uniformity. On the other hand it was admitted that the 
narrow restrictions of ss. 735 and 736 of the Merchant Shipping 
Act, 1894, pressed heavily on the Dominions and were out of 
harmony with the new status of the Dominions, and in the 
result it was decided to refer to a Sub-Conference, as on other 
occasions, the issue of the principles which should govern 
merchant shipping in the Empire, having regard to the consti- 
tutional changes which had taken place since the Merchant 
Shipping Act, 1894, and the earlier Acts on which it was based, 
became law. India was granted special representation on this 
Sub-Conference, whereas inevitably she was not to be repre- 
sented on the Expert Committee. 

In addition to referring these issues to a Committee and 
a Sub-Conference the Conference agreed to place two opinions 
on record. One of them was the commonplace that ‘ the consti- 
tutional practice is that legislation by the Parliament at West- 
minster applying to a Dominion would only be passed with the 
consent of the Dominion concerned '. The other recorded that 

apart from provisions embodied in constitutions or in specific 
statutes expressly providing for reservation, it is recognized that it is 
the right of the Government of each Dominion to advise the Crown 
in all matters relating to its own affairs. Consequently, it would not 
be 'in accordance with constitutional practice for advice to be ten- 
dered to His Majesty by His Majesty’s Government in Great Britain^ in 

^ This neologism for Imperial Government is cumbrous and need not be 
adopted outside official ciicles. See p. 1224, n. 1, and Preface. 
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In a suit for declaration that the plaintiff was the Sajjadanashin 
of two durgas and their properties, the Sub- Judge transferred some of 
the defendants as plaintiffs, made the original plaintiff a defendant, 
and passed the decree appointing the 1st and 2nd plaintiffs according 
to the revised cause- title as Muthawalis of the two durgas and direct- 
ing that they should take possession of the two durgas and their res- 
pective properties. The 6th defendant appealed against the decree 
praying that he should be appointed trustee of both the durgas in place 
of plaintiffs 1 and 2 and the question arose whether the appeal could 
be valued under Art- 17-B, Sch. II of the Court- Fee Act or whether 
it ought to be valued under s. 7, cl. (5) of that Act. It was held that 
the case fell under s. 7 cl. (5) and that Art. 17.B was inapplicable. 
Syed Mahomed Gouse and others v. Government^ 48 M. L. J. 572 * 
1925 Mad. 804*88 1. C. 209. See also the cases cited on the point 
under s. 7 cl. v, p. 168, si^pra. 

Original side of the High Court—The High Court can 
make rules for the imposition and collection of court-fees on the origi- 
nal side by virtue of the power to make regulations for its procedure 
conferred by s. 15 of the Charter Act. Md. Ishack Sahebv. Mahomed 
Moideen, 45 M. 849. And the Court- Fees Act not being applicable 
to suits filed on the original side of the High Court, and the rules 
framed in Madras not excepting suits under s. 92, C.P.C, from liability 
to pay ad valorem fee, a fixed fee is not leviable in such cases but only 
ad valorem fees, as scheduled under the rules — Vide High Court- Fees 
Rules, Madras, Swaminatha Aiyer v. Guruswamy Mudaliar^ 1927 
Mad 940*105 1. C. 119. 

Allahabad — As observed by their Lordships of the Allahabad 
High Court in Thakuri v. Bhama Narain, 19 A. 62, a suit under s. 92 
of the C.P.C. is brought for the protection and preservation of endowed 
property. And it is safeguarded by the rule which requires that it 
must be instituted by the Advocate General himself or with his sanc- 
tion. Instances may often arise in which the trust property is of con- 
siderable value. If court-fee has to be paid with reference to the full 
value whenever it was found necessary to bring a suit to remove a 
trustee who had committed a breach of trust, such court-fees might be 
prohibitive and prevent institution of the suit ♦ * * Such a suit 
is not necessarily a suit for possession. In this case the plaintiffs also 
prayed that they themselves may be appointed as Superintendents but 
their Lordships observed that it did not matter and could not convert 
the suit as one for possession for the plaintiffs may never be appointed 
as such as prayed for by them. This decision was followed in 
Gridhari Lai v. Ram Lai, 21 A. 220. 

In Ghaza^ar Hussain v. Yawar Hussain, 28 A. 112, it was 
observed that “ all that the plaintiffs can obtain in such a suit, 
is only a decree appointing a trustee declaring what properties are 
affected by the trust and directing the trustee to bring those properties 
into possession. If the trustee could not reduce the property into 
possession, then he must file a suit for possession 



1230 EVIPERIAL UNITY [paet vm 

Australia or of Malta or Southern Rhodesia. It is curious that the 
findings of the Conference appear to have raised difficulties in 
the States as to what the position of their Governors would be.^ 
If they were to be merely parts of the local machinery, the 
claim for their abolition or at least for local appointments would 
be strengthened. Or it might be arranged to induce the 
Governor-General to act as head of the States, delegating his 
functions to deputies, or the Chief Justices might act. These 
speculations were clearly wholly premature. Nothing as regards 
the States could be done unless they themselves took in agree- 
ment the initiative, and then only after full consultation with 
the Commonwealth. The position of a Dominion and of a State 
differs vitally, and it is clear from the recent declaration of the 
Government of Victoria ^ that it did not desire that the position 
of the Governor should be rendered similar to that of the Crown 
in the United Kingdom. Still less, of course, could the case of 
Southern Rhodesia be regarded as parallel. In the case of 
Northern Ireland, on the other hand, there is no reason to 
imagine that the head of the Government has ever been sup- 
posed to act in any way otherwise than the Crown in the United 
Kingdom, 

The issue of the appeal to the Privy Council was discussed,® 
but the Irish Free State received scant support in its desire to 
secure abolition. There was the usual, it must be feared 
insincere, declaration that His Majesty’s Government did not 
desire that appeals should lie save in accordance with the wishes 
of each part of the Empire, but the effect of this was at once 
nullified by the insistence that a change affecting one part should 
not take place without full consideration of the effect generally, 
or in plain words that if Canada did not desire to change — and 
in face of Quebec this must be Mr, King’s attitude — nothing 
had better be done. The Free State reserved the right to raise 
the issue again at the next Conference ; it is true that in all 
ordinary cases it can nullify the right, but in constitutional 

^ The Premier of Victoria on 24 Nov, thought it necessary to declare that 
no Conference resolution could affect the right of the States to correspond 
through their Governors, as if it were possible that such a result could be 
contemplated ; cf. Keith, Glasgow Herald, 27 Nov. 1926. 

* Pari Pap,, Cmd. 2683, pp, 17-19 (10 Nov. 1925), 

* See Part VI, chap. iii. 
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Art 1. As the plaintiff had stated distinctly that the income of the temple* 
lands was divided among the plaintiff and defendants 1 to 3 and that 
defendants 4 and 5 had according to the terms of a compromise, to pay 
the plaintiff a sum of 8 annas every day, it was considered that there 
was some basis for valuation and the plaint was directed to be returned 
to the plaintiff for submitting a proper valuation for the relief regarding 
the restoration of the office. The decision in Delrus Banco Begum 
V. Kazee Ahdur Rahiman^ 23 W. R. 453 at 455 was referred to and 
approved. The Secretary of State for India in Council v. Jagan^ 
nadhadoss Adhikari, C. R. P. No. 316 of 1932 (Mad.) decided on 
2-1-1933 (unreported). 

5. A suit by a Hfunngyi to recover possession of a Khyaung 
which cannot be alienated and hence could have no market- value is 
taxable under this Article. Konna t?. Binda^ 57 I. C. 953. 

6. Where the suit is substantially one under s. 92 Civil Proce* 
dure Code it does not become liable to pay ad valorem fees merely 
because the defendant is alleged not to have accounted for certain 
moneys and is directed to pay it into court. Ramanuja Naidu v. 
Allagappa Chettiar, 47 M. L. J. 646*1924 Mad. 882*85 I. C. 601* 
20 L. W. 716. See also 48 M. L. J. 514 cited supra. 

7. Suit for removal of Mahant and appointment of a new 
Mahant and delivery of a trust property to him from the Mahant who 
is removed from office was held to come under this Article, Gopi Das 
V. Lai Das, 47 I. C. 983. See also Beliram v, Ishar Das, 8 Lah. 
730 cited supra. 

8. Where the plaintiffs claimed exclusive rights to manage certain 
Devasthanams and its affairs and prayed for removal of Dharmakharta 
or trustees, and for recovery of trust properties from the existing 
Dharmakarthas and the moneys that may be found due from them 
on taking accounts, it was held that these ancient institutions could 
not be held to have any market-value, that ad valorem fee is not 
leviable and that this Article applied. Rajagopala Naidu v. Rama- 
subramania Ayyar, 46 M, 782 F. B. *1924 Mad. 10*74 I. C, 198. 
But when possession of property is sought from strangers to whom 
they were alienated by the trustee, the suit should be valued under 
s. 7 cl. V, since the alienees are in possession of the property adversely 
to the trust itself. Venkailal v. Kosaldasu Bavaji, 61 M, L. J. 39* 
1931 Mad. 24. In this case, the suit was brought by the beneficiary 
under the trust, which provided for some wants of Bhairagis and in 
which the plaintiff possessed a beneficiary interest in the surplus 
income but the decision was not based upon this aspect of the case. 

9. A suit for declaration that a certain wakfnama is valid as 
against a defendant who is in possession and claims the properties as 
his own private property is not maintainable without a consequential 
r^ief. by way of joint possession, injunction or the like. Such a 
paSdt cannot therefore be brought upon a fixed court-fee payable und[er 
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it would accept the jurisdiction of the Court was approved. 
But responsibility under the Locarno Pact was declined, and 
a complex system of improvements on the mode of negotiating 
treaties involved no fundamental alteration of interest save in 
so far as inferentially it negated the Irish or Union of South 
Africa claim that inter-imperial relations were truly inter- 
national or fell under the sphere of the League of Nations. 

(d) Autonomy, not Independence 

That the results of the Conference in the field of constitu- 
tional and international issues were obscure is sufiiciently 
attested by the curious divergence of foreign opinion and the 
misconceptions of the press.^ The issues were well defined by 
the utterances of General Smuts and General Hertzog. The 
former asserted that nothing in principle had been altered, the 
latter that he was fully satisfied with what he had accomplished. 
But the true conclusion was unquestionably drawn by General 
Smuts when he asked his rival point-blank whether he was 
going to adopt the logical outcome of his action in accepting the 
Conference resolutions, and to withdraw wholly the demand for 
the independence of the Union. In fact there can be no doubt 
that the truth lies more nearly with General Smuts than with 
General Hertzog. The decisions taken, though they were 
distinctly in favour of autonomy, negated independence. 

To accomplish the desires of General Hertzog it was necessary 
that the Conference should have asserted simply that in no 
respect, internal or external, was the Union subject to Imperial 
control. This should have been followed up by a formal 
declaration urhi et orbi, as is the case of the recognition of the 
independence of Egypt,® of the independence of the Dominions. 
Nothing of the kind took place. The Conference declined to 
assent to the idea that the Colonial Laws Validity Act, 1865, 
should be repealed, which would have left the way open to 
secession of the Union from the Empire, and it merely referred 
it to an expert Committee. It refused even to accord freedom 
from the shackles of the Merchant Shipping Act, 1894, which 
incidentally precludes the Union from adopting a naval flag 
without Imperial assent. It raised difficulties even as to extend- 

^ See, e. g., TAe Times, 22 Nov. 1926. 

* See Pail. Pap., Cmd. 1617 (1922). 
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Gangtdi, 20 Cal. 762; Rajani Kant v. Rajahala Dast, 52 Cal. 128=» 
1925 Cal. 320 = 85 I. C. 898; Iswari Per shad v, Rai Han, 6 Pat. 
506“ 1927 Pat. 1+5“ 106 I.C. 62-1 ; Nikha v. Fazal Dad Khan, 1930 
Lah. 839 ; ML Hajian v. Mahomad Shaft Khan, 3+ P.L.R. 772 - 144 
LC. 61 4 -1933 Lah. 780. It does not matter even if the defendants 
set up a defence that the suit property is not joint property and that 
the plaintiff has no title to it. In the matter of Hand Lai Mukerjee, 
35 C. W. N. 942. Where in a suit for partition the plaintiff has stated 
in the plaint that the property was joint among the parties a fixed 
court-fee is sufficient under this Article. ML Durga Devi v. Mt. Par* 
hati, 141 1. C, 175 “ 1933 Lah. 208. A co-sharer is entitled to main- 
tain a suit for partition without paying ad valorem court-fee, if his 
possession to some part of the joint property is admitted or established. 
But if it is established that he is not in possession of all or any portion 
of the joint property or that there had been a complete ouster he must 
sue for recovery of possession and partition and pay ad valorem court 
fees on a plaint appropriately framed for the purpose. Ttdsi Bibi v. 
Furokh Bibi, 60 C. L. J. 377“ 1935 Cal. 273. 

(6) Where there is no prayer in effect in ejectment but a mere 
prayer for the change in the mode of enjoyment is sought, the suit 
falls within this Article. Bhagawanappa Wani Shiva Warn] 1 01 
L C. 770 = 1927 Nag. 248‘ 

(c) It is the allegation in the plaint that has to be looked to. If 
the allegation is that the plaintiff is in possession, the denial of that 
averment by the defendant does not take the suit out of the scope of 
this Article. Mongammal v. Tolaram, 16 I. C. 773 (Sind). 

(d) Where the title to certain properties is in question, the plaintiff 
claiming it as joint family properties and the defendant as his property 
then ad valorem fee is leviable. Kanhaiya Lai v. Baldev Lai, 1925 
Pat. 703 “85 I. C. 538. 

(e) Suit for partition of property between co-tenants the parties 
being in joint possession thereof falls under this Article. Gill v. 
Varadaraghavayya, 43 M. 396 F. B, — 38 M. L. J, 92 “55 I.C. 517 ; 
Hassan Khan v. Ahmed Khan, 1935 Pesh. 30. Mohamedans have no 

joint family property, ” which is a peculiar concept of Hindu Law, 
and hence s. 7, cl. iv (6) does not apply in partition suits between 
Mohamedans. Mohamedan co-sharers are tenants-in-common, and a 
suit by one of them for partition and possession of his share of his 
father’s properties, alleging that he is in joint possession of the proper- 
ties with the rest falls under this Article. Kurshit Kathunby v. Hyder 
Khan, 1924 Mad. 207 “1923 M. W. N. 564, A Hindu family which 
has become divided in status is no longer a joint family and the mem- 
bers of such a family are tenants-in-common of their property. A suit 
for partition between them therefore comes within this Article. Surya- 
narayana v. Seshayya, 1926 Mad. 122 “90 I. C. 843. An allegation 
m the plaint that there has been a prior division in status and that the 
plaintiff is in possession of the properties as ^ cq-teimnt with the otheic 
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to make any treaty binding the Dominions without their assent, 
but this is given no international sanction or recognition, and 
it remains with the Imperial Government to complete a treaty 
binding a Dominion if no early protest is received from the 
Dominion, and to reply to any protest later made that the 
Dominion is itself to blame for lack of promptitude in action. 
The value of the treaty will not be impaired. That positive 
assent must be obtained if active obligations are to be imposed 
has always been recognized as regards the great Dominions, and 
if it were ever in dispute after the Anglo-French Convention of 
1919, all doubt vanished during the discussions as to the 
Lausanne Treaty. Nothing whatever was agreed to to secure 
diplomatic representation of any foreign country, save the 
United States, in the Dominions. 

The Conference, therefore, may suggest further development, 
but its achievement was m the main that of negating the claim 
of the Union and of the Irish Free State that they were or should 
be independent States of public international law. The Do- 
minions may attain independence, but that wiU not be until 
they appoint their own heads of the State, and until these heads 
can accredit and receive diplomatic agents and make treaties, 
declare war and peace, all in complete independence of the 
British Government.^ Whether or not they recognized the 
same King nominally would then be a matter of complete 
indifference, and of minimal value. But it is hardly likely that 
States which desired real independence would trouble with the 
maintenance, as an ideal fiction, of a sovereignty which had 
ceased to be, what it now is, a true symbol of a very real and 
effective unity. It is characteristic that the group of supporters 
of Canadian independence who once planned a Kingdom of 
Canada has advanced to the logical conclusion of a Canadian 
Republic, and such Australian and South African opinion as 
desires independence hplds strongly the same view. Nor, it 
need hardly be added, would the people of the Irish Free State, 

1 Cf . Bolin, Revue de Droit International, 1923, p. 226. Prof. Allin (Michigan 
Law Rev,, xxiv. 276) admits the limited international capacity of Canada, 
but uudfits that it is a preliminary inevitably leading to complete independence. 
I venture the prophecy that that eventuality will not become real in my time, 
for the rest videani alii. Contrast Mr. Iiflackenzie King, 26 Nov. 1926, who 
insists on autonomy in unity as vital. 
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subject-matter in dispute, and which is not otherwise provided for by 
the Act, and the respondent on the other hand urged that the suit is 
one for possession as provided for by s. 7 (v), it was observed that the 
question must depend upon whether the plaintiff, at the time he 
brought the suit, was in or out of possession, actual or construc- 
tive, of the suit property. It was held as follows “ If he was 
in constructive possession, the suit would resemble in nature 
one filed by a co-parcener in joint possession of the family pro- 
perty for partition, and it has been held by a Full Ben.h of 
this Court in 21 M. L. J. 21 that such a suit is governed by 
s. 7 clause (/v) (fe) of the Act, on the theory that what the plaintiff 
really asks for is the conversion of his joint possession of the whole, 
whether actual or constructive, into separate possession of his share, 
Similarly, as has been held in 43 M. 396, a suit by a co-tenant for 
partition is governed by Sch. 11, Art. 17 (vi), because it would not 
fall under s. 7 (iv) (b), the property not being joint family property. 
The appellant further relies upon 17 M, 232, which related to an in- 
valid kanom of tarwad property granted by the karnavathi to two 
junior members. It was found that although there had been 
an attornment of the tarwad tenants to the kanomdars possession 
teally remained with the karnavathi, and consequently it was enough 
for the plaintiff, who sued as a junior member of the tarwad to upset 
this arrangement, to ask for a declaration that the kanom was invalid. 
If however the kanom had been granted to a stranger who was in 
possession, the learned J udges add that the possession also must be 
sought as a relief consequent upon the declaration. This decision has 
been considered and explained in 57 M.L.J. 544, where the circumstan- 
ces were closely similar, ‘ There are no doubt observations in that 
judgment ’, the learned Judges say, ‘ about unity of possession and 
about the possession of the tenant being the possession of the tarwad, 
etc. But they must be read with the facts of the case and do not 
support the contention that under no circumstances can a junior 
member of the tarwad sue for possession if the tarwad had parted 
with possession.* They further remark, * The character in which an 
alienee anandravan holds possession will depend upon how far he 
ousts the tarwad and not upon whether he is member of it or not. If 
’the tarwad is ousted then the possession of the person who ousts 
whether he be a member of it or not, is as injurious to the tarwad as 
ouster by a stranger and the member in possession must be sued, as if 
be was a stranger The same principles have been followed by 
Wallace, J., in the case of a Hindu coparcenary in 86 I. C. 627. It 
is accordingly necessary here to decide upon the plaint, tne terms of 
which must determine the nature of the suit and the amount of court- 
fee to be paid, whether it was incumbent or not upon the plaintiff to 
sue for possession. The plaint was assessed to court- fee on the footing 
that the suit was one for possession and we consider that this is 
clearly right and that the appellant must pay a fee upon his memo- 
randum accordingly.** 



1236 IMPERIAL UNITY [pabt vni 

minions to override the declaration as to the nationality of 
married women contained in the Imperial Act of 1914. The 
Conference, therefore, refrained from deciding this point, in 
order that it might be dealt with in the light of the discussion 
of the question of the Colonial Laws Validity Act There was, 
in fact, a considerable difference of opinion whether it was wise 
to provide that a British subject on marriage should not become 
an alien, but should merely be entitled to make a declaration 
of alienage, and attention was drawn to the activities of the 
League of Nations in promoting an investigation of the issue 
of double nationality and no nationality. The matter was there- 
fore left to be disposed of after the constitutional issue had been 
removed from the way. 

Minor changes, however, were agreed to. The proposals of 
1923 were reaflSrmed,^ together with provision for facilitating 
by means of registration of birth the acquisition of British 
nationality by children of the third generation bom abroad of 
British parents between 4 August 1914 and 4 August 1922 ; for 
extending the time for the registration of births of children of 
the second generation bom abroad of British parents ; ^ for 
removing doubts as to the meaning of s. 12 (1) of the Act of 
1914 ; ® for requiring a naturalized alien resident abroad to 
register annually at a British consulate ; and for authorizing 
the revocation of certificates of naturalization granted or 
deemed to be granted in the case of the widow of a deceased 
naturalized British subject, any person becoming a British 
subject through his father’s or mother’s naturalization, and any 
naturalized person who for two years, being resident abroad, 
fails to register at a consulate. None of these changes can be 
regarded as other than innocuous. 

(/) Imperial Defence 

The subject of defence inevitably involved meetings between 
the representatives of the Dominions and the Admiralty, War 
Office, and Air Office, while a more general discussion took 

^ They iuclode Imperial effect of the naturalization of inhabitants of 
maniiated territories, e. g. South-West Africa. 

* For the clauses rendering necessary such legislation see Dicey a-nd Reith, 
Confiict of Laws (ed. 4), pp. 166 ff. 

® This deals with the loss of British nationality by minors throu^ change 
cjf a parent’s nationality (ibid., p. 193). 
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4. Interpleader sweV.— The fee leviable in such suit is under this 
Article. The delivery of the property is not a consequential relief but 
will naturally flow out of the decree declaring right to the same of one 
or the other of the defendants. The plaintiff in an interpleader 
suit simply sets the ball rolling leaving it to the several contesting 
parties to establish their title and the plaintiff takes a neutral attitude. 
Hence the fee payable is not ad valorem on the claim but only a fee 
of Us. 10. See Brijnarain v. Balmiki Prasad, 61 I. C. 810. 

5. Madras Estates Land Act.^A suit for commutation of rent 
under this Act comes within this Article. S. P. Chinna v. Veerappa 
Naidu, 46 M L. J. 450. So also a suit to contest the landlord’s right 
to sell, under s. 112 of the Act. But the plaint in such a suit being 
exempt from court-fee under the Government Notification, it is only 
the appeal or second appeal in such a suit which becomes chargeable 
to court-fee under this Article. Vaithilinga Aiyasawami Aigar v. 
The District Board of Tanj ore, 52 M. 972“ 57 M. L. J. 570*30 
L. W. 289*1930 Mad. 43. 

Appeals. 

1, Mortgage. — {a) Appeal against decree absolute for redemption 
on the ground that mortgage money was deposited in court after period 
fixed for redemption. Dadnovv. Sonienath, 10 I. C. 736. Under 
O. 34, r. 8, C. P. Code, as amended in 1929, money can be deposited, 
even after the expiry of time fixed by court. 

(6) Appeal against the order of marshalling securities in a 
mortgage decree. Ujgar v. Manatan Kuar, (1883) A. W. N. 312. 
Where in an appeal from the final decree in a mortgage suit, the 
only question is whether the property should be sold or whether the 
mortgagee should foreclose, it is difiScult to place an exact money 
value on the appeal and a fixed fee is payable on the appeal under 
this Article. Durga Prasad v, Sri Niwas Stirekha, 151 I. C. 937* 
15 Pat. L. T. 696*1934 Pat. 473. 

As to appeals in mortgage suits regarding priority and exonera- 
tion of property from liability, see pp. 572 and 573 supra. 

(2) Appeal from personal decree*— ko appeal by a defendant 
from a personal decree for money passed against him, on the ground 
that he is not personally liable but only as heir and legal representative 
of the deceased is governed by Sch. 11, Art. 17 (vii) as amended by 
Bombay Amendment Act of 1932, [corresponding to Art. 17 (vi) of the 
main Act] and requires a court-fee of Rs. 15 only and need not be 
stamped ad valorem. Jagannath v. Laxmi Bat, 59 Bom. 439«'36 
Bora. L. R. 1220*1935 Bom. 111. [In this case, the decision turned 
on the fact that the value of the property was sufficient to satisfy the 
debt and there is an observation in the judgment that where the 
value of the property is low, the value of the subject-matter 
of the appeal would be the difference between that value and 
the amount of the debt.] An appellant appealing merely against 
the portion of a decree declaring his personal liability, can do so on a 
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admirable scheme of a true Imperial General Staff. Progress in 
establishment of air forces was noted, and stress laid on the 
importance of the provision of air bases, of means of refuelling, 
and the interchange of liaison officers, and, if possible, of air 
units. The value of the Imperial Defence College recently 
established at London as a means of training officers in the 
problems of Empire defence was impressed on the Dominion 
Governments, it may be hoped, not without some result. The 
burden borne in defence matters by India and the valuable 
decision to constitute a Royal Indian Navy were noted. 

Nothing, however, proves more signally the unwillingness of 
the Dominions to commit themselves in defence matters than 
the necessity which the Conference felt of recalling the resolu- 
tions of a meeting of the Committee of Imperial Defence, which 
formed part of the proceedings of the Imperial Conference of 
1911, in favour of the invitation of representatives of the 
Dominions to take part in meetings of that Committee when 
matters affecting the oversea Dominions were under considera- 
tion, and of the establishment of Defence Committees in each 
Dominion. It was agreed that the resolution should be under- 
stood as including matters of air defence as well as military and 
naval matters, to which naturally in 1911 it was confined. But 
it may be noted that no assent to the resolutions was given by 
the Dominions, which reserved consideration of the issues. The 
net progress at the Conference may, therefore, in regard to 
defence matters be treated as nil. 

§ 9. Economic Questions at the Imperial Conference of 1926 

The most important result perhaps of the economic discus- 
sions was a negative one. Mr. Bruce, who had been assailed 
with some vehemence as endeavouring to intervene in British 
politics and to force preference on the electorate in 1923, took, 
very wisely, the opportunity both at the Conference and outside 
to place himself in the right by insisting that he merely urged 
the case of a preference from the point of view of the Dominions, 
and had no desire to appear as a partisan in English politics. 
The question of preference naturally was left much as in 1923, 
with the important exception that it was frankly recognized 
that the Imperial Government was under pledges to the elec- 
torate which precluded the possibility of any imposition of food 
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Appeal from an order under O. 21, r. 50 (2) Civil 
Procedure Code. — Sub-rules (2) and (3) of r, 50 of O. 21, show 
that the subject matter in dispute in proceedings under them is 
the liability of the person against whom execution is sought for 
payment of the decretal amount on the ground that he was a partner 
in the judgment-debtor firm. The subject-matter in appeal against 
an order passed under sub-rule (2), therefore, is the liability of the 
judgment-debtor for the same amount. This amount is clearly 
ascertainable and it cannot be said that the subject-matter of the 
appeal is incapable of valuation coming under this clause. Ju^al 
Kishore Gulab Singh y. Dina Nath Siri Ram, 35 P. L. R. 565 = 1934 
Lah. 958 See also under Sch. I, Art. 1. 

Appeal from order rejecting plaint or memorandum of 
appeal for non payment of additional court-fee demanded.— 

See under Sch. I, Art. 1. 

Appeal claiming future interest disallowed by lower 
court. — See under Sch. I, Art. 1. 

Articles 17-B and 17-B (Madras).— Art. 17-A and 17-B set 
out the fees payable where the subject-matter is such as are set out in 
those Articles when the plaint or memorandum of appeal is presented 
to, or against a decree of a District MunsifF’s Court, the City Civil 
Court, a Sub-Court or District Court, in the case of Art. 17 A and of 
a Revenue Court in addition in the case of Art. 17-B. Under both 
Art 17-A and 17-B where the provision is that the specified fee 
is leviable on a memorandum of appeal against a decree of a 
sub-court or of a district court it might happen to be a second 
appeal to the High Court, for it may be against such decrees passed in 
first appeal. As in such cases of second appeals the fee leviable 
under Art. 17-A and 17-B is Rs. 100, the following notification was 
issued by the Madras Government and a clause (c) was added to 
item 23 of the Notification No. 358 dated 10th Sep. 1921 “reducing 
to Rs. 15 the fees chargeable under Sch. H on a memorandum of a 
second appeal in a suit of the class mentioned in the Arts. 17-A and 
17-B and instituted in the Court of a District MunsifF” (Boards’ Pro- 
ceedings No. 472 R. dated the 23rd December 1922) and later on 
Boards’ Proceedings No. 141, Mis., dated 26th April 1926, a 
clause (e) was added to the item 23 mentioned above which purported 
to reduce to Rs. 15 the fees chargeable under Sch. II on a memo- 
randum of second appeal in a suit of the class mentioned in Art 
17-B and instituted in a Revenue Court ”, But it may be noted that 
Art. 17-B itself provides for a fee of Rs. 10 and the levy of Rs. IS 
is an enhancement and no reduction. 

Jurisdiction. 

1. Suit to set aside summary orders.-— In suits where a 
fixed court-fee is leviable, the question arises as to how the suit should 
be valued for purposes of jurisdiction. In the first place from the 
pature of the relief sought such a suit could not corpe within ths 
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not of an important type. The Imperial Shipping Committee 
fonnd its work commended and agreement reached that it was 
desirable to oontimie its existence on the status quo, under 
which it owes its authority and its responsibility to the Govern- 
ments which take part in the Imperial Conference. The firm.! 
act of the Washington Conference of 1926 on the subject of the 
pollution of waters by oil was considered, and it was agreed to 
recommend the draft convention then arrived at for the con- 
sideration of the Governments of the Empire.^ The issue of 
biUs of lading was also dealt with. Stress was laid on the wide 
acceptance, outside Scandinavia, of the Bills of Lading Conven- 
tion of October 1923, to which effect was given in the United 
Kingdom and Northern Ireland by the Carriage of Goods by Sea 
Act, 1924, and also adopted by the Commonwealth of Australia, 
India, and a number of colonies and protectorates, and the 
Conference noted with satisfaction the fact that adoption of 
giTwi1fl.r legislation was under consideration in the other Do- 
minions, and was likely to be passed in those foreign countries 
which had accepted the Convention.® More complex was the 
question of the draft conventions on limitation of shipowners’ 
liability and on maritime liens and mortgages, which had not 
been made the subject of British legislation. It was pointed out 
that the proposals as to limitation of liability were on the whole 
advantageous to claimants m respect of loss of life or injury to 
passei^ers, and would result in greater satisfaction being 
obtainable from foreign owners in certain cases of claims for 
other forms of loss. Stress was laid on the advantage of 
securing an effective international code regarding the recog- 
nition of mortgages and the extent to which maritime liens 
should be allowed precedence of mortgage claims, and a mild 
recommendation in favour of the acceptance of the Conven- 
tions ® was attained. On the much more vital point of allowance 
of drawbacks in the country of export in valuing goods for 
importation, a point of special importance in connexion with 
the operation of anti-dumping clauses in Dominion Acts, no 
result was arrived at. Nor was any more effective result 
achieved in another case of importance, the question of levying 

^ Pati. Pop., Omd. 2702. 

* AtwtraliaA8tNo.22ofl924; No. 68 of 1022 of New Zealand is not to this 

* See L.Q. JS. xlii. 312-16. 
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(3) A judgment-debtor who is not in fact a party to the claim 
proceedings does not in the eye of the law become such by reason 
solely of his being the judgment-debtor. Unless therefore he is in 
fact, a parly the order is not binding on him necessitating any suit to 
set it aside. Krishnaswami v. Somasundaram, 30 M. 355 ; Vada- 
palU V. Dronaraju, 31 M. 163. 

Consequently (l) in a suit for declaration that property is not 
liable for attachment and sale in execution of a decree where the 
“value of the property is in excess of the amount claimed in execution 
of the decree, the value of the suit for the purposes of jurisdiction is 
not the value of the property but the decretal amount whichever is 
the lessor of the two. Khetra v. Mutaz Begum, 38 All. 72 = 31 I. C. 
879 ; Anandi Kunwar v. Ram Niranjana Das, 40 A. 505 = 45 I. C. 
494 ; phul Kumari v. Ghanshyam Misra, 32 C. 202 ; Moolchand 
MoHlal v\ Ram Kishen, '55 All. 315 = 1933 A. L. J. 222 = 1933 All. 
2^9 {F. B.); Narain Das y^Thakur Prasad, 1935 Oudh 271. (No 
previous objection filed and hence the suit not one under 0. 21, r..63, 
.but that mahes ho difierence. 

But. (2) where the plaintiff seeks not only for a declaration that 
.the property is not attachable but for a declaration of title to the 
property against the decree-holder and the judgment-debtor the value 
of the suit for purposes of jurisdiction is the value of the property. 
.Saidar, Begum, v. Mehar Chand, .18 I. C, 820 ; Narayan Singh v. 
Aiyasami Reddi, 39 M. 602 ; Daw Duf v. Daw Kwi, 1932 Rang. 20. 
According to a recent decision of the Madras High Court, such value 
has to be calculated under clause v of s. 7 of the Court-Fees Act, the 
suit being one concerning land within the meaning of s. 14 of the 
Madras Civil Courts Act Arumuga Mudaliar v. Venkafachala 
Pillai, 56 Mad. 716 = 64 M. L. J. 568*1933 Mad* 439 (case-law on 
the point as to whether the value is the value of the property or the 
amount of the decree for which it was attached discussed.) See also 
Maung Tun Thein v. Maung Sui, 12 Rang. 670 = 1934 Rang. 372, 
where it was held that the valuation of a suit under 0» ’21, r. 63 
C. P. C, is the value of the attached properties. In one case it was 
argued that the value of the relief should be arrived at by looking 
at Sch. II, Art. 17 (1), observing that a fee of Rs. 15 was payable, 
then looking at the table of ad valorem fees observing that that 
is the appropriate ad valorem fee for a claim of Rs. 190-200 and 
thus valuing that relief for the Court-Fees Act, the same value should 
be held to be the value for jurisdiction. This curious argument was 
not accepted by the -court and the value of the relief was held to be the 
^alue of the subject-matter of the claim petition-, Janakt Amtna v. 
Kuheema Umma, 68 M. L. J. 231=41 L. W. 626 1935 Mad. 219. 

Declaratory Suit. — The valuation cannot exceed the value of 
the subjcct-naatter in dispute. Where a declaration is sought that a 
roy^ty could not be claimed at a higher rate, the value for the juris- 
diction is the difiierence between, the capitalized value of the two rates. 
Karak v. KalUyat, 70 I- C* 343. V7here tb^ r^te pf maintenance 
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woods, which, represent 80 per cent, of the wood consumption 
of the world, and in the supply of the hardwoods of temperate 
countries, though it was recognized that this defect could be 
mnAft good by an extended use of tropical hardwoods. It was 
agreed that it was a matter of pressing necessity that forestry 
operations should be carried on with a definite aim of securing 
the sustained production of timber. Note was taken of the good 
work accomplished by the Standing Committee on Empire 
Forestry, of the performance of the Imperial Forestry Institute 
at Oxford, and of the Empire Forestry Association, whose 
Journal affords an effective means of dissemination of informa- 
tion regarding technical matters. The invitation of Australia 
and New Zealand to a Forestry Conference there in 1928 was 
welcomed, as was an intimation by the Union of its desire for 
such a Conference, in 1933, and to the Conference of 1928 was 
referred the question of creating an Empire Forestry Bureau. 

A question of no small importance, and a novel issue at an 
Imperial Conference, arose in the effort to secure the wider use of 
British films in supersession in some degree of the domination of 
American films. There was no disagreement as to the objections 
to the prevalence of the use of American films, but the results of 
investigations as to modes of combating the difficulty were not 
remarlmble. The proposals submitted to the Sub-Committee were 
varied ; heavy customs duties on foreign films ; the free entry of 
or ample preference for British films ; legislation for the preven- 
tion of ‘ blind ’ or ‘ block ’ booking of films ; and the imposition of 
requirements as to the renting or exhibition of a TninimuTin quota 
of Empire,^ that is virtually British, films. It was admitted, as ob- 
viou8,thattheproducersofBritishfilmsmustshowresource, enter- 
prise and adaptability if they were to profit by any aid accorded, 
but it was also agreed that there might be a very real possibility 
of affording a real impetus to the industry by timely legislative 
help, and above all by the creation of effective arrangements 
for the distribution of films throu^out the Empire. The 
importance of extending the use and production of educational 
films such as those of the resources of the Empire shown at 
Wembley in 1924r-5 was emphasized, and the question of the 
employment of such films in education was commended for 
consideration by the Imperial Education Conference of 1927. 

* 'VlehKia passed legislation for a qnota in 1926. 
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not* less than Rs. 10,000. The contention of the appellant, was that in 
a case falling under Art. 17-A (m)» the piaintiflF is entitled to put his 
own- valuation upon the relief claimed by him as it is not capable of 
valuation; and even if it be held that the relief is capable of valuation, 
the relief should be valued not at the market value but upon 
the .value of the relief which would accrue to the plaintiff, 
Xheir Lordships observed thus:— “The question whether a relief 
with regard to an adoption is capable of valuation or not need net be 
gone into at length. Whatever may be the view of the other High 
Courts, the Madras High Court has taken the view that a relief with 
regard to the validity or otherwise of an adoption is capable of 
valuation. In Kesava v. Lakshminarayana, 6 Mad. 192, it was 
observed ‘that the plaintiff has asked for a declaration that 
the adoption was not made and that if it was made it was invalid. 
The fact and validity of the adoption is then the subject of 
the suit' and in valuing it for purposes of jurisdiction, a computation 
must be made of the va^ue of the interest that would be lost to the 
alleged adopted minor, if the adoption be declared invalid.’ It 
stands to reason that, when the plaintiff comes into court urging 
that an alleged adoption did not take place and even if it did take 
place is not valid, he asks for a relief not merely with regard to 
the adoption but to the property which the adopted boy would 
acquire by means of the adoption. 

The Allahabad High Court in Shea Dent Ram v. Tulshi Ram^ 15 
All. 378, departed from the view of this Court in Keshava v. Lakhmu 
narayana^ 6 M. 192, and mBai Machbai v. Bat Hirbaif 35 Bom. 264, 
this question does not arise. That was a case between Muhaiu- 
nmdans. In Prahlad Chandra Das v. Dwaraka Nath Ghose^ 37 C. 
860, the learned judge followed the practice which they had been 
t61iowing for a number of years. I do not think that on the 
strength of these cases the correctness of the decision in Keshava v. 
Lakshwinarayana, can in any way be questioned. It is also urged 
that in the case of a karnavan of a Malabar Tarwad and in the case 
of a trustee, the relief cannot be valued and that principle should be 
applied to this case. In the case of karnavan, he does not own any 
property in his own individual right; he is only a manager of the 
Tarwad for the time being : and in the case of a trustee, it is well 
known that he has no personal interest in the matter though he may 
think much of his office as a trustee. Those cases cannot apply to a 
case like the present. The legislature in amending the Court-Fees 
Act by inserting in column 3 the following, namely, “ Hundred 
rupees, if the value for purposes of jurisdiction is less than ten thousand 
rupees, and five hundred rupees if such value is ten thousand 
rupees, and upwards.” has expressed its view that a relief with 
regard to an alleged adoption is capable of valuation. Under the old 
Act, the declaration was sought on a ten rupee stamp. When the 
l^slature advisedly enacted the clause with regard to the proper 
feie, it assume that a relief in regard to an adoption was capable of* 
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the prospect of a short journey of two and a half days by airship 
to Canada. To aid the latter project Canada readily promised 
mooring masts and meteorological observation. Mr, King 
stressed the great work of aerial survey and forest protection 
carried out in Canada, reminding the Conference of the remark- 
able aptitude for air work shown by Canadians in the Great 
War. Mr. Bruce cited the large amount of use of aeroplane 
services made in Australia, hinted at the use of aeroplanes to 
shorten the mail service between Perth and Adelaide, admitted 
that the airship was still experimental, but would consider 
providing a mooring mast. Mr. Coates did not commit his 
Government even so far, and admitted that for lack of oppor- 
tunity the air sense was little developed in New Zealand. 
The Union use of aeroplanes for defence was stressed, but civil 
aviation, it was explained, was left to outside enterprise ; land- 
ing grounds were available, and a mast would be considered. 
The Irish Free State expressed interest in a project of a service 
to Canada, while Newfoundland recognized that in such a service 
she could hardly play any part. India justly claimed that her 
constitutional position should be recognized as regards any 
proposed air service, and that she should be a principal in any 
contract for a service to India, aU hangars, aerodromes, and 
apparatus being paid for and becoming the property of the 
Indian Government. Mr. King finally urged the desire of 
Canada that the next Imperial Air Conference might be held in 
that Dominion. It was agreed also by Australia to co-operate 
in trial flights by the local air force to Singapore, with Imperial 
experiments from Singapore, and a similar understanding was 
reached as to flights from the Union to Kisumu. Exchange of 
information on civil aviation and of persoimel was recom- 
mended. No progress whatever was made as to improved 
steamship communications between Great Britain, Austraha, 
and India, and Great Britain and New Zealand. 

Research was investigated by a Sub-Committee, whose report 
was enlivened by a note of Lord Balfour’s composition. Stress 
was laid on the advantage of work in co-operation and exchange 
of information as to fisheries, agriculture, forestry, minerals, and 
industrial questions, on the importance of encouraging men of 
ability to take up such work, and on the excellent results 
already achieved as regards cotton growing. Note was taken 
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valued as if it were a suit for possession of the above twelve items, 
in which case the valuation for jurisdiction would be the same as 
for court-fee purposes. For example, in the case of land he has 
taken not the market-value but 5 times the assessment and on that 
footing the valuation comes below Rs. 3,000. The appellant contends 
first, that in such a case the court is bound to accept the plaintifTs 
valuation for the purposes of jurisdiction and secondly, that if this 
view is wrong the proper valuation is the market-value of the 12 
items. * * * 

The Suits Valuation Act VII of 1887 is naturally the statute to 
be followed if there is any section directly ad hoc, but there is not. 
No rules have been framed by the local Government under s. 3 of 
the Act, nor does the present suit come under the categories men- 
tioned in sub-rule (l) ; it comes under Sch. II, Art. 17 of the Court- 
Fees Act. Section 8 of the Suits Valuation Act does not apply, 
because this is not a case in which the court- fee is payable ad valorem, 
and s. 9 does not apply. One is driven back to ss. 12 and 14 of 
the Madras Civil Courts Act III of 1872, I think it is clear that 
s- 14 does not apyly. The scope of that section may be gauged by a 
reference to s. 6 of the Suits Valuation Act. This section is to be 
wholly repealed if and when rules under s. 3 are promulgated. 
Section 3 relates only to particular categories of suits of which the 
present suit is not one. Obviously therefore the framing of rules 
under s. 3 and therefore the repeal of s. 14 of the Civil Courts Act 
will not affect a suit like the present, and it follows that s. 14 is not 
intended to apply and does not apply to such a suit. Reference may 
be made to Chalaswami Ramiah v. Chalaswami Ramaswanii, 13 
1. C. 203. Hence the lower court is wrong in holding that s. 14 
has any application. This is important as will appear later on, since 
it implies that the subject-matter of the present suit is not land, 
house or garden. Section 12 the general section, as amended by 
Act III of 1916, remains, whereby it is declared that the jurisdiction 
of a Subordinate Judge extends to all Civil suits and the jurisdiction 
of a District Munsif to such suits of which the amount or value of 
the subject-matter does not exceed Rs. 3,000. Two points then arise 
for decision— (l) What is the subject-matter of the present suit, and 
(2) What is the value of that subject-matter ? As to (l) it has been 
noted above that the subject-matter of the suit is not the land or 
other properties which may be affected directly by the declaration. 
The subject matter is clearly the fact and validity of the adop- 
tion. The plaintiff is not in any sense suing for possession of the 
property. She is in possession of some and need not sue for that and 
she does not want possession of the remainder. The term “ subject 
matter ” is obviously not to be confined and applied only to what is 
capable of valuation in money. There are many suits which are 
incapable of such valuation, for example, suits for restitution of 
conjugal rights, suits for precedence in ceremonial worship 
f^nd so on. The test simply is, what is the nature of the relief 



APPENDIX 
A. Tammian Money Bills 

The remarkable view of the fundamental principles of the law of 
the Tasmanian constitution taken by Mr. A. G. Ogilvie, the Attorney 
General, and Sir H. NichoUs, C. J., ^ was naturally not shared by the 
leading Australian counsel to whom the issue was submitted on behalf 
of the Farmers’, Stockowners’, and Orchardists’ Association, but 
their views, unhappily, were not published until May 1926.® Sir 
Edward Mitchell, Mr. David Maughan, and Mr. J. H. Keating were 
agreed that the Bills had not been duly passed, and that the presen- 
tation by the Attorney General for the assent of the Administrator 
was not justified. They recognized, inevitably, the impossibility of 
any injunction being obtained by a taxpayer forbidding the Treasurer 
to make payment under the Approjiriaiion Act thus wrongfully assen- 
ted to, a view for which, it may be noted, there is judicial authority 
in the Transvaal,® but they held that it would be perfectly open to 
any taxpayer to obtain a judicial decision on the validity of the 
second of the Acts improperly assented to, the Land and Income Tax 
Act {No. 2), 1924 (15 Geo. V, No. 70). S. 6 of that Act forbade the 
deduction of Federal income tax from income for assessment to 
State income tax for the year ended 30 June 1923, and by insisting 
on the right to deduct, which was to be continued by the amendment 
made by the Council, but rejected by the Assembly, the question 
could have been definitely disposed of by the Court. It was agreed 
by these high authorities that the Court would not refuse, on suitable 
evidence being tendered, to go behind the apparent enactment in due 
course of the measure. Sir E. Mitchell also pointed out that, as the 
Appropriation Act was invalid, it would later be possible to obtain 
repayment of any sums paid under it in accordance with the decision 
in the AvcMmd Harbowr Trust case.* 

The matter, however, was settled by agreement. On 3 March 1926 
the Council passed a Bill repealing s. 33 of the Constitution Act and 
defining the relative powers of the two houses, and after reservation ’ 
the measure became law as 16 Geo. V, c. 90. All appropriation or 
taxation measures must begin in the Assembly, with the usual excep- 
tion for imposition or appropriation of fines, pecuniary penalties, and 
fees for licences or services, and the usual :^e for ^e nec^ty of 

> Tasmania Pari, Pa^,, 1924, No. 41. 

* Tas m ani a Daily PeHegraph, 29 May 1926. I owe copies of these opinions to the 
Itj nrt n e sB of Mr, Keating. 

‘ DabfmBk v. Cokmid Treamtr, [1910] T.P. 372. « [1924] A.0. 318. 
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laid down generally that the valuation in a suit for a declaration of 
title by the party in possession shall be as if it was a suit 
for possession. But that can be interpreted in two ways, either as 
laying down that the value of the subject-matter is to be the value of 
the property or as laying down that the method of calculating the valua- 
tion of the subject-matter is to be the method of calculating that 
value in a suit for possession. The decision is not clear that the 
latter interpretation is meant. Section 4 of the Suits Valuation Act 
is also relied upon. No doubt if rules had been framed under s. 3 
the method of calculation argued for by the respondent would come 
into force but tliat section seems to imply rather that if this method is 
to be employed it is necessary that the rule should have been framed 
under s. 3. The principle would be a good principle but, so far, it has 
not been embodied in any rule or statute. 

“ The general principles deducible for valuation for purposes of 
jurisdiction where no special method of valuation has been provided 
by statute, then, would seem to be, (l) that where the subject-matter 
of a suit is wholly unrelated- to anything which can be readily stated 
in definite money terms, then the plaintiff, having to put some money 
value for the purposes of jurisdiction, must put a more or less 
arbitrary value, and, there being no factors in the case from which 
the court can say his valuation, is wrong, or dishonest, the court 
will accept that - valuation ; such is the case of a suit for restitution 
of conjugal rights— see Aklemannessa Bibi v. Mahomed HaUm, 31 
Cal. 849, and Zair Husain Khan v. Khurshet Jan^ 28 All. 545, or a 
suit for a declaration that the plaintiff is a member of a charity commit- 
tee— see Murza v. Hyder AH Sahib, 24 I.C. 310 and (2) that where the 
subject-matter is so related to things which have a real money value 
that the relief asked for will affect these, then the value of the suit for 
the purposes of jurisdiction is to be taken as the market-value of the 
property affected, such for example, as a suit for a declaration of 
fishery rights— see Mohini Mohan Misser v. Gour Chandra Rat, 
56 1. C. 762 or a suit to set aside an award, V enkatachalam Pillui v. 
Srinivasa Ayyar, 18 L. W. 309 or a suit regarding liability to pay 
royalty — see Royrappan Nambiar v. Kalliyatt, 1924 Mad. 621. 

But the market-value must be the market- value of the whole 
property affected and not merely the plaintiffs share. This has been 
clearly laid down in Keshava v. Lakshmitiarayana, 6 Mad. 192 and 
Ibrayan Kunhi v, Komamutti Koya, 15 Mad. 501. 

In applying these, principles to the present suit which is a suit 
for a declaration without consequential relief, the appellant contends 
that the first principle applies, that is, that the court < annot refuse 
to accept the plaintiff’s valuation unless it holds that that valuation 
is dishonest. There is a good deal to be said logically for .this 
position, but clearly it has not been adopted in this Presidency as 
the law. The argument would involve the application of this 
to all suits under Scji. II clause 17 of the Court-Fees Act, 



1248 APPENDIX 

domiciled in the Union will be entitled to the right to have their 
wives (monogamous) and children, if minors, admitted to the Union 
in accordance with the terms of Resolution 2 of the Imperial War 
Ctonference of 1918. The Indian Government was invited to appoint 
an officer in the Union (the Rt. Hon. Srinivasa Sastri has accepted 
the post) to secure effective co-operation between the two Govern- 
ments, and, as a concession, the Areas Reservation and Immigration 
and Registration (Further Provision) Bill was not proceeded with. 
Stress was laid on the fact that neither party to the agreement was 
bound for any definite time; the Union retained its right to legislate 
as it thought best, and the Indian Government was not pledged to 
continue to co-operate indefinitely. 

The solution, accordingly, amounts to an attempt to assimilate a 
certain number of the Indian population to the Cape coloured popula- 
tion, and to remove the remainder; its success must essentially depend 
on the success of the emigration scheme, the difficulties of which are 
considerable, and on the genuineness of the efforts to open up possi- 
bilities of Western civilization to those Indians who desire to make 
South Africa their permanent home. Itis clear that the Indian Govern- 
ment has spared no effort to be conciliatory, while the Nationalist 
Government had unquestionably grave difficulties to contend with 
from its followers. It is inevitable that the solution arrived at in 
South Africa should have an effect on the position of the Indians in 
the territories under Imperial control in East Africa where, it appears 
from the House of Commons discussion of 19 July 1927, the policy is 
to be inaugurated of subordinating the interests of the native popula- 
tionandthelndianimmigrants alike to the welfareof European settlers, 
regardless of the obligations of trusteeship affirmed so recently as 1923. 
The decision marks a distinct deterioration of British conceptions of 
fair play to native populations, and is an interesting illustration of 
the operation of Dominion modes of thought on Imperial statesmen. 

0. TJie Defence of Rhodesia 

In December 1926 the Legislature passed a Bill which assimilates 
the position of Southern Rhodesia in matters of defence to that of 
the Union. Defence includes only the defence of the colony whether 
from attackfrom without or internal insurrection, and no power is given 
to use the forces provided for Empire defence, though for local defence 
service within or without the Colony is authorized. In war time all 
citizens between 18 and 60, both inclusive, are liable to render per- 
sonal service, while those between 19 and 23 are required to undergo 
peace training, and may begin at age 18; due allowance is made for 
those who have become efficient as cadets. Those not being trained 
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the Suits Valuation Act, viz.j suits governed by s. 7, paragraphs 5, 
6 and 10 of the Court- Fees Act, that is, possession of land, pre-emption 
and specific performance of an award, 'i'his method of interpreting 
this section is adopted by inference from the effect of s. 6 of that 
Act. It s'lys that when rules are made for the territories under the 
administration of the Madras Government, s. 1 4 shall stand repealed 
as regards this presidency. A fallacy lurks in this inference because 
the effect of s. 4 of the Suits Valuation Act which is material in this 
connection is left out. That section says that when rules for valuing land 
have been made under s. 3 the same value shall be applicable as a 
maximum in suits relating to land or an interest in land falling within 
s. 7 cl. 4 or Schedule II, Art. 17. Now the suits relating to land in 
s- 7 cl. 4 are in sub-clause (6), (c), {d) or (e.) Clause {b) deals with suits 
for partition, (c) with declaratory suits where consequential relief is 
prayed, {d) for injunction and (e) for a right to some benefit not otherwise 
provided for to arise out of land. In these suits and suits falling like 
the present one under Sch. II, Art. 17 relating to land, the valuation 
according to the rules made under s. 3 are to be adopted but as a 
maximum. This is to prevent over-valuation of suits. In suits for 
partition, declaration or injunction, in respect of land or for some 
benefit to arise out of land not otherwise provided for it would be 
necessary to value the land and it would be also necessary to value 
the interest involved and in such cases the section provides that the 
valuation of land under rules made under s. 3 shall be adopted as a 
maximum. The effect of this section on s. 6 is that if rules are made 
under section 3 the valuation thereby prescribed will be applicable also 
to the suits mentioned in s. 4 and then the need for s. 14 of the 
Civil Courts Act ceasing to exist that section shall stand repealed, 
Therefore it seems to me incorrect to say that s. 14 of the Civil Courts 
Act refers only to suits mentioned in s. 3 of the Suits Valuation Act.” 

Cases where it is not possible to estimate the value-— 

Where on account of the fact that the subject-matter of the suit could 
not be valued, a fixed court-fee is levied, then the notional value 
could not replace the real value for the purpose of jurisdiction, 
Rachappa v, Siddappa, 24 C. W. N. 33 P, C, See also the several 
local amendments to this Article and the Rules framed by several 
Provinces. Vide Appendix. 

A suit where the relief comes within Art. 17 (vi) for purpose of 
court fees may not necessarily be incapable of valuation for purpose 
of jurisdiction and cannot always be valued arbitrarily. In Ramu 
Aiyer v, Sankara Aiyer^ 31 Mad. 89, where the suit was to enforce 
registration of document and therefore came within Art. 17 (vj) for 
purpose of court-fees, it was held that the jurisdiction value of the suit 
was the value of the properties to which the document related. 
Similarly in a partition suit where the relief comes within Art 17 (v») 
for purpose of court-fees, the jurisdiction value is the value of the 
property to be partitioned. See Kirty Chum Miiter Vt Annath Nath 
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Commonwealth will undertake aU future loan transactions. The Coun- 
cil will determine from time to time what sums can be borrowed at 
reasonable rates and will allocate the funds to the Commonwealth 
and the States by unanimous vote, or in default in accordance with 
an agreed formula; other questions will be decided by a majority vote, 
the Commonwealth having three votes, each State one, but defence 
borrowings are not included in the scheme. The Commonwealth 
further takes over liability for the principal, and interest at 5 per cent, 
of State debts amounting to £11,036,000, the agreed value of State 
properties taken over by the Commonwealth. The necessary con- 
stitutional change to effect the purpose of the scheme would provide 
that Parliament may, for carrying out or giving effect to any agree- 
ment made or to be made between the Commonwealth and the States, 
make laws with respect to the public debts of the States, including 
the taking over of such debts, management, payment of interest, and 
provision and management of sinking funds, consolidation, renewal, 
conversion, and redemption, the indemnification of the Common- 
wealth by the States, and the borrowing of money by the States or 
by the Commonwealth for the States. Temporary proposals cover the 
period pending the passing of the necessary legislation by the six State 
Parliaments to approve the scheme and the enactment by referen- 
dum of the necessary alteration in the Commonwealth Constitution. 

It should be added that the High Court has made it clear that it is 
not possible for the States to levy a petrol tax, such as that of 3d. 
a gallon imposed by Act No. 1681 of South Australia in 1925 ^ on 
vendors of motor spirit, on the score that such a duty is one of 
excise, and similarly on 3 March 1927 it was ruled that a tax on 
newspapers in New South Wales of Ji. a copy was also invalid as an 
excise duty. On the other hand the Court has ruled that it is per- 
fectly legal for the Commonwealth to pass the Federal Aid Roads Act, 
1926, which provides an elaborate scheme for aiding the States in the 
construction of main roads; the legality of the measure was strongly 
contested in the Senate by Sir H. Harwell,^ who cited the opposition 
of Mr. Latham, when a private member in 1925, to a similar measure. 
ButtheBill was justified by Mr. Latham himself, as Attorney-General, 
in the Lower House ® on the score that it was definitely framed as 
action under s. 96 of the Constitution, which permits the grant of 
assistance by the Commonwealth to the States on such conditions 
as it thinks fit. In August 1927 a Eoyal Commission was set up to 
report on constitutional changes. 

»SeeJ.<7.Ii.Vin. ii. 100. 

* See JParL JDeb., 1926, pp. 6111, Contrast Senator McLaohlan, pp. 6123 ff. 

• Pori. Xkbn, 1926, pp. 4682 ff. 
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feca. It 


(d) for probate or ) ] ' When the amount or value Two rupees, 
letters of administration of the estate does not exceed 
or for revocnMon thereof two thonrand rupees. 

under the Indian Succes- When it exceeds two thou- Five rupees, 
sion Act, 1925. sand rupees but does not ex- 

^ ceed five thousand rupees. 

(o) for a certificate When it exceeds five thou- Ten rupees, 
under the Indian Succes- sand r u pees, 

sion Act, 1925, or Bom- 
bay Regulation VIII of 
1827. J 

id) for opinion or ad- Ten rupees. 

vice or for discharge from 
a Trust, or for appoint- 
ment of new Trustees, 
under ss. 34, 72. 73 or 74 
of the Indian Trusts Act. 

1883, 

(a) for the windnig up Ten rupees. 

of a company, under s. 166 
of the Indian Companies 
Act, 1913. 

(/) under r, 58 of 0. 21 When the amount or value Ten rupees, 
of the Code of Civil Pro- of the propeity exceeds five 
cedure 1908, regarding a thousand rupees, 
claim to attached pro- 
perty. 

Central Provinces. — By Act XVI of 1935, the following Article 
has been substituted, namely 

18. Application— 

(а) under para. 17 or 20 One rupee, 

of the Second Schedule to 

the Code of Civil Proce- 
dure, 1908 (V of 1908) ; 

(б) for opinion or advice Ten rupees, 

or for discharge from a 

trust, or for appointment oi 
new trustees under section 
34,72, 73 or 74 of the Indian 
Trusts Act, 1882 (II of 
1882} ; 

(o) for winding up of a Ten rupees, 

company, under section 166 
of the Indian Companies 
Act, 1913 (VII of 1913). 

(d) for the appointment Two rupees, 

or declaration of a person 
as guardian of the person 
or property or both, of 
minors under the Guardi- 
ans and Wards Act, 1890 

(Vra of 1890), 
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merits of diplomatic representatives of Canada and the Irish Pree 
State already made to Washington, which, however, had up to then 
preferred not to reciprocate. The appointments appear clearly to 
have been made after consultation with, and with the full approval 
of, the Imperial as well as of the Canadian and the Free State Govern- 
ments respectively, and the Ministers were necessarily accredited to 
the heads of the Canadian and the Irish Free State Governments as 
representatives of the King.^ 

It had been generally anticipated that no further steps to increase 
diplomatic representation would be taken by any Dominion at an 
early date, there being special reasons for such representation in the 
case of the United States, but Mi*. Mackenzie King, speaking at 
Ottawa on 2 July 1927 in honour of the United States Minister to 
Canada, expressly intimated that it was anticipated that he would be 
the precursor of a number of other diplomats at the Canadian capital, 
and that additions would be made to the diplomatic representation 
of Canada abroad. The policy has been criticized in Conservative 
circles in the Dominion, as tending to involve the danger of a diver- 
gence from the principle of the unity of Imperial foreign policy and 
diplomaticrepresentation,whichMr.KinghomologatedattheImperial 
Conference of 1926 but it is clear that no breach in the essential 
unity of the Empire is necessarily involved in the policy in question. 
The essential basis of that unity lies not in the personality of negotia- 
tors, but in the control exercised by the Imperial Government in 
respect of the issue of full powers to sign treaties and of instruments 
of ratification of treaties, such control appertaining to that Govern- 
ment, not in its own right as a superior Government, but as a trustee 
for the whole of the Empire, and existing in order to secure that any 
question of vital importance to the Empire may be brought before 
the Imperial Conference, or the Governments composing it, for dis- 
cussion before any final action is taken.^ 

In accordance with the decision of the Imperial Conference, on 
9 March 1927, formal intimation was made to the Council of the 
League of Nations by Sir A. Chamberlain with the assent of repre- 
sentatives of Canada,- the Commonwealth, and the Irish Free State, 

^ Mr. FitzgeraJd, in Bdil Eireann, 23 Eeb. 1927. On the governmental recon- 
struction after the General Election of June 1927 the Ministry of External Afairs 
■was given to Mr. Kevin O’Higgms, but he was assassinated on 10 July, probably as a 
reprisal for the execution of Republicans ordered in 1922-3. 

* In the same spirit Canada informed M. Kosengolz on 3 June 1927, through the 
Eoieigu Office, that the Agreement of 16 Mar. 1921, between the United Kingdom 
and the Soviet Government, would no longer apply to Canada. 

• South Africa instituted from 1 July 1927 a department of External Affairs under 
the Rnme Minister. This accords with the decision to eliminate correspondence via 
the Govemor-General, as in Canada and the Eree State. 
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[SCH. It 


Article 19, 


Agreement in writing 
stating a question for the 
opinion of the court under 
the Code of Civil Proce^ 
dnre, 1908. 


Ten rupees. 

In Bihar and Orissa. 
Central Provinces 
and tJnitedProvinces 
—Fifteen rupees* 

In Bombay— Twenty 
rupees, 

In Madras— when pre- 
sented to a Dis* 
trict Munsif's Court 
or the City Civil 
Court— F i f t e e n 
rupees. 

When presented to a 
District Court or a 
s u b-c our t— One 
Hundred rupees. 


COMMENTARY. 

Amendment. —The wording of the Article was substituted .by 
the Code of Civil Procedure s. 155 and the 4th Schedule. 

Local amendments*— This Article has been amended in Bihar 
and Orissa, Bombay, Central Provinces, Madras and United Provinces. 

Stating a case for the opinion of the court.— 0 . 36, r. 1, 

C. P. C. provides that parlies claiming to be interested in the decision 
of any question of fact or law may enter into an agreement in writing 
stating such question in the form of a case for the opinion of the court. 

Article 20 


Every petition under the 
Indian Divorce Act, ex- 
cept petitions under s. 44 
of the same Act, and every 
memorandum of appeal 
\pr of cross objection 
Bihar and Orissa] under 
s. 55 of the same Act. 


T wenty .rupees. 

Thirty rupees in Bihar 
and Orissa, Bombay 
and United Provin- 
ces. 


COMMENTARY. 

Local amendments. — This Article has been amended in Bihar 
and Orissa, Bombay, and United Provinces. 

Application of Article. — This Article applies only to petitions 
under the Indian Divorce Act and is not applicable to a petition under 
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judicial officers, by Proclamation for three months, and the Proclama- 
tion may be renewed. From these Special Courts no appeal lies, 
and the death penalty, which is normally confined to cases of murder 
and treason, may be imposed for the possession of firearms without 
authority, if and when the Government^ decides that the state of the 
country warrants the bringing into force of the provisions of the 
measure. 

The proposals form an interesting illustration of the sovereignty 
of Parliament, as none of them were suggested to the electorate 
before the general election. It is noteworthy also that the ministry, 
which in the preceding Parliament enjoyed the support of a majority 
of the members of the Dail, no longer possessed an independent 
majority, being in fact outnumbered by the two sections of the 
Republicans (Fianna Fail and Sinn Fein), who, at first, by declin- 
ing to take their seats in view of their objections to the oath, were 
unable to exercise any influence on the Administration. Strong 
protests were raised by the Labour opposition to the Public Safety 
Bill, and on 28 July Mr. Johnson asserted that his party was pre- 
pared to accept the responsibility of governing, either alone or in 
association with the Farmers’ party, the National party, or the 
Independents, or would give generous support to any of these ele- 
ments in forming a Government, The statement is important as 
marking the transition to more normal political relations in the Free 
State. The general election showed, as usual when proportional 
representation is applied, the appearance of a large number of 
parties and cross-voting, eliciting suggestions for abandonment of 
the system. 

In August the passing of the Pvhlic Safety Act with a declaration 
by both Houses of urgency, which precluded the application of the 
provision in Article 47 of the Constitution for its suspension and sub- 
mission to a referendum, and the passing ^ of the Electoral (Amend- 
ment) (No. 2) Bill offered so grave a menace to the safety and liberty 
of the members and supporters of Fianna Fail that Mr. de Valera 
agreed to a complete change of policy. It had long been argued that 
there was nothing incompatible in taking the oath, while continuing 
to work for complete independence ; in the Union of South Africa 
Nationalist members and ministers have never hesitated to regard 
their oaths as quite compatible with working openly for indepen- 
dence. This view now prevailed ; the members of Fianna Fail took 

^ The power, as tisual, is given to the Executive Council alone, ignoring the 
Oovemor-Qeneral. Farther, the widest authority to expel opponents from the 
State is given to the Minister of Justice. 

* Now suspended in operation for demand for referendum, by more than two- 
fifths of Ddil. 
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[SCH. II 


Article 22— Bengal— [Added by Act VII of 1935]. 


Petition— (a) questioning 
the election of any person 
as a Municipal Commis- 
sioner, when presented to 
to a District Judge under 
secion 36 of the Bengal 
Municipal Act, 1932 ; 

(6) questioning the elec<< 
tfon of any person as a 
member of a District Board 
or Local Board, when pre- 
sented to any authority 
appointed under clause (a) 
of section 138 of the Bengal 
Local Self-Government Act 
of 1885 to decide disputes 
relating to such elections. 


Fifteen rupees. 


Article 22 — Punjab— .[Added by Act VII of 1922J. 


’ Plaint or memorandum 
of appeal in a suit by a 
reversioner under the 
Punjab customary law for 
a declaration in respect of 
an alienation of ancestral 
land. 


Twenty rupees. 


W 1 has been explained to mean land held 

by common ancestor See Mwst. Jtntan v. Ahmad, 1928 Lah. 221 
As to a suit by sons for a d^laration regarding a mortgage with posses- 
sion executed by ae fathea: m respect of ancestral land and a deed of 
farther chMge ^bsequently executed by him on the same property s« 
Suba Singh y. Bala Singh, 1933 Lah. 382. cited at p. 330*L?ra. 

P’fovMce* [Added by Act VII of 


Election petition. 


or to the Collector of a district 
(or to some other person or 
tribunal specially appointed by 
rule in this behalf) under sub- 
section (2) of the section 22 of 
the United Provinces Munici- 
palities Act (Act H of 1916) 
questioning the election of any 
person as a member of a 
Municipal Board. 
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ANNEXURE A, 


i 


Valuation of the Mow able and Immoveable Pro- 
perty OF 
DECEASfD. 


Gash in. the house and at the banks, household goods 
wearing-apparel, books, plate, jewels, etc. 

(State estimated value acoordittg to best of Bxeoutor*s or 
Administrator's belief,) 

Property in Government securities transferable at the Public 
Debt Office. 


(State des6rii>tion and value at the price of the day ; alsb 
the interest separately, calculating it > to the time of 
making the appltcaiion,) ^ 

Immoveable property consisting of , * , . ^ 

(State description, giving, in the case of houses^ the 
j assessed .value,, %f any, and the number of years' 
\ ^ i^essfnent thi^ market-value is estimated at, and, in 
the case of land, the area, the market^walue and all 
i^ents that have accrued.) 

' j *-• : - . 

I^^^sehold property . . . 

*(Tf^ ike deceased hetd any ledses ;^or years determinable 
• - State^ the number of years' ptmchase the profit rents 
are estimated to be xcorth and the value of such insert » 
K separately arrears due at the date of death and 

'all rents received or due since that date to the time of^ 
making the apptictaion ) , ^ 


Prjitterty in public companies 


ffitatedhe particulars and the value calculated 
of the day; also the interest separately, 
it to the time of making the application.) 


.ad the price I 
calculating, j 


Policy of insuimce upon life, money out on mortgage and 

bonds, mortgages, bills, notes 
and other securities for money. 


(State the amount of the whole; 
rately, calculating it to the 
application.) 


atao the interest sepa- 
time of making the 


Book debts 

(Other than badmj 
Stock in trade 

{.State the estimated value, if any) 
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Advisoiy judgments in Canada, 671, 
672, 1108 ; not possible in Common- 
wealth of Australia, 653, 1108. 

Aerial Navigation Convention, position 
of the Dominions under, 922. 

Aerial sun-ey and forest protection 
work in Canada, 1244. 

Aeroplanes used for mail services in 
Australia, 1244. 

Afghanistan, treaties with, not con- 
curred in by Dominions, 902. 

Afghanistan War of 1919, 49. 

African natives denied franchise in 
Commonwealth of Australia, 397 ; in 
Queensland, 399; in Western Aus- 
tralia, 400 ; in South Africa, 401, 402 ; 
also Part V, chap. iii. 

Afrikaans language, official use of, in 
South Africa (authorized by Act 
No. 8 of 1926 with effect from 1910), 
736, 737, 738. 

Afrikander Bond, as political factor in 
South Africa, 256. 

Agents-General of Australian States, 
281-7 ; see also High Commissioners. 

Agents-General of Canadian Provinces, 
not accredited to Imperial Govern- 
ment, 611, 612. 

Agreements, treaty and non-treaty. 
Part V, chap, v ; between parts of 
Empire not treaties proper, 1262, 
1253; see also Irish Free State 
Treaty of 1921. 

Agricultural Merit, Quebec Order of, 
zxii. 

Agriculture, Canadian federal and pro- 
vincial legislative powers as to, 517, 
622. 

Aid to the States under s. 96 of the 
Federal Constitution (the Federal Aid 
Foods Acts, 1926, valid on this ground; 
Deb., p. 4684 and High Court, 1927), 
676, App. D. 

Aikins, Hon. Sir James, Lieutenant- 
Governor of Manitoba, views of, on 
dissolution, 178, 179. 

Air Council, Commonwealth of Australia, 
992 

Air defence of Empire, 1210, 1211, 1243, 
1244. 

Air Force, Canada, 990 ; functions of, 
1244. 

Air Force, Commonwealth of Australia, 
992 ; to co-operate in flights to Singa- 
pore, 1244. ^ 

Air Force, Irish Free State, 998. 

Au Force, New Zealand, 992. 

Air Force, Union of South Africa, 994 ; 
to ^-operate in flights to Kiaumu, 


Air Force (ConstvtvMon) Act, 1917, Im- 
perial, 1035 n. 2. 

Air legislation {Air Navigation Act, 
1920, 10 & 1 1 Geo. V, c. 80 ; Air NavU 
gation {Consolidation) Orders, 1923 
(No. 1508), 1925 (No. 1260)), Imperial, 
extra-territorial in effect, 1035. 

Air navigation, Constitutional difficulties 
as to Australian legislation regarding, 
620 n. 3. 

Air Services, projected Imperial develop- 
ment of, 1243, 1244. 

Airey, Hon. P., member of Queensland 
Cabinet without Parliamentary seat, 
229. 

Alabama claims, 863, 864. 

Alaska boundary issue (for Sir J. 
Macdonald’s view, see Corr., pp. 
408 f.), 865. 

Albania, renunciation of British jurisdic- 
tion in, 852 n. 3 ; South Africa’s insis- 
tence on admission of, to the League 
of Nations, 887 ; treaty of 1925 with, 
850 n. 2; see also Extradition treaties. 

Alberta, province of the Dominion of 
Canada since 1905: representative 
government, 8; responsible govern- 
ment, 21 ; legal basis of responsible 
government, & ; deputy Lieutenant- 
Governor, 74; provincial seal, 90; 
Executive Council, 107 ; educational 
issue, 147 ; Executive Council and 
Cabinet, 226, 227 ; Cabinet, 240, 241 ; 
political parties, 249 ; Agent-General, 
283 ; le^ative powers, 302 n. 2, 321 ; 
referendum, 306 n. 2; privileges, 
370 ; unicameral, 391 ; Legislative 
Assembly, 394, 395, 396; member- 
ship, 405 ; duration, 411 ; propor- 
tional representation, 419; redistri- 
bution, 423 ; disputed elections, 424 ; 
entry into federation, 510, 511 ; 
property, 529 ; education, 539 ; 
disallowance of acts, 560-9 ; altera- 
tion of constitution, 573 ; proposed 

' settlement, 682 ; boundary, 586 ; 

! transfer of natural resources, 593; 

i land, 772, 773 ; Indian matters, 784 

n. 1 ; appeal to Privy Council (Order 
in Council, 10 Jan., 1910), 1091. 

Alien, cannot force entry on British 
territory, 104 ; while there, not liable 
to act of State, 104 ; position of, in 
time of war in British territory, 206 ; 
power to exclude from British terri- 
tory, 87, 94; question of deporta- 
tion of, 1192; subject to banish- 
ment, 1118; to be required to register 
annually if resident abroad after 
naturalization, 1236. 



SUITS VALUATION ACT (VII of 1887) 


CONTENTS. 


Part I. 

Suits Reuting to Land. 

Sections. 

1. Title. 

2. Extent and commencement of Part I. 

3. Power for Local Government to malce rules determining 

value of land for jurisdictional purposes. 

4. Valuation of relief in certain suits relating to land not 

to exceed the value of the land. 

5. Making and enforcement of rules. 

6. Repeal of section 14 of the Madras Civil Courts Act, 1873. 


Part II. 

Other Suits. 

7. Extent and commencement of Part II. 

8. Court'fee value and jurisdictional value to be the same in 

certain suits. 

9. Determination of value of certain suits by High Court. 

10. [Repealed.] 


Part III. 

Supplemental Provisions. 

11. Procedure where objection is taken on appeal or revi^n 

that a suit or appeal was not properly valued for 
jurisdictional purposes. 

12. Proceedings pending at commencement of Part I or Part II. 
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eluded without Pommion consulta- ' Court of the Union of South Africa, 


tion, 873 ; renewed in 1911 with 
Dominion approval, 874 ; question of 
renewal of, in 1921, 1201, 1204. 

Anjrlo-Japanese commercial treaty of 
1894 (now superseded by treaty ar- 
rangements of 1911-13 and 1925), as 
applied to Queensland, Natal, New- 
foundland, 816, 1179; denounced at 
request of Commonwealth in respect 
of Queensland, 922 ; finally accepted 
in 1906 by Canada, 845, 846, 893 n. 3, 
924, 

Anglo-Russian agreement of 1921, de- 
nounced by Canada as well as the 
Imperial Government, App. F. 

Anglo-Russian treaties, abortive, 1924, 
902, 925. 

Angola boundary settled by Union of 
South Africa, with Portugal, 909. 

Annand, Hon. William, Premier of 
Nova Scotia (1867-75), protests 
against federation, 507. 

Annexation petition, Montreal, 1849, 19. 

Annexation of territory not possible by 
Colonial Government without express 
authority, 93, 94; case of New Guinea, 
868, 869; South Africa, 223, 330. 

Annual Parliaments, 382, 412. 

Annual sessions of Imperial Conference, 
suggested in 1923 (but never carried 
out for obvious reasons of practic- 
abiUty), 1203. 

Antarctic, British interests in the, 916, 
1245. 

Antigua (bicameral legislature rendered 
unicameral by Act No. 258 of 1866 
(elective minority), reduced to nomi- 
nee (No. 1 of 1898), no power of Crown 
to legislate by Order in Council for), 
12 * 

Appeal to Judicial Committee of the 
Privy Council, Part VI, chap, iii; 
restriction in the Commonwealth of 
Australia, 604; in the Irish Free 
State, xxii, xxiii, 654 n. 2 ; author’s 
views on possibility of retention, 
iz, zziii; lies of right under the 
Colonial Courta of Admiralty Act, 
1890,429 ; see also Court of Appeal. 

Apu^ by special leave from Appellate 
Division of Supreme Court of South 
Africa, 728, 729; from Supreme 
Court of the Irish Free State, xzii. 

Appeals in eleotozal petitions to Appel- 
late Division, South Africa, 730 ; not 
dealt with by Supreme Court in 
Csnada, 525. 

Appellate Division of the Supreme 


729 ; hears appeals from High Court 
of South-West Africa, 1058. 

Appellate jurisdiction of the High 
Court of the Commonwealth, 663- 
70; of the Supreme Court of the 
Dominion of Canada, 570; of the 
Supreme Court of the Union of South 
I Africa, 728 ; of the Supreme Court of 
I the Irish Free State, xxii. 

Appointment and dismissal of ofi^cers 
(for ministerial responsibility, see 
Sir J. Macdonald, 16 Feb. 1870, 
Correspondence, pp. 126 f.), Part II, 
chap. viii. 

Appointment of Governor (for Sir J, 
Macdonald’s view see Corr., pp. 432 f.), 
Part II, chap, i, §§ 1, 2. 

Appointment of Queen’s (King’s) Coun- 
sel, 88, 89. 

Appointment to benefices, formerly 
entrusted to Govemor-(3eneral in 
Canada and other Governors in the 
Colonies (Greene, Provincud Governor, 
pp. 128-32), 111, 113, 1136. 

Appropriation Act, Tasmania, illegal 
assent to, 190, 1246, 1247. 

Appropriation bills, relations of the two 
Houses of Parliament as to, Part III, 
chaps, vii and viii; in Tasmania, 
1246, 1247. 

Arbitration applied to State servants 
(cf. South Australia Act No. 1716 of 
1926), 294 n. 4. 

Arbitration in inter-imperial issues, 
suggested by author in 1915, 748, 
769, 1108, 1109. 

Arbitration law, Coxnmonwealth au- 
thority as to, 640-6. 

Arbitration treaties, form of renewal, 
signature by United Kingdom repre- 
sentative adone (Anglo-Danish and 
Anglo-Iceland Conventions of 4 June, 
1926, renewing Arbitration Conven- 
tion of 23 Oct., 1905, Cmd. 2835, 
2836), 902. 

I Arbitration treaties of 1908 and 1911, 

I with United States, 866. 

Arcana imperii, admission of Dominion 
Governments to, in 1911, 1188, 1189, 
1193. 

Archbishop of Canterbury, power of, to 
consecrate bishops for oversea ser- 
vice, 1131. 

I Archbishops, precedence of, 1028. 

I Arctic islands, annexed to Canada, 94. 

Areas Reservation and Immigration 
and Reg^tration (Further Provision) 
Bill, Union of South Africa, dropped 
in 1927, 1248. 



614 the suits valuation act [sec. 

the real value is placed upon the property for the purposes of the court- 
fee, such notional value cannot displace the real value for the 
purposes of jurisdiction. Rachappa v. Sidhappa, 43 Bom 507 (P.C.). 
See also Kalti^ Bin Bhiwaji v. Visram Mawaji^ 1 Bom. “543 ; 
Ahhil Chmider Sen v. Mohini Mohim Dass, 5 Cal. 489 ; Dayachand 
Nemchand V. Hemchaftd Dharamchand, 4 Bom. 515(F. B.); Rup~ 
chand Khemchand v. Balvant Narain^ 11- Born. 591.- -In Madias, 
the mode of valuing land suits is specially provided for in s. 14 of the 
Madras Civil Courts Act. 

A plaintiff cannot be allowed to put an arbitrary value upon 
his claim where the valuation caii be ascertained correctly, “nor can he 
be allowed to overvalue or undervalue his claim with a view to 
choose his forum. Inayat Husain v- Bashir Ahmads 1932 A. L. J. 
416*1932 All. 413; See ?iXsQ Jagadish Saran v, Jaidai Kunwar^ 
1933 All. 903 cited under s. 4 infra ; Dhaturi Singh v. Kedar Nath. 
6 Pat. 597=1927 Pat. 224. 

■ Where a defendant contests the valuation adopted by the plain- 
tiff, the court has to determine the correct value. Inayat Husain, v. 
Bashir Ahmad, 1932 A. L. J. 416 = 1932 All. 413; Mohini Mohon 
Missir v.Gour Chandra, Rai, 1921 Pat, 32 = 1921 P. H. C. C. 105 
(C. W. N.) following 31 Bom. 73. ^ , 

As a general rule, the valuation depends on the allegations ma^ 
in the plaint and the pleas raised by the defendant are not to be taken 
into consideration. See Mt. Barkaiunnissa v. Mt. Kaniz Fatima'^ 5 
Pat. 631 ; See also 1926 Mad. 678 ; 1932 Mad. 409 and other cases 
cited under s. 7 of the Court-Fees Act, pp. 56-58. 

What prim a facie determines the jurisdiction of a court is the 
claim or the subject-matter of the claim, as estimated by the plaintiff 
and that having given the jurisdiction, the jurisdiction itself continues, 
whatever the event of the suit, notwithstanding bona fide' misisikes 
made by the plaintiff in the estimate of the value. But the plaintiff 
cannot oust the jurisdiction of the court by making unwarrantable 
additions to the claim which cannot be sustained to the knowledge of 
the plaintiff. Lakshman Bhalkar v, Bahaji Bhatkar, 8 Bom. 31. 
But see 9 I. .C. 574= 8 A, L. J. Girja Kur v. Shiva Prasad' 
Singh, 1935 Pat. 160. 

Forum of appeal. — Jurisdiction for purposes of apoeal follows 
the jurisdictional value of the suit. Tuman Singh v. Btja, l927‘Lah.- 
18'7... ' . ; 

Ordinarily the value fixed by the plaintiff in his plaiiat determines 
the forum of appeal, unless it is found that the plaintiff has delibera- 
tely undervalued or overvalued his claim with the object of having 
his suit tried or the appeal heard by a court which would not have’ 
jurisdiction • if the'claim is properly valued or has acted recklessly in 
fixing the value. Pit am Singh v. Bishun Narain, 1931 Oudh 58; 
Muhammad Abdul Majid v. Ala Bux, 47 All. 534= 1925 All. 376. In 
Sundar Das v. Mt Umda fan, 5 Lah, 481 =.1925 .Lah. .1 (F,. B,)it 
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Bad manners in Dominion Parliaments, 
386. 

Badges of Dominions, decided upon by 
the Crown, 1030. 

Baggalla 5 % Sir R., report of, on copyright 
legislation, 344. 

Bagot, Rt. Hon. Sir Charles, K.C.B., 
Governor-General of Canada (1842— 
3), 16. 

Baiid, J„ destruction of his property by 
Sir B. Walker in Newfoundland, 844, 
845. 

Bait Act, 1887, Newfoundland, proce- 
dure to strengthen against United 
States vessels, 862. 

Baker, Hon. Sir R. C.. K.C.M.G., 612, 
1155; supports elective ministries, 
269. 

Baldwin, Rt, Hon. Stanley, M.P., 
Prime Minister of the United King- 
dom (1924- ), Member of the Privy 
Council of Canada (2 Aug., 1927), 
152, 174, 210, 225, 843, 1217, 1219, 
1226, 1233. 

Baldwin, Hon. R., Prime IVIinister 
of Canada, 505. 

Balfour, Rt, Hon. Sir A. J. (later Earl 
of Balfour), K.G., O.M., opposes, 
wrongly, responsible government in 
the Transvaal, 34, 35 ; views of, 265, 
267, 813, 858, 908 n. 1, 975, 1205, 
1223, 1244 ; his explanations of Im- 
perial Conference Report on Inter- 
Imperial Relations, xii, xiii, 

Ballance, Hon. J., Prime Minister of 
New Zealand (1891-3), 135, 218, 
219, 231, 254, 278, 457, 458, 1115, 
1116. 

Banana Industry Preservation Act, 1921, 
No. 3, Queexisland, 817. 

Banishment, as condition of pardons, 
1118, 1119. 

Bank Notes Tax Act, 1910, Common- 
wealth of Australia, 626 n. 3. 

Bank of Hochelaga case, 208 n. 1. 

Banking, Dominion and provincial 
legislative powers in Cona^ as to, 
519, 551, 552 ; Commonwealth powers 
as to, 626. 

Bankruptcy, Dominion and provincial 
legislative powers in Cana^ as to, 
519, 552 ; Commonwealth powers as 
to. 626. 

Bankmjutcy Act, 1883, Imperial, 347. 

Bankruptcy Act, 1914, Imperial, legis- 
lates for Dominions, 1038. 

Bannmmaa, Sir Alexander, Kt., Gover- 
fitor of Newfoundland (1857-63), dis- 
misses his Prime Minister, John Kent, 
124. 


Baptists, challenge ecclesiastical juris- 
diction in Tasmania, 1126. 

Barcelona Conference on International 
Transit, under League of Nations, 
1205. 

Barkly, Sir H., G.C.M.G., K.C.B,, Gover- 
nor of the Cape of Good Hope (1870- 
7). 30. 

Barlow, A. G., Labour member of 
Union of South Africa House of 
Assembly, on bad administration of 
native affairs in South-West Africa, 
1052 n. 1. 

Baronetcies, awarded for Dominion 
services (cf. Lord Lansdowne, in Corr, 
of Sir John Maodonald, p. 367), 1023 ; 
resented in Canada, 1021. 

Barron, Major-General Sir Harry, 
K.C.M.G., Governor of Tasmania, re- 
fuses adissolution in 1909 to hlr. Earle, 
168. 

Barry, Sir R., C.J. of Victoria, his dis- 
pute with ilr. Higginbotham, 1070. 

Barton, Rt. Hon. Sir Edmund, G.C.M.G., 
Prime hlinister of the Commonwealth 
of Australia (1901-3), then a Justice 
of the High Court, 241, 242, 250, 251, 
633, 639, 641, 646, 658, 1005, 1095 
n. 2. 

Barwell, Hon. Sir Henry Newman, 
K.C.M.G., Premier of South Australia 
(1920-4), a Senator of the Common- 
wealth (1926-7), and Agent-General 
for South Australia (1927- ), 1250. 

Basutoland, Crown Colony, temporarily 
ad minis tered by Cape of Good Hope, 
223, 224, 705, 740, 807, 808, 972. 

Bath, Order of the, sometimes awarded 
for Dominion services, 1023, 1024. 

Bayard, Hon. T. H., United States 
Secretary of State, views on execution 
of treaty obligations, 846. 

Beacons, buoys, etc., Australian legisla- 
tion as to, 623, 626. 

Beauchamp, Earl, Governor of New 
Soutii Wales, foolish action of, as 
regards prec^ence, 1028. 

Beaumont, Hon. Sir W. H., Judge of the 
Supreme Court of Natal, views of, 
on martial law, 197 ; report of, on 
land issue in South Africa, 801, 802. 

Bechoanaland, British Protectorate, 
706, 740, 807, 808, 972. 

Bedford, Admiral Sir P. D. G., Governor 
of Western Australia (1904-9), criti- 
cized for remarks on Australian de- 
fence, 279 n. 2 ; refuses Sir N. Moore 
a dissolution, 166. 

Beeby, Mr., Mmister in New South 
Wiues, 4^. 
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THB SUITS VALUATION ACT 


[sec. 


COMMENTARY. 

Part I of the Act been extended to the Punjab by Notification 
of the Govenment of India — Vidt Gazette of India, 1889, Part I, 
p. 107. 

3. (1) The Local Government may subject to the 
Power for L o 0 a 1 Control of the Governor General in 
Government to make Council, make rules for determinlnif 
value of land for juris- the ValUe 01 land for purposes of juris- 
dictional purposes diction in the suits mentioned in the 
Court-Fees Act, 1870, section 7, paragraphs v andvi, 
and paragraph x, clause (d). 

(2) The rules may determine the value of any class 
of land or of any interest in land, in the whole or any 
part of a local area, and may prescribe different values 
for different places within the same local area. 


4 Where a suit mentioned in the Court-fees Act, 
„ , 1870, section 7, paragraph iv, or 

certain suits relating to Schedule II, Article 17, relates to land 

interest in land of which the 
value has been determined by rules 
under the last foregoing section, the amount at which, 
for purposes of jurisdiction the relief sought in the suit 
is valued shall not exceed the value of the land or 
interest as determined by those rules. 


COMMENTARY. 

Amendment.— The words “subject to the control" in s. 3 
have been substituted for the words “ with the previous sanction ” by 
Act XXXVIII of 1920. 

Rules for valuing land.— Under s. 3 the Local Govern- 
ments are empowered to make rules for determining the value of 
laud for purposes of jurisdiction in suits mentioned in the Court- 
Fees Act, s. 7 paras (v), (vi) and (x) (rf). See Narayan Hair 
V. Cheria Kathiri Kutty, 41 M. 721. For rules made under this 
section in the Punjab, Central Provinces and in Oudb, see Appendix. 
In the Punjab, under the rules framed under the section, a pre- 
emption suit in respect of revenue-paying lands is to be v^ued at 
30 times the , jama 16 P. R. 1908 ; 46 P. R, 1908. Even when the 
subject-matter of the suit is a specific plot and not a definite share d 
the holding, proportionate assessment is to be tdeen as the basis. 
Arakad Mi v. Zorawar Singh, 1926 Lah. 346. Market-value is to 
be taken where the property is a house, see 101 P.R. 1900 ; 24 All. 218. 
Market value at the time of the sale and not market value at the time 
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Boivin, Hon. G. H., Canadian Minister 
of Customs, 146. 

Bolivia, treaty of 1840 with (replaced 
by treaty of Aug. 1, 1911, accepted by 
Ncu’foundland), 848, 875. 

Bombay, statutory creation of Bishopric 
of, 1128. 

Bom vacantia, prerogative of Crown to, 
104 ; provincial rights to, in Canada, 
as against federation, 532. 

Bonar Law, see Law. 

Bond, Rt. Hon. Sir Robert, K.C.M.G., 
Prime Minister of Newfoundland 
(1900-8), 161, 169, 220, 235, 250, 265, 
473, 610, 746, 854, 856. 

Bond-Blaine convention as to fishery 
and trade questions never accepted 
by Imperial Government (cf. Prowse, 
Betqfoundland, pp. 532-4), 856. 

Boothby, Hon. B., Judge of Supreme 
Court of South Australia, unsound 
views as to legislative power, 310, 
339, 350 ; removed from office, 1072. 

Borden, Rt. Hon. Sir Robert L., Prime 
Minister of Canada (1911-21) x, 94, 
96, 148 n. 1, 221, 246, 260, 266, 286 
n. 1, 290, 466, 875, 876, 878, 880, 881, 
882, 888, 893, 924, 980, 981, 1008, 
1010, 1021, 1023, 1102, 1145, 1193, 
1194, 1195, 1199, 1203, 1226, 1227 n.l, 
hit views on certain questions of 
Dominion relations, xxv. 

Border offences, made punishable, by 
Imperial Acts, in either colony, 1033. 

Bosanquet, Admiral Sir Day, Governor 
of South Australia, secures repression 
of rioting in Adelaide, 191, 192. 

Botha, Rt. Hon. Gen. Louis, Prime 
Minister of the Transvaal (1906-10) 
and of the Union of South Africa 
(1910-19), vii, 35, 186 n. 4, 231 n. 1, 
234, 256, 499, 604, 708, 736, 874, 880, 
989, 1100, 1162, 1182, 1188, 1191. 

Boucherville, Hon. 0. E. B. de. Premier 
of Quebec, dismissed by Mr. Letellier, 
126. 

Boulton, Henry John, Attorney-General 
of Upper Canada, removed from office 
in 1833 (Dunham, Poi. Unrest in Upper 
Canada, pp. 135 f.), GJ. (1833-8) of 
Newfoundland, removed from Judge- 
ship in Newfoundland (Prowse, N'ew- 
foun^nd, p. 4^), 1068. 

Boundaries, alteration of colonial, 
1033; settlement of disputes regard- 
ing, by Privy Council, 1106. 

Boundanes of Canada, 585, 586. 

Boundary question in Ireland, 41, 43, 
258. 

Boundary variation in Australia, 679. 


Boundary Waters Treaty, Canada and 
the United States, 1909, 866, 925. 

Bounties, once discouraged by Imperial 
Government, 928 ; granted to New 
Guinea and Papua by Common- 
wealth of Australia, 1054 n. 2 ; power 
of Commonwealth to grant, 626. 

Bounties on sugar, effect of, on sugar 
producing colonies, 1176. 

Bourassa, J. H. N., Nationalist states- 
man of Quebec, advocates (1 July 
1927) Canadian independence, 981, 
1007. 1221. 

Bowell, Hon. Sir Mackenzie, K.C.M.G., 
Prime Minister of Canada (1894-6), 
resigns office, 173, 245. 

Bowen, Sir George F., G.C.M.G., 
Governor of Queensland (1867), of 
Victoria (1876-9), 25, 276, 941. 

Bowser, Hon. W. J., Conservative 
Leader in British Columbia, retires 
from political life, 250. 

Bracken, Hon. John (secures majority 
in 1927 election). Premier of Manitoba, 
240 249. 

Braddon, Rt. Hon. Sir E. N. C., 
K.C.M.G., Premier of Tasmania 
(1894-9), 612. 

* Braddon blot,* in Commonwealth 
Constitution, 674. 

Brand, Rt. Hon. T., Speaker of British 
House of Commons, views of, on 
dissolution without grant of supply, 
162 ; applies closure on 3 Feb. 1881 
(Redlich, Procedure of Hotise of 
Commons, i, 153-9 ; iii, 81), 386. 

Briand, A., !^ench statesman, fall of, 
results in postponement of European 
settlement, 908. 

Bridges, lieut.-Gen. Sir George Tom 
Molesworth, K.C.M.G., Governor of 
South Australia since 1922, retiring 
in 1927, 72. 

Bright, Rt. Hon. John, on cost of 
Cansidian loyalty, 1155. 

Brisbane, H.M.A.S., services in China, 
1010. 1012, 1016. 

Brisbane, capital of Queexisland, bishop- 
ric of, 1126. 

Brisbane Tramway Co., act affecting, 
not disallowed, 768, 769. 

British agriculture, regard for, by Im- 
perial Conference, 1218. 

British Bechuanaland, Crown Colony, 
later (1895) annexed to the Cape, 223. 

British Cabmet, no exact Dominion 
^rallel, 226. 

British Columbia, colony until 1871, 
then province of Dominion of 
Canada, representative government. 
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THE SOITS VALUATION ACT 


[sec. 


suit for a declaratory decree and consequential relief, see under s 7 
cl. iv of the Court- Fees Act, pp. 66-69. See also under s. 8, infra ' 

Certain special cases. —A suit by a reversioner for a.dedara 
Uon that certain alienations made by the widow of the last male bolder 
are not binding on the reversionary tight and an injunction restrainbir 
the alienees from committing waste, need not be valued for jurisdic* 
tion according to the market-value of the properties. Kamkaraiu v 
Venkataraju, 68 M. L. J. 24S~41 L, W. 627-1935 Mad. 262. 

As to jurisdictional value of a suit for declaratory decree without 
consequential relief, coming under Art. 17 of Sch. 11, Court-Fees 
Act. see under that Article at pp. 594-602. 


In a suit for declaration by the daughter of the last male holder 
by a pre-deceased wife, against his widow for certain declarations in 
respect of alienations made by her, the market-value of the properties 
covered by the alienations determines jurisdiction and not any notional 
value given by the plaintiff of her interest in the properties. Dham- 
baggiammal v. Mari Atnmal, 36 L. W. 483-1932 Ma d. 671. 


In a suit by an unsuccessful claimant for a declaration that the 
property attached is his own and could not be attached, the valuation 
for jurisdiction is the value of the property or the amount of the 
decree, whichever is less. Moolchand Motilal v. Ram Rishen *55 All 
315-1933 A. L. J. 222-1933 All. 249 (F. B.). So also in rconveme 
suit by attacking creditor see Subramaniam v. Narasimham 5fi 
M.L J 489 - 1929 Mad. 323. Where however in a suit by^ u^s “- 
cessful claimant, the judgment-debtor is added as a party and there 
is a prayer that the plaintiff's title should be declared as against 
him, it is the value of the property which governs jurisdic- 
tion where it exceeds the amount of the decree. Daw Dut v Daw 
Kur, 1932 Rang. 20. Where no objection was taken in exautfon 
proceedings, a suit for declMation that a property is not liable to 
attachment and sale in execution of a decree, cannot be treated as one 
under O. 21, r, 63, C. P. C., but it is in no way different from such a 
suit, where it is clear from the allegations made in the plaint and the 
relief sought therein that the sole object of the suit is to get a declara- 
tion that the property is not liable to attachment and sale in execution 
of the defendants decree, and the judgment-debtor is made merely a 
#ro forma defendant and no relief is claimed against him. The value 
in such a suit is not the value of the property but the amount of the 
decree, Narain Das v. Thakur Prasad, 1935 O. W. N. 305-1935 
Oudh 271. Fot further commentaries on the point, see under Sch. II, 
Art. 17, Court-Fees Act, pp. 592-594. ’ 


As to jurisdictmnd value of a suit for declaration regarding an 
adoption see under Sch. II, Art. 17, Court-Fees Act, pp, 595-602; 

As to yalue of a mit to set aside an award, see Raohappa v. 
43 B^507^ PUlai v. Srinivasa Ayyar, 18 
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British South Africa Co., connexion of, 
with government of Rhodesia, 11, 
35-7, 223. 224, 738, 871. 

British South Africa Police, 996. 

British subjects, see British Xationality. 

Briton, drillship, 1011. 

Brodeur, Hon. L. P., Canadian Minister 
of Labour (1906-11), 949, 1192. 

Broome, Sir Napier, K-C.M.G., Governor 
of Western Australia (1883-9), views 
of, on responsible government, 26, 
794. 

Broome, Hon. W., Judge of the Supreme 
Court of Natal, views on martial law, 
197. 

Brougham, Lord, advocates break up of 
Empire, 1155. 

Brown, Hon. George, Prime Minister 
(2-4 August 1858), Minister (1864- 
5), Canada, 505, 853 ; refused dis- 
solution by Sir B. Head in 1858, 159. 

Brownlee, Hon. J. E., Premier of 
Alberta, 249 n. 1. 

Bruce, Rt. Hon. Stanley Melbourne, 
M.C., Prime Minister of the Common- 
wealth (1923- ), 142, 231, 233, 242, 
251, 266, 284 n. 1, 349, 895 n. 1, 917, 
925 n. 1, 1017, 1152, 1196, 1213, 1221, 
1241, 1244 ; urges vainly Canadian 
people to share in expense of defence 
of Empire, xv ; his speech of 3 Aug. 
1926 on Imperial relations, xvi, xix ; 
his financial settlement with the 
States, 1249, 1250; selects Royal Com- 
mission to report on constitutional 
change, 1250. 

Biyce, Rt. Hon. James (later Viscount), 
British Ambassador to the United 
States (1907-13), promotes Canadian 
interests, 599, 857, 865, 

Buckingham and Ohandos, Duke of, 
Secretary of State for the Colonies 
(1867-8), 507. 

Bufier, Charles, M.P., influence on 
Lord Durham’s report, 14, 1155. 

Burdwan, Maharajah of, represents 
India at Imperial Conference of 
1926, 1231. 

Bureau of Entomology, 1199. 

Bureau of Mycology, 1199, 1200. 

Burke's Act (22 Geo. HI, c. 75) as to 
judicial tenure, 1067, 1068, 1069, 
1070, 1073. 

Bums, Bt. Hon. John, M.P., proves 
that emigration to the Dominions 
had in 1911 attained its full develop- 
ment, 1191. 

Burton, Hon. G. W., J. of the Appeal 
Court of Ontario, 513 n. 1, 514 n. 2. 

Bttiy, Lord, on Colonial relations, 1159. 


Business Profits Tax Bill, Newfound- 
land, 473. 

Butt, Isaac, M.P., Irish Parliamentary 
leader, complains of New Brunswick 
legislation as to Orangemen, 563. 

Buxton, Rt. Hon. S. (later Earl), 
Governor-General of the Union of 
South Africa, 1192. 

Byng, Lord, G.C.B., G.C.M.G., M.V.O., 
Governor-General of Canada (1921- 
6), unconstitutional attitude of, in 
1926, has far-reaching effects, viii, 
XXV, 53 n. 3, 69, 77 n. 1, 106 n. 1, 
129, 146-52, 154 n. 2, 169 n. 2, 278, 
281 n. 4, 1103 n. 1, 1163 n. 1, 1225 ; 
succeeded by Sir A. Currie in com- 
mand of Canadian forces, 979; un- 
fortunately refuses to ask advice of 
Secretary of State as to his constitu- 
tional position, xxi, xxii. 

Bytown, Act incorporating disallowed, 
776. 

Cabinet, misnomer in Imperial War 
Cabinet, 1196; phrase dropped in 
1921, 1201; of United Kingdom, 
finally responsible for policy as 
opposed to Committee of Imperial 
Defence, 875, 876 ; admission of 
Dominion Ministers to share councils 
with, during war of 1914r-19, 878. 

Cabinet of Governments, Sir R. Bor- 
den’s erroneous phrase, 1196. 

Cabinets of the Dominions, 226-30; 
composition, 237-45 ; relation to 
Prime Minister, xvii, 230-7; rela- 
tion to political parties, 246-74. 

Cable questions, considered by Imperia 1 
Conferences, 1177, 1178, 1179, 1191, 
1200, 1207 ; see cHeo Pacific Cable 
Board, 

(Dadet training in the Union of South 
Africa, 994, 995. 

Cadets in Canada, 991. 

Cahan, Mr., K.C., inaccurate views of, 
on question of dissolution of Parlia- 
ment, xvi. 

Caillauz, M., French Minister of Finance, 
secures very generous concessions by 
United Kmgdom regarding French 
debt, 871 n. 1. 

Calcutta, statutory creation of Bishopric 
of, 1128. 

Camberley, Staff College at, Dominions 
and, 977. 

Campbell-Bannerman, Rt. Hon. Sir 
H., G.C.B,, Prime Minister of the 
United Kingdom (1906-8), decides on 
responsible government for the Trans- 
vaal and O^ge River Colony, 34. 
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THE SUITS VALUATION ACT 


ts^, 

As to general principles of valuation in all such cases see the 
observations of Wallace, J., in 50 Mad. 646 cited at p. 600 supra^ 

5. (1) The Local Government 
M.Mne and enforce- shall, before making rules under sec- 
meat of rules. tion 3, consult the High Court with 

respect thereto. 

(2) A rule under that section shall not take effect 
till the expiration of one month after the rule has been 
published in the local official gazette. 

6. On and from the date on which rules, under 
Repeal of section 14 Section 3 lake effect in any part of the 
of the Madras Civil territories under the administration of 
Courts Act. 1873. Governor of Fort St George in 

Council} to which the Madras Civil Courts Act, 1873, 
extends, section 14 of that Act shall be repealed as 
regards that part of those territories. 


Part II. 

Other Suits. 

7. This Part extends to the whole 
mSlSSLt’rf Parin' of British India, and shall come into 
force on the first day of July, 1887. 

8. Where in suits other than those referred to in 
„ j the Court-Fees Act, 1870, section 7, 

jurisdictional value to paragraphs V, VI and IX, and paragraph 
Ae same in certain jj, clausc (rf), court-fecs are payable 
““ ad valorem under the Court-Fees Act, 

1870, the value as determinable for the computation of 
court-fees and the value for purposes of jurisdiction shall 
be the same. 


commentary. 

Application of section.— The meaning of s. 8 is that the 
value for purposes of jurisdiction shall follow the value for purposes 
,of court-fee and not vice versa. Gurdwara Mahant Jawal Singh v. 
Kala Singh, 1931 Lah. 307 ; Mwung Nyi Maung v. Matidalay, 
Municipal Committee, 12 Rang. 335 1934 Rang, 268 ; see also 56 Bom, 
23 ; In the matter of Kalipada Mnkharjee, 34 C. W. N. 870" 1930 
Cal. 686 ; Bura Mai v. Tulsi Ram, 1927 Lah. 890 ; Sailendra Nath 
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Cape of Good Hope, colony until 1910 : j 
reprepontutive goTcrnment, 11 ; re- 
spfaisible government, 27-30 ; legal j 
basis of responsible government, 59 ; j 
claims against the Cro'W’n, 102 ; Exe- i 
entire Council, 109 ; letters patent I 
and power to legislate, 113 ; sus- | 
pension f)f constitution, 214 ; Execu- 
tive Council and Cabinet, 227 ; sus- 
pension of legislature, 256 ; legisla- 
tive power, 312 ; constituent autho- 
rity, 350 ; amendment of the Consti- 
tution, 355; privileges, 368, 372; 
language, 376, 377 ; House of Assem- 
bly, 401, 402 ; membership, 402 ; 
duration, 412 ; Upper Chamber, 441 ; 
relation of the two Houses, 497 ; re- 
servation of bills, 753, 755 ; dis- 
allowance, 759 ; land control, 773 ; 
native affairs, 781, 797-9 ; British 
Indians, 823 ; judicial tenure, 1073 ; 
prerogative of mercy, 1118 ; Church 
questions, 1 127-31,* 1138 ; Province 
of the Union, Part IV, chap. iii. 

Cape Times, erroneous views of, on 
Haliliut treaty of 1923, 897. 

Cape Town, seat of legislature, 714. 

Capital cases, judge's reports in cases of, 
1116; special responsibility given to 
Governor of Newfoundland and 
Governor-General of the Union re- 
garding, 1110, 1114, 1118, 1119 ; in 
Southern Bhodesia and Malta, 1119. 

Capital of Union of South Africa, 714. 

Carleton, Sir Guy (Lord Dorchester), 
his pro-Erench policy in Quebec, 6, 6. 

Carlyle, Thomas, Imperial view^s of, 
1155. 

Carmichael, Sir Thomas D. Gibson- 
(Lord Carmichael of Skirling), Gover- 
nor of Victoria (1908-11), later of 
Madras and of Bengal, refuses to 
accept presents, 75 ; grants dissolution 
of Parliament to Sir T. Bent, 120, 
277 ; acknowledgement of author's ; 
obligation to, xxv. i 

Carnarvon, Loid, Secretary of State for 1 
the Colonics (1866-7, 1874-8), 26, | 
218, 276, 278, 322, 464, 475, 513 n. 1, j 
537, 561, 578, 699, 747, 868, 1115, ‘ 
1158. j 

Caroline and Marshall Islands, obtained { 
by Germany in 1886, 869 ; pass to ! 
Japan in 1919 under Mandates, 882. 

Carriage of Goods by Sea Act, 1924, 
Imperial, 046 n. 2, 1240. 

Carrington, Earl of (later Marquis of 
liiK^olnshire), Governor of New 
South Wales (1885-90), declines to 
accept presents, 76 ; refuses dissolu- 


tion to Sir J. Bobertson, 163 ; swamps 
New South Wales Council, 453. 

Carter, Hon, Sir Frederic Bowker 
Terrington, Premier (1865-70, 1874- 

7) , and later C.J. of Newfoundland. 
324. 

Cartier, Hon. Sir G. E., Bart., one of 
the Fathers of Canadian federation, 
and colleague of Sir John Macdonald 
(1854-62, 1864-73), 505. 

CartwTight, Bt. Hon. Sir Richard, 
G.C.M.G., ]VIinister of Finance (1873- 

8) , Minister of Trade and Commerce 
(1896-1911), appointed in 1902 to 
Privy Council but never sworn, 864 ; 
views of, on Canadian Senate, 465. 

Casault, Hon. L. E. N., J. of the Su- 
preme Court, Quebec (1870-94), C.J. 
(1894-1904), Quebec, proposal to re- 
move from professorial chair at 
Laval, 1133 n. 2. 

Casbin, Hon. Sir Michael, Prime Minister 
of Newfoundland in 1918, 273. 

Cathcart, Earl of, Governor-General of 
Canada (1845), 17. 

Caucus, selection of Premier and deter- 
mination of policy by, in Australia, 
261, 262, 273. 

Cave, Viscount, Lord Chancellor, his 
quite erroneous view of Irish Free 
State constitution, xxiii, 1090. 

Cecil, Lord, on League of Nations, 1209. 

Censure of Governor (of. Lord Iklilner’s 
case, Hansard, ser. 4, cxxiv, 464 
1410 fE.), 118-22. 

Census and Statistics, Commonwealth 
legislative power as to, 626. 

Central Australia, administration of, 686. 

Central Court of New Guinea, appeal 
lies to High Court of Commonwealth 
(but not as a federal Court, but under 
the powers of the Mandate, 37 C.L.R, 
at p, 450), 665 n. 6. 

Central Fund Acts, Irish Free State, 
366 n. 2. 

Central legislature, as defined in Infer- 
pretation Act, 1889 (Imperial), for 
what purposes applicable to Com- 
monwealth of Australia, 620. 

Certificates for masters and mates, 
colonial investigations as to, 943. 

Certificates of birth, legal evidence in 
Dominions, under Imperial legisla- 
tion, 1037. 

Cession, power of Crown to legislate for 
colony by, 4, 6. 

Cession of territory by Crown (Parlia- 
mentary sanction insisted on in 
1904 by Mr. Balfour’s Ministry 
against King Edward VII), 344. 
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under s. 7 cl. (iv) Court Fees Act, pp. 66-69. See also the cases cited 
under S. 1, supra. 

In a suit for declaratory decree where consequential relief is prayed, 
the plaintiif is entitled to put his own valuation subject to ss. 4 and 9 
of this Act but he must put one single and entire sum as representmg 
the value of all the reliefs and cannot put one valuation for purposes of 
court-fee and another for purposes of jurisdiction. Basanta Kumari 
Debya v, Nalini Nath Bhattacharjeei 57 C.L.J. 465 ; see also 36 All. 
500; 47 All. 501 ; 46 All. 419. 

S. 8 of the Suits Valuation Act takes effect as against s. U of the 
Madras Civil Courts Act and where such a suit in respect of land 
worth Rs. 8,000 was valued at Rs. 4,000, and was disposed of by the 
sub-court, the forum of appeal is determined by the latter value, 
and an appeal lies only to the District Court and not to the High Court. 
Official Reciever of Ramnad v. Arunachalam Chettiar, 65 M. L. J. 
420 =• 38 L. W. 447 - 1933 Mad. 721 . 

Cancellation of documents.— In a suit for cancellation of 
documents, although the value put by the plaintiff on his suit prirna 
facie determines the jurisdiction, the plaintiff cannot place an arbitrary 
value. Maung Noe v. Maung Kha Pu, 1933 Rang. 40. But there is 
a conflict of decisions as to the power of the court to revise the 
plaintiffs valuation in such classes of suits, for which see under s. 7 
cl. (iv) Court Fees Act at pp. 66-69, supra. 

Cancellation of decrees.— See under s. 7 cl. (iv) (c) Court Fees 
Act, pp. 107-109 and 113-117. 

Suit for injunction.— See pp. 119-120. 

Suit for accounts.— In a suit for accounts, the jurisdiction 
value and the court fee value are the same. Iswarappa v, Dhanjit 
56 Bom. 23*1932 Bom. Ill ; see also Mohan Lai v. Nihal Chanda 
1935 Lah 40; Ma Thin On v. Ma Ngwe Hmon, 12 Rang. 512 
(Administration suit) ; Muhammad Abdul Majid v. Ala Bux^ 47 All. 
534, See also at p. 125, supra. As to value of a suit for dissolution 
of partnership, see Arura Mai Uttam Chand v. Makhan Mai Amir 
Chand, 1930 Lah. 725. As to the power of the plaintiff to fix the 
value, see under s. 7 cl. (iv) (f) of the Court Fees Act, pp. 125-126. 
As to valuation of appeals in suits for accounts, see pp. 127-144. 

As to the power of a court to pass a decree in a suit for accounts, 
for a sum in excess of its pecuniary jurisdiction, see under s. 11 of 
the Court Fees Act, pp. 244-253 supra. As to the view of* the 
Patna High Court on the point, see the recent decision in Mi. Urehan 
Kuer v. Mt. Kabutri, 13 Pat. 344* 1934 Pat. 204 (S. B.), holding 
that in a suit for partnership accounts, the jurisdiction of the court is 
not 'ousted by the court ultimately finding that a decree for a sum 
exceeding the limits of its pecuniary jurisdiction should be given to 
the plaintiff. 
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Civil or Public Service Commissions, in 
Dominions, 290-7. 

Civil servants as candidates for Parlia- 
ment (resignation on nomination not 
required in New South Wales, Wes- 
tern Australia ; proposal to this end 
rejected in V'ictoria in 1026), 295. 

Civil Service Act, 1884, New South 
Wales, 288 n. 1. 

Civil Service in the Dominions, Part II, 
chap, viii ; in Canada as affected by 
federation, 577 ; in the Common- 
wealth of Australia as affected by 
federation, C73 ; in the Union of 
South Africa as affected by Union, 
731, 732. 

Civil uniforms (revised by Crown in 
Aug. 1927), 1026. 

Claims against Dominion, State or 
Provincial Government, 100-3. 

Claims against Imperial government 
arising out of Colonial affairs, where 
justiciable, 102, 103. 

Clainia against the Government and Crotcn 
Suita Actf 1912, New South Wales, 
671. 

Clarendon, Lord, Secretary of State for 
Foreign Affairs, desires to see Canada 
independent, 1156. 

Clarendon, Lord, reports on Canadian 
visit ( 1 920) in connexion with emigra- ! 
tion, 1239 n. 1. 

Clarke, Sir George Sydenham (Lord Syd- 
enham), G.C.S.I.. G.C.M.G., G.C.LE., 
G.B.E., Governor of Victoria (1901-4), 
criticized for remarks on defence, 
279 n. 2. 

Class Areas Bill, Union of South Africa, 
835 ; dropped as result of Coikference 
of 1927, App. B. 

Olemencoau, Georges, Premier of France, 
represents France at Peace Confer- 
ence, 1 105 ; one of Council of Four 
there, 880. 

Closing of drifts in South Africa in 
1895, nearly results in war, 705. 
Closure (may be moved in Victorian 
Council if supported by six members ; 
21 Sept., 1926), 386, 387. 

Coaker, W. F., President of the Fisher- 
men's Union, Newfoundland, 134; 
alleged connexion writh movement 
for federation with Canada, 510. 

Coal Minea Regulation Act, 1899, 
Bntish Columbia, anti- Japanese 
clauses of, 819. 

Coalition governments, in Dominions, 
xxi, 233, 246, 251, 252, 255. 

Coasting trade. Dominion power to 
regiUate their, 942, 945; special 


authority of the Commonwealth as 
to, 645, 646 ; suggested extension of 
term to cover inter-imperial trade 
1180. 

Coates, Rt. Hon. J. G., Prime Minister 
of New Zealand (1925- ), 255, 908 
917, 1165, 1244. 

Cobalt case, in Ontario (Macphail, 
Canada University Magazine, x, 202 
ff.), 567. 

Cobden, Richard, hostility of, to Colonial 
connexion, 1155. 

Cockburn, C.J., charge in The Queen v. 
jS^elaon and Brand, 97 n. 3. 

Cockshutt, H., Lieutenant-Governor of 
Ontario, his attitude to ministry in 
defeat, 179. 

Coderre, J., on police inefficiency in 
Montreal, 208 n. 1. 

Coinage, Imperial and local, 86 ; Im- 
perial control of, 938-41 ; discussion 
of decimal, 1192. 

Coinage Act, 1870, Imperial, amended 
in 1891 and 1893, 86, 938. 

Coinage Act, 1909, Commonwealth of 
Australia, 629 n. 2. 

Coinage Act, 1926, Irish Free State, 
940. 

Coinage {Colonial Offences) Act, 1853, 
Imperial, 309, 940 n. 1, 1037, 1086. 

Colbome, Sir John, laeutonaiit-Gover- 
nor of Upper Canada (1828-36), 
establishes rectories, 1137. 

Cold storage, statistics of food stuffs in, 
to be m^e available if possible, 1243. 

Colebrooke, Sir William, Lieutenant- 
Governor of New Brunswick, 20, 

Colenso, Bishop, his disputes with the 
Bishop of Cape Town, 1128-31. 

CoUier, Hon. P., Premier of Western 
Australia (1924- }, 243 ; his govern- 
ment sustained at the Gener^ Elec- 
tion of 1927, XX. 

Collision regulations, validity of local, 
950 n. 3. 

Collisions, and salvage, conventions on, 
1910, application of, to Dominions, 
950, 951. 

Collisions, Dominion Courts' jurisdic- 
tion in cases of, 943, 1082. 

Colombia, treaties of 16 Feb. 1866 and 
20 Aug. 1912 with, 849, 875. 

Colonial Boundaries Act, 1895, Imperial, 
330, 355, 511, 608, 679, 689, 710, 
1033. 

Colonial Clergy, 1131, 1132. 

Colonial Cl^y Act, 1874, Imperial, 
1132 n. 1. 

Colonial Conference, 1887, 112, 1004, 
1176, 1177. 
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framed have the force of law. It is not for courts to consider whether 
in the case of particular classes of suits, the High Court and the Local 
Government have exercised their discretion wisely. Ganpat Rao v. 
Laxmibai, 43 L C. 64= 15 N. L. R. 24. 

The fee fixed in Art. 17 of Sch. II is only provisional and if and 
when rules are framed for computing the value for court-fees in any or 
all the cases mentioned therein, the fee will have to be levied accord- 
ingly. Ganpat Rao v. Lakshmi Bai, 43 I. C. 64 (Nag.) ; see also 
Amdu V. Pessi, 1930 Nag, 20 ; Nok Sing v. Bholusing, 1930 Nag. 73. 

In the Punjab a suit to get a wall demolished and for injunction 
falls under R. 4 of the Lahore High Court Rules. Munshi Ram v. 
Ram Saraih 1934 Lah. 796. But that rule is not applicable to a suit 
for injunction restraining the Municipal Committee from demolishing 
a thara not constructed in acordance with the sanction. Dmgarsi Das 
V. The Mnnicipal Committee^ Fazilka, 11 Lah. 38= 1929 Lah. 556. 

In Central Provinces, a suit for declaration regarding an adoption 
is to be valued at I the market-value of the property, title to which 
would be affected by it» if it' exceeds Rs. 400 in value. Harihar Rao 
V. Salu Bait 1927 Nag. 256 ; see also Amdu v. Pessit 1930 Nag. 20 ; 
Nok singh v, Bholusinghf 1930 Nag. 73. 

Where no rules have been framed, the Court-Fees Act would apply 
and the fees prescribed in the Schedules to that Act have to be paid. 
Varadaraja v. Arumughamt 22 L. W. 15*1925 Mad. 1216. 

The Calcutta High Court has held that in cases falling under s. 7 
cl. (iv) Court Fees Act, the Court has power to correct the plaintiff’s 
valuation, but so long as there are no rules made under s. 9 of the Suits 
Valuation Act, the Court would have no standard before it on which 
it may regard the plaintiffs valuation as an under-valuation and its 
powers of correction would have to be exercised on that footing. 
Narayangunj Central Co-operative Sale and Supply Society v. Mafiz* 
uddin Ahmed 61 Cal. 796 = 1934 Cal. 448 (F. B.) See also Chinnam- 
mal V. Madarsa Rowther, 27 Mad. 480. 

As regards value in suits for restitution of conjugal rights, rules 
have been framed only in the Punjab. Ancillary reliefs may be ignored. 
Naihur v. MusstChuhfit 52 I. C. IC1 = 20 P. L. R. 1919. In other 
provinces, the plaintiff’s valuation is accepted unless it is not bona fide 
in the opinion of the court. See Jashoda Chhotu v. Chhotu Mannut 
11 Bom. L. R. 1352 ; Jan Mahomed Mandel v. Meshar Bibit 34 Cal, 
352 ; Zair Hussain Khan v. Khurshed JaHt 28 All. 545. 

10 Repealed. 
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nf r.irliamcnt, 405, 406; dura- 
411; payment, 413; electoral 
inattf*:*'* 41*i ; redistribution, 421 ; 
rj*i«-r (-'banibf‘T, 430-2 ; relations of 
137-0,401-6; reser- 
of b'ills 751, 752; disallow- 
751>; Britioh Indians, 815; 
K'laa:; S37 ; treaty legislation, 

021, 1*22 ; pT(*ferontial tariff system, 

031, 033 ; enrrency, 938, 939 ; 

•"•dpping. Part V, chap, 
vii ; t'( •pnTi;ilit, 938 ; military de- 
Oii.v, 1^71, 074, 984-8, 091, 992; 
iictval d»*fc*nec, 10133, 1001, 1005, 1006, 
1007, 1W3, 1009. 1011, 1012, 1014, 
lolu, lol7 ; naturalization, 1042, 
1043; citizenship, 1047; mandate, 

10 17-55 ; judicial tenure, 1070, 1071 
n. 3 ; Admiral tjT jurisdiction, 1083 ; 
appeal, 1091. 

CtnhmH?n,a7th of Australia Constitution 
Act, 1900, Part TV, chap, ii ; a. 6, 313, 
&2U9UU 930, 1005. 

Common ;vc‘iilth and States, principles 
of relatiuns of, G05-61 ; proposals of 
1927 for new financial relations, 
1219, 1250, 

Commonwealth Coyiciliation ard Arbitral 
lion Jet, 1904^21, 627 n. 4, 640-^. 
Common wealth Cone ilialion and Arbitra- 
lion (Amcndtnent) Act, 1926, 700. 
Commonwealth Electoral Act, 1918-22, 
397, 421 n. 1. 

Commonweal til of Australia and New 
Zealand legislation on shipping, con- 
lliots of, 940, 047, 948. 
Commonwealth Shipping Board, 1014. 
Communication, ^ee Channel of Conunu- 
nication. 

Companies, federnl and provincial 
legislative powers in Canada as to, 
547-9 ; federal and State legislative 
powers in Australia as to, 639, 640; 
provincial flowers as to taxation of 
financial, rnion of South Africa, 723. 
Companies, uuiforinity of law as to, 
in the Empire, 1183, 1184, 1192, 
1198. 

Company legislation, non-allowance of, 
767, 708. 

Comparison of Auislralian and Canadian 
federation, 603-8. 

Compari^n of British and Dominion 
expenditure on defence, 1017. 
CompeiLsatiun, when necessary in tak- 
in Canada. 531 ; in 
Nortlieni Ireland, 319; in the Irish 
Free State, aig, 

Oomptrolk^ and Auditor-Gencral, Irish 
Free-State, n. 2. 


Compulsory arbitration clause of Sta- 
tute of Permanent Court of Inter- 
national Justice, 916 ; not to be 
accepted without consultation by 
any Dominion, 1240. 

Compulsory enfranchisement of North 
American Indians, proposal for, 
786, 787. 

Compubory enrolment of voters, 419, 
420. 

Compulsory licences under Copyright 
Act, 1911, 1099. ^ ^ . 

Compulsory service in Canada, during 
war of 1914-18, 981-3 ; in Common- 
wealth of Australia, 984-8; in 
Newfoundland, 983, 984; in New 
Zealand, 988, 989 ; in Union of South 
iirica, 989; untoward effect on 
proposals for, of Imperial Federation 
propaganda, vii. 

Compulsory training, in force in the 
Commonwealth of Australia, New 
Zealand, and the Union of South 
Africa, Part V, chap, x, § 3; in 
Southern Rhodesia, 1248, 1249. 
Compulsory voting, in Commonwealth 
of Australia, 397 (adopted in Victoria 
in 1926) ; in Queensland, 399, 420. 
Compulsory Voting Act, 1926, Victoria 


£2), 422 n. 2. . 

Concealment of vital foreign issues 
from Dominions, 877 n. 2. 

Conception Bay, part of Newfoundland 
territory, 325. 

Conditional contraband, recognition ot 
food as. causes Dominion objections 
to Declaration of London, 873. 
Conditions imposed by Governor m 
connexion with dissolution, 161, 16.- ; 
difficulty of enforcing shown in 1914 
in Tasmania, 170, 171. ^ ^ ... 

[ Conduct of business of Cabmet with 
Governor, 274-81. , 

Conference between Houses of Parlia- 
ment, 385. ^ 1 

Conference of 1901 on Judicial Appeals, 

1100 - . ^ * 1 . 
Conference of Labour Parties of tne 
Empire, Australian indifference to 
emigration at, 775. 

Conference on Naval and Alilitajy 
Defence of 1909, 976, 1006, 1007, 
1183, 1190. , 

Conference on pollution of water by on, 
Washington. 1926, 1240. 

Conference on Safety of Life at bea, 
1913-14, separate representation of 
Dominions at the, 860, 876. 
Conferences of Premiers in Australia 
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direct its order to a Court competent to entertain the 
suit or appeal. 

(4) The provisions of this section with respect to an 
Appellate Court shall, so far as they can be made appli- 
cable, apply to a Court exercising revisional jurisdiction 
under section 622 of the Code of Civil Procedure Or 
other enactment for the time being in force. 

(5) This section extends to the whole of British 

India, and shall come into force on the first day of Tiily 
1887. - . . 

COMMENTARY. ' , ' 

. . Code of Civil Procedure.— The reference to ss. 578 and 622 
of'the old Code must be read as references to the corresponding provi< 
sions 6f the present Code, viz,, ss. 9 ) and 115. 

Scope of the section. — The section covers all cases of 
errorfeoUs valuation. Aklemanmssa v. Mahomed Hatefn, 31 Cal. 849 
(Arbitrary valuation given in a case which is incapable of valuation). 
The section applies also to erroneous valuation caused by a wrong 
application of the sections of the Court-Fees Act. Ainmalu Ammal 
y; Kfishnan Nair, 52 1. C. 715 = 30 M. L. J. 38 ; see also Krishna- 
sami v. Kanakasahai, 14 Mad 183 ; Nana v. Mulchand, 21 I. C. 
918 -(Nag.); Balkrishna v, Jankibai, 44 Bom. 331. S. 11 includes 
dll. cases of erroneous valuation and does not make any distinction 
between cases in which the valuation depends upon rules having the 
force of law and those in which the valuation is determined otherwise, 

Jagatram Kuer v. Wt. Munder Kuer, 13 Pat, 290 = 1934 Pat, 
24,0; see also Sadar Khan v, Musst Aisha Bibi, 6 Lah. 105 “19.25 
Lah. 290 (F. B.) overruling 132 P. R. 1894 and 35 P. R. i901. 

Object of the eection. — The object of the section is to .provide 
a- niachinery for curing the original want of jurisdiction in certaip 
circuniastances. Per Coutts Trotter, J. in Kelu Achan v. PafVathi 
‘tfelhiyar, 46 Mad. 631=18 L. W. 1=45 M. L. J. 135 = 1924 Mad. 
■6(F. B.). 

Application of section.— This section is not applicable to 
.validate arbitration proceedings in a suit pending before a court having 
no i^uniary jurisdiction where objection had been taken by the 
defendant in time but was not decided by the court. Amir Chand v, 
Buti Shah, 1930 Lah. 195. The application of the* section is' not 
confined to cases of final disposal; Even where the lower appellate 
dourt .has remanded a. case to the firgt court for a finding, without 
'Pecuniary jurisdiction to hear the appeal, the defect isxcured by the 
j^tioxL Raman v. Secretary ,of jState for hidia in Council^ 1^4 
hfad:427. ’ - 
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Controller of Customs an<l Inland 
Itevenvifs as non -Cabinet Ministers 
in C.injKia in 2117, 2:JS. 

C'onvf'iit:oi 2 . n.«. of responsible 

jrovt riiiiu nt, Part I, pbaj[i. ii; Part 
II, thi.p. vii. 

Conve!if:oii ami Statute on Freedom 
r»f Tran? if, llf21, SSiJ u. 3. 

(’oiiVfntifUi and Statute on the Iiitcr- 
nalioiuil Readme of Maritime Ports, 
3i»23, SS5 ri/3, 

Ojnvention as to conditions of resi- 
dence and business, with Turkey, 
852 11. 3. 

Convention as to disposal of real and 
personal propert 3 \witli United States, 
C*anadian accession to, 021. 

Convention as to mail ships, 1800, 
apY»litiation of, to Australian Colonies, 
022 . 

Convention as to prohibition of niptht 
work of ^'omen, Canada’s attitude to, 
021 . 

Convention for the Suppression of the 
Trattic in Women and Children, 1021, 
88«j n. 3. 

Convcmtiori on tho Regime of Navigable 
Waters, 1021, 885.' 

Conventions for C'ompulsory military 
siTviee, Dominions subjcMits not in- 
cluded in, 878. 

Conventions for the Regulation of 
Aerial Navigation, 1010 and 1023, flOS, 

Conventions on limitation of ship- 
owners’ liability and on maritime liens 
and mortgages, discussed at Imperial 
Conference of 1020, 1240. 

Conversion of merchant ship into man- 
of-war, ground of Dominion objec- 
tions to Declaration of London, 873. 

Conveyance of prI«onera outside colo- 
nial waters legalized bj’’ Imperial Act, 
103.3. 

Cook, Rt. Hon. Sir Jcjsepb, G.C.M.G., 
Prime Minister of the Cumnionwciillh 
of Australia (1013-14;, and later 
High Commissioner (132l-7|, 137, 
138, 141, 184, 242, 251, 252, 253, 20U, 
403, 405, S80. 

Cook, J., removal from judicial office 
in Trinidad, 1108 n, 3. 

Cook Islands, annexed to New Zealand, 
in 1001, 355; Govemmeut of, 701, 
702, 870. 

Co-operation between different parts of 
tfao Empire, Part VII I, chap, ii and 
ill ; and jvee Table of Contents. 

Ceg^jfrighl Aft, 1842, Imperial, 953. 

CmrtyAl Art, 1011, Imperial, 343, 344, 
9123, 050, 1032. 


: Copyright Ad, 1875, Canada, 766, 954. 

, Copyright Act, 1889, Canada, 751, 760, 

954, 955. 

Copyright Acts, 1921 and 1923, Canada, 

955. 

Copyright Acts, 1905 and 1912, Common- 
wealth of Australia, 629 n. 2. 

. CojijTight Bill, 1872, Canada, 766, 953. 
Coxmigbt legislation, Commonw’ealth 
|)Ower as to, 026; Imperial and 
I Dominion relations as to, 219, 751, 

; 766, ‘953-60 ; discussed by Imperial 

Conference, 1183, 1184, 1192. 

Corfu, Italian attack on in 1923, SOS. 

. Coronation of King Edward VH in 
I 1902, State Premiers invited through 
1 Governor-General refuse to attend. 

1 615; of George V, invited through 

1 Governors in 1910, 615 n. 3. 
i Corporations, proposed extension of 
' Commonwealth power as to, 692, 693, 

; 698 ; see also Companies. 

I Correspondence rules, 76-9; see also 
j Channel of Communication. 

' Corruption engendered by political 
! honours, 1022. 

j Cosgrave, W. T., President of the Irish 
! Free State (his government sustained 
i by easting vote of chairman on 16 
Aug. 1927), 245, 1223, 1224; obtains 
a dissolution of Parliament in Aug. 
1927, 1254, 1255. 

! Costa Rica, treaty of 1913 with, 819. 

I Council, see Executive Council; 
Governor in Council, 107, 108. 
Council of Defence, Canada, 991, 

■ Council of Defence, Commonwealth of 
I Australia (for personnel see Pari, Deb, 

' 1926, p. 5458), 977, 992. 

Council of Defence, Irish Free State, 
‘#97, 998. 

’ (,^ouncil of Defence, Southern Rhodesia, 
1249. 

Council of Defence, Union of South 
Africa, 977, 1»96. 

Council of Four, at Peace Conference, 
889. 

• Council of Ireland, aboi-tive scheme for, 
317, 

. Council of League of Nations, Dominion 
eligibility for election as members of 
(Irish Free State candidate in 1926 ; 
Canada elected in 1927), 880. 

Coumil of State, in India, 47. 

Council of Ten, at Peace Conference, 
880. 

i Country party, in Australia, 142, 251, 

I 252 ; in Victoria, 169 ; quarrels with 
; Liberal party in 1927 and brings 
j about Labour GoTcmmcnt, xx. 
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Nyun, 1929 Rang. 228. See also Shankar v. Trilok Nath, 11 Lah. 
15 “1929 Lah. 509; A Ckehnayya v, A. Lakshmi Devamma, 
1925 Mad. 171 ; Dinesh Chandra v. Sarmmoyi, 1 C. W. N. 135, 
The appellate court is not justified in directing the plaint to be returned 
for presentation to proper court on the ground of over- valuation unless 
it is also satisfied for reasons to be recorded in writing that 
the over- valuation has prejudicially affected the disposal of the suit on 
the merits. Raghunandan Prasad v. Ajodhya Singh, 1930 All. 
869 ; See also WaliiduUa v, Kanh lya Lai, 25 All. 174. The 
validity of the decree is not affected by the mere fact that a suit 
has been over-valued or under- valued} unless the disposal of the suit on 
the merits has been prejudicially affected by that. Moo/ Chand Moti- 
lalv. Ram Kishen, 55 All. 31 5 » 1933 A. L. J. 222*1933 All. 249 
(F.B.) See aho Naran Chandra Ghos& v. Rangalal Ghose, 37 C.W.N. 
764 ; Budha Mai v. Ralia Ram, 9 Lah* 418* 1928 Lah. 825. A suit 
for maintenance valued at Rs. 3»000 having been disposed of on the 
meritSs and an appeal having been filed against the decree, the appel- 
late court should not entertain an objection to jurisdiction on the 
ground that the value was Rs. 18,000 as it was cured by waiver. 
Mamir Kaur v. Court of Wards, 33 P* L. R. 634* 1932 Lah. 538. 

The question whether the want of pecuniary jurisdiction has pre- 
judicially affected the disposal of the case on the merits or not must be 
decided in the circumstances of each case. Shcoraj Singh v, Phuh 
basa Kuer, 28 0. C. 203* 1925 Oudh 561. The reference in the sec- 
tion to the disposal of the suit being prejudicially affected orj the 
merits has nothing to do with the different rules of procedure relating 
to the ffling of appeals. The argument that an under- valuation result- 
ing in the trial of the suit before the District Munsiff, must be prejudi- 
cial to the unsuccessful party, because an appeal from him lies to a 
District Court and then to the High Court by Second Appeal where 
questions of fact are not open to discussion, whereas, if the suit has 
been brought originally before the Sub Court it would come by first 
appeal to the High Court, where questions of fact are open to discussion 
is untenable. Kelu Achanv, Parvathi Nelhiyar 46 Mad. 631*45 
M. L. J, 135*18 L, W, 1*1924 Mad. 6 (F. B.) ; Musa Imran v. 
Bhagawan Das, 1927 All. 359 ; see Narasimham v. Suhra- 
maniam, 1927 Mad. 201 holding that the mere fact that a party was 
deprived of a right of appeal on facts before the High Court cannot 
be deemed to have prejudicially affected the disposal of the appeal on 
the merits. See also Mt* Ilahi Jan v. Rahmanullah, 1928 Lah. 670. 
But see Baimi v, Mangu, 114 I. C. 440 (Lah.) and also the cases 
cited below. 

Where if the appeal were properly valued, it would have come 
directly to the High Court, where it would be decided by a Bench of 
two judges as a first appeal, the under-valuation resulting in its disposal 
by the District Judge must be deemed to have prejudicially affected 
l^e disposal of the appeal on the merits. Rukmin Das v. Deva Singh, 
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anti 1000, npj»lipd to South West j 
Afriea, 105S. ; 

Crown lurids. Imperial abandonment of ' 
fontrol over, TTl-."), 

Crown Proper ij for of Ciriqualand West, ■ 
ofiit'tr aboLsbt'd, Till. 

Crfu‘’n iinhutus Art, 22 Viet. Xo. 241, ! 

\':(‘torj:i, 1.S2. | 

(Vow’ri Xe-at Pass railway agrt*ement, in j 
Canada, oifl. I 

( 'row t her, W. L., Pi*eniicr of \ 

Tasmania MS78-0J, refused dissolu- j 
ti'»n in 1S71*, lOIl. ; 

Cullen, Hon, Sir William P., K.C.M.G., j 
deelincs adviee of Ministers as to | 
prorogation of Parliament, 174, 175. j 
Curn.n<'V, Imperial control over, 938- ' 
41. " ; 

Currency notes, Xewfoun<lland legisla- | 
tion un to, 941. i 

Cummy\ eoinage and legal tender, | 
Commonwealth legislative power as : 
to, *520 ; fit f C'oinaiie. ; 

Currie, Gen. *Sir Arthur W,, G.C.M.G., j 
K.C.B., commands Canadian Army . 
Corps in Fraiiee (1017-19), now Prin- ■ 
(*il*al of MeGill University, Montreal, j 
979, 983, I 

Curzon, Marquis of, Secretary of State 
for Foreign Affairs, bad policy of, 
in rc,spe(*t of Lausanne treaty, 004, | 
{105, 1200 ; disapproves separate | 
diplf«matie representation of Domi- | 
nions, 895 n, 1. 

Custody of idiot.s and lunatics, formerly 
delegated to Governor, 111. 

Customs AcU 1901, Commonwealth of 
Australia, 4il3 n. 1, 000. 

Customs and excise, solely under the 
Commonwealth of Australia, 025, i 
«27, 1250. 

Customs CohsoUdntion Art, 1870, Im- ' 
perial, 327, 957 n. 1, lii37. 

Customs exc'-utive. Imperial c«jntr»»! f»f 
(IJccr, lintish V'thmml 1754- ; 

♦>5, pp. 231 tf., 2SS If.) ; surrt'ndertMl ; 
(1851-5: 7^//7.7V;^).,Fcb.4,lS5l,p.4; ; 
1 ffiily 1 n,“>2, i>. 07; Hannay, Snr \ 
Jiruhstnekt i, 410 II. ; ii, 23, 172 ; j 
Grey, Colon uil Policy^ ii, 370, 370), ; 
027. ! 

Customs duties, IVominion eontrol over, ! 
<*oneeded by Imperial Government, I 
4)27-32 ; nature of, divergence of ‘ 
judi<*ial views as to, 530. 

Customs forfeitures, in Canada belong 
to tho Dominion, 531 n. 4. j 

Customs formalities, proposals to aim- ' 
plify, supported by Imperial Con- 
terenoe, 1218. 


Customs Tariff, 1907, Canada, 857. 

Customs Tariff, 1920, Commonwealth 
of Australia, 030 n. 3. 

Cus(o7ns Tariff (Aynendmeuf) Act, 1920, 
Union of South Africa, 926 n. 1. 

Customs Union in South Africa, 705, 
700. 

Cutch (Kach), Maharao (Maharaja) of, 
represents India at the Imperial 
Conference of 1921, 1202. 

Cyprus, letters patent, attempt to 
"override Colonial Laics Validity Act, 
xviii, 1121 n. ,3. 

Czeeho-Slovakia, treaty of peace with, 
880, SSL 

Dafoe, J. W., suggests British League of 
Commonwealths, 1172. 

Daglish, Hon. H., resigns ofiBco as Pre- 
mier, Western Australia, in 1905, 205. 

Dalgety once proposed as capital of the 
Commonwealth, 683. 

Dandurand, Hon. R., Senator of Canada, 
406. 

Dardanelles, Dominion forces at the, 
987, 988. 

Dardanelles Commission, \'icws of, as to 
Committee of Imperial Defence, 075. 

Darling, Sir Charles, K.C.B., Governor 
of Victoria (1863-6), supports lower 
house in dispute with Legislative 
Council, 121, 182, 474, 475, 476. 

Dawes, Col., Vice-President of the 
United States, scheme for repara- 
tions, 898. 

Day sittings of Parliament (in New 
South Wales, 10 a.m. to 6 p.m. on 
Tuesday, Wednesday, Thursday ; 
government business has precedence 
save 10 a.m. to 12 on Tuesday ; Sept. 
22, 1926), 387 n. 4. 

Days of grace, cannot be granted by a 
Governor, save by delegation, 93 ; 
IHility of, de«‘ided by Imperial Govem- 
ment dTiring war, 87S. 

Deidloeks, towetii two Houses of Par- 
liament, provisions against, Part III, 
chaps, vii and viii ; in Tasmania, 
1246, 1247. 

Deukin, Hon. Alfred, Prime Minister of 
the Commonwealth of Australia 
(1003-4, 1005-8, 1000-10), 117, 164, 
219, 234, 242, 252, 603, 612, 635, 607, 
681. 685. 002, 603, 707, 766, 845, SCO, 
921, 1005, 1006, 1024, 1100, 1182, 
1185, 1219. 

Deas Thomson, E., favours federation in 
Australia, 598. 

Death duties. Dominion and provincial 
powders of imposing, 334. 
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[skf. 

case, the proper course s®ems 16 be for the appellate court to set aside 
the decree of the trial court or the lower appellate court as the case 
may be, and direct it to return the plaint or the memorandam of appeal 
to'be presented to the proper court. . , /f 

Where the pecuniary value of the suit is beyond the jurisdiction 
of the lower court, but the appellate court decides to ignore the objet* 
tioD as to jurisdiction and proceed with the appeal, it can still order 
payment of deficit court-fee payable in the lower court on the ooriecit 
yaluaUQn under s. 12 of the Court fees Act. Stt SLoideen Kani 
Naioor Meera, C. R. P. Nos. 866 and 1684 of 1932 (Mad.) decided 
on 19-1-34 (unreported) cited at pp. 286-287, supra. 

. 12 . Nothing in Part I or Part II shall be con- 
strued to atfect the jurisdiction- of any 

"Proceedings pending COUrt”” - . ..... 

at .commencement - of - ■ ' i . 

Part I or Part 11. (a) with Tcspcct to any suit insti- 

tuted before rule's under Part i 
applicable to the valuation of the suit take effect, or Part 
II' has come into force, as the case may be, or ‘ ' . 

- "(fc^ with respect to any appeal arising out of any 
such suit. ' ' ■ 
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li7S ; on rf^ipnnf-ible poTemment in 
W'sf^ rn AT;>tr;i]ia, 

DfTijy, Karl of, Primo MiiiL«tt*r of the ; 
rriitt"! Kin-fiioni, Rf eivos fil^solution 
in isr>s If"). 

D» vift , fic'tion of non-change of 

Ar!j Commonwealth of . 

Olio n. l\ 1 

Dito.it flivcr channel, not territorial : 

V afiTii of Ciiiada, 10S2. 
th‘ W'.'Iem, E., Iriwh patriot anri Prc&i- 
derit of the revolutionary Republic, 
now leader Ult27) of Pianna Fail, ■ 
takes seat in Dail in Auirust 1027, 40, 
210 n. 1, 2“)ti n. 1, 202, 517, 503 n. 1, ' 
70h, 707 n. 1, 970 n. 2, 1023, 1029 n. 1, ! 
1165. 1254. 

Dirthpmnd mtd Migration *4rf, 1926, 
Com moil wealth of Auhtralia, 701. 
do V'illiers, Lord, Chief Justice of the 
Supreme Court, Cape* of Good Hope 
I1S74-101O); K.C.M.Ct. ; President of ‘ 
Soistli African National Convention; 
Cliirf Justice of the Supreme Court of 
the Union (1010-14), appointed to . 
administer Union of South Africa, ! 
73; comic oonceni for his precedence, i 
1029 n. 2 ; condemns federal system ; 
for South Africa, 589 n. 1, 708; ; 
created a peer, 1023 ; doubts legality ^ 
of certain war measures in the Union, , 
079 «. 1 ; insists on rule of law’, 207 ; i 
objects to sitting at Bloemfontein, : 
714 n. 3 ; points out impossibility of i 
Dominion neutrality in war, 872- 
Dcvlin, Jostiph, leader of Nationalists in ' 
Northern Ireland, 258. 

De Wet, General, rebels against British , 
Crown, 202. 

Dibbs, Hon. Sir George, K.C.AI.G., Pre- • 
mier of New South W ales (1885, 1889, 

1 S91-4), suggests union of New South , 
Wales and \dctoria, 6o2, 

Dicey, l^rofessor, A. V., K.C., views of, , 
on martial law, 192 ; his Confict of . 
Jjaws, ed. 3 (1922) and 4 (1927), by . 
author, used in this work, xxvi n. 1. j 
Dfrfd, judicial, distinguished from ratio i 
dfcidentUt not binding on other Courts, , 
RK)3 n. 6. 

Di^erential duties, restrictions as to • 
impfwltion of (ef. Dickerson, American | 
Colonial (Stwernment, pp. 249 ff.), 211, 
597, 698. 752, 928, 929; in favour j 
of foreign countries still asked for by . 
New Zealand in 1871-2, 931 ; power i 
to enact aa regards other Australian • 
colomes conceded in 1873, 9311-2; j 
fully oonceded in 1895, 931. 


Dignity, lack of, in British politicians 
(with Mr. MacDonald’s action in 1024 
cf. Lord Oxford’s acceptance of a 
pension from friends). If >23 n. 1. 

Dilke, Rt. Hon. Sir C. \V., Bart., M.P., 
views of, on Imperial issues, 1157, 
1169. 

Dinizulu, chief of Zululand, unfair 
attitude of Natal Government to- 
wards, 220 ; special court for trial of, 
1092. 

Diplomatic representation of the Do- 
minions in foreign countries, and vice 
versa, xi, 893, '804, 895, 914, 1233, 
1251, 1252. 

Dirc‘ct communications between Prime 
Ministers of Empire, 76, 77 ; see also 
Channel of Communication. 

Direct communications between States 
and Imperial Government, 617. 

Direct Legislation Act, of Alberta, 304. 

Direct taxation within the province, 
alone permitted to provinces of 
Canada (British Columbia Fuel -Oil 
Tax Act, 1923 (c. 71), is invalid: 
Attorney-General for British Columbia 
V. Canadian Pacific Bailway Co,, 
[1927] S.e.R. 185 : 43 T.L.R. 750), 
519, 555-7. 

Disallow’ance of legislation (cannot be 
partial; Corr, of Sir John Macdonald, 
p. 405, 8 Jan. 1890), 213, 748, 758, 
759, 760, 766, 1147, 1148; abandon- 
ment of power of, suggested by writer 
in 1915, viii; Imperial Conference 
views in 1926 on principles affecting, 
1228, 1229 ; not negatived in case of 
Bills affecting unity of Empire, 1233. 

Disallowance of provincial Acts in 
Canada, 500-9. 

Discrimination between States, for- 
bidden in the Commonwealth, 67G, 
677. 

Disfranchising Act, applicable to rail- 
way servants in Victoria, 294. 

Disfranchising Act, Canada, 393. 

Disloyalty in Australia during the Great 
War, 987, 1171. 

Dismissal of Governor by Parliament of 
Dominions, impossible, 118. 

Dismissal of ministers, by Governor, 
122-34, 778; by King in United 
Kingdom, xiv, 123, 154, 156. 

Dismissal of officers in Dominions, 
Part II, chap. viii. 

Dispatches, formal treatment of, 77, 78. 

Disputed elections, mode of decision of 
questions regan^g, 424. 

Disputes between Bnperial and Do- 
minion Governments, 212-21. 
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BENGAL ACT IV OF 1922. 

[As amended by Amendment No, II Act^ 1922], 

THE BENGAL COURT-FEES (AMENDMENT) ACT, 1922. 

[published in THE CALCUTTA GAZETTE, EXTRAORDINARY OF THE 
29th march, 1922.] 

An Act to amend the Court-fees Act, 1870, and the Presidency Small 
Cause Courts Act, 1882, with reference to the scale of court-fees 
in Bengal, 

Whereas it is necessary to revise the scale of court-fees for Bengal, 
by amendment of the Court-Fees Act 1870, and the Presidency Small 
Cause Courts Act, 1882, in their application to Bengal, in the manner 
hereinafter appearing ; 

It is hereby enacted as follows : — 

1. (l) This Act may be called the Bengal Court-Fees (Amendment) 
Act. 1922. 

. (2) It extends to the whole of Bengal. 

(3) It shall come into force on the first day of April, 1922. 

2. The Court- fees Act, 1870, as amended by subsequent legisla- 
tion, and the Presidency Small Cause Courts Act, 1882, as amended 
by subsequent legislation, shall be amended, in their application to 
Bengal, in the manner hereinafter provided. 

3. In section 18 of the Court-Fees Act, 1870, for the words ‘a 
fee of eight annas *' the words “a fee of one rupee” shall be substituted. 

4. In item viii in section 19 of the same Act for the words “one 
thousand rupees” the words “two thousand rupees” shall be substituted. 

5. For Article 1 in the first schedule to same Act the following 
shall be substituted, namely 

When the amount or value of Six annas. 

"1. Plaint, written state- the subject-matter in dis« 

ment, pleading a set-off pute does not exceed seventy- 

or connter-claim or five rujpees, for every five 

memorandum of appeal rupees or part thereof of such 

(not otherwise provided amount or value ; 

for in this Act) or of and 

cross objection present- when such amount or value Eight annas, 
ed to any Civil or exceeds seventy-five rupees, 

Revenue Court except for every five rupees or part 

those mentioned in thereof, in excess of seventy.. 

. section 3. five rupees, up to one hundred 

. rupees 
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iKjwnpf, Hon. .^ir .Tolin, K.C.M.G., 
Pnjinier nf r*'oTitIi A:j.^tralia, -*36; 

of, on tlii-iolijtion of Parlia- 
in»T.r, hVA. 

BoTri!*' Stfwirt, Hon. W., hott 
Mini'jfi'T of CcstoiTi?. Xo'nr Zoahind» 
xir-v,.*'. f»r ni.Ity, SS4. 

Brnftiniof jr.EiliIir* .‘*'*‘'.1. 

/"/'.V f.'uirjrkht Art, IfelJS, Irii})erial, 
1 H»U n. 1 . 

DiMT«*r, Hon. \S\ H^ nry, C.B., Prime 
of the Proxirn e of Canada 
1 1 i^4;j-7 ), Chief JiiMif'p of the Court of 
Comnion Plea? of the 

C*i:irt <*f Queen*.-? Dt‘neh(l8<>;^-8),rp- 
]»er Canada, Ciiief Just let* of Ontario, 
(1W5S-77). judieiul vieus of, 342, 343, 
rjt;7. 

Dreadnoudits, Sir J. Ward's proposals 
frff a tleet of, US?. 

Dried fniit indn.stry, propo.sed profor- 
enee to U-nefit, 1214. 

df pnm, not to be exercised by 
Cov(*^^o^^ s^^x'(» on <lt*Io.i 4 {itlon, 93. 

Drf>its (ff Admiralty and the CVoxm, 
1083. 

Drury, Hon, C., fjill of his ministry in 
Oiitario in 1923, 179, 248, 2C0, 266. 

Drj'sdalc, Jjimes, acknowledgement of 
author's obligations to the late, xxv. 

Dual po.sitiou of the Governor, 117-22. 

Dudle}', Ejirl of, Governor-General of 
the Conimonuealih of Au&tralia 
criticized for support of 
Ministers, 279. 

Dufferin, Marquis of, Governor-General 
of Canada (1872-^i), 107, 111, 125, 
126, 135. 179, 573, 1119. 

Duffy. Hon. Sir 0. Gavan, K.C.3^La, 
Premier of Victoria, is refused disso- 
lution by Lord Canterbury, 160; 
rt‘fcrred to, 333, 598, 869. 

Duffy, Hon. E. Gavan, J. of the High 
Court of Australia, 644, 651, 668. 

Dundouald, Eiiri of, removal firom 
eommanrlersbip-in-ehief in Canada 
ill 1904, 276, 969, 970. 

Dunamuir, Hon. J., Lieutenant-Gover- 
nor of BritishColumbia ( 1906-10), 750. 

* Dunater ’ force, 983, 987. 

Duntruon, Royal Military College of the 
Commonwealth of Australia (in 1926 
military staff 21, civil 10, cadets 61), 
977.991 

Duplktation of Paoiflo Cable between 
Bamiicld. Fiji, and Fanning Island, 
Canadian protests against, 1245. 

Duration of Parliament, 411, 412, 771, 
772 ; extension of, princidos as to, 
123, 308. 


I Durham, Earl of, report on Canada, 6, 

; 13-15, 19, 463, 927, 966 ; banishes 

prisoners, 322. 

: Dutch language, ofiScial use of, in the 
Union of South Africa, 377, 708, 736, 
737, 738. 

Dutch lancuage, official use of, in South 
' West Africa, 1061. 

' Dutch Ptcformecl Church, Union of South 
Africa, refusal of equality to natives 
in, 799; statutory regulation of, 
1135, 1136. 

Earle, Hon. J., Premier of Tasmania 
(1909), is refused a dissolution in 
1909, 167, 108; unsatisfactory deal- 
ings of, with Governor in 1914, 170, 
j Sftrly Cloning Act A7nendme7if Act, 

■ 1904, Western Australia, anti- Asiatic 

‘ clauses of, 817. 

j Early views of Imperialrelations,! 154-7. 
j East Africa, campaign in, 989; new 
British policy of development of, in 
. interests of European as opposed to 

I native population or Indian immi- 

I grants, 1248. 

I Eastern Districts of the Cape, Court of 
the, now local division of Supreme 
I Court, 727, 72a 

I Eastern Greenland, advantages se- 
cured for all British subjects in, 902. 

Ecclesiastical precedence, 1028. 

Ecclesiastical prerogatives and juris- 
diction of the Crown, 1126-31. 

Economic questions at the Imperial 
Conference of 1926, 1238-45. 

Education, Canadian legislative powers 
as to, 520, 521, 537-9; in the 
Yukon, 585 ; denominational issues 
as to, 1139, 1140, 1141 ; use of Dutch 
language in, Union of South Africa, 
736-8. 

Educational costs in Union of South 
Africa, 721, 722. 

Edwards, Maj.-Gen. (later licut.-Gen.) 
Sir J. Bevan, K.C.B., reports on 
Australasian defence, 601, 970. 

1 Effect of treaties on law, 844, 845. 

Egypt, British policy as to, not really 
shared by Dominions, 907 ; discussed 
at Imperial Conferences', 1210, 1223, 
I 1232 ; Orders in Council as to, apply 
I to all British subjects, 1039 n. 5; 
1 recognition of independence of, 1232 ; 
j service of Dominion forces in, 988, 
I 989 ; suggested air services from, to 
? India and Australia, and to South 
Africa, 1243, 1244. 

Eight Hours Day Convention, 1920, 
attitude of Canada towards, 921, 
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6. In the third column in Article 6 in the same schedule to the 
same Act, — . - 

(а) for the words “ Four annas,*’ opposite clause (a) in the 

second column, the words “ Six annas ** shall be 
substituted; and 

(б) for the words “ Eight annas,” opposite the first item in clause 

(6) in the Second column, the words “ Twelve annas ” shall 
be substituted, and for the words “One rupee," opposite the 
second item in that clause, the words “ One rupee eight 
annas ” shall be substituted. 

7. For the entries above the proviso in the second column, 
and for the entries in the third column in Article 1 1 in the same 
schedule to the same Act, the following shall be substituted, namely 

When the amount or value of the Two per centum • • 

property in respect of which the 

grant of probate or letters is made 

exceeds two thousand rupees, on suoh 

amount or value up to ten thousand 

rupees 

and * 

when such amount or value exceeds ten Three per centum * * 
thousand rupees, • * on the portion 
of such amount or value which is in 
excesss of ten thousand rupees, up to 
fifty thosuand rupees, 

and 

when such amount . or value exceeds Four per centum ' 
fifty thousand rupees * • o» the " 

^or/(Ofs of such amount, or value 
which is in excess of fifty thousand 
rupees, upto a lakh of rupees, 

and 

when such amount or value exceeds a Five per centumi* * 
lakh of rupees, on the portion of 
such amount or value which is in 
excess of a lakh of rupees, 

[Further amended by Act XI of 1935— 

. see infraJi 

8. Omitted — [Art. 12 of Sch. I amended by this sectlou is re- 
enacted by s. 5 of Act XI of 1935 ; see infra^ 

■' 'i 

9. For the table of rates of ad valorem fees leviable on the 
institution of suits, at. the end of the same scljedule to the same Act, 
the table set forth in the schedule ip jtlus.'A*jt shall be substituted. 
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tnrir*^ into the Union of South Africa, 
7:{V-4l. 

Entry of f»ro\inf*cri in Canada, 5S1, 

r»sL‘. 

Eiitiy of n*^w Sl.'it»‘s' and tcTrit<»ries in | 
th»" ( 'oriii:;o:iiu‘itltli of Australia, 

Eqa'd 'lalia’ r.f votfa in Union of South 
Africa, TiiS, 

E«j !;aiity u ii h y tron.:,a*s,t naval j.ower, as , 
j rinv of iiritish naval stmtepiy 
\i.U licva Cor.fcreiico on JDisnrmainont 
in lf.*27 slinw') (litlk*ulty of inforfjet- 
iiyj ndcj, 1:210, 1211, 12:17. 
E..L'lioats 0-f. I X.Z.A.C.R. 151), li^rht 
to, in Canada, as bet’W'C'on Dominion j 
and laovinces, 531, 532. 

Estinimalt. Canada undertakes to x^ro- 
vidc irarriistin at, 070; Admiralty 
propertv there transferred to Canada, 
1007. 

Es^piiniaus affairs, Canadian control of, 
7H7. 

E,"4f[tr Aff, 1014, Commonwealth 
of Australia, fJSS. 

EMt Lfiitfi Aft^rs,sm€?ii Ady 1914, Com- 
monwealth of Australia, 658. 

Estonia (Esthonia), commercial treaty 
of 1020 with, 850 n. 2; extradition I 
treaty with, OIS n. 3, \ 

Eucharistic Congress, hold in Canada in i 
1910, 113:1. ! 

European Conferences to settle state of t 
Europe, 1814 and 1815, Hanover does 
not share in, 1160. ! 

Evan.s, Hon. J. W., Premier of Tas- • 
mania (1904r-9), resigns office in 1909, | 
1C7. 

Ewart, J. S.,K,C., opposes Privy Coun- 
cil appeal, 1103 ; theory of Republic 
of Canada, 1160, 1170, 1189 n. I ; re- 
gards Colonial status as humiliating, 
xxiii. 

Ew ing, Hon. N. K., intrigues against Sir 
E. Lewis in Tasmania, 265. 

Excolleney, style of, accorded to Cover- 
nors, 76. 

Exchequer and Audit Act, 1921, Nor- 
thern Ireland, 366 n. 2. 

Excbociuer Court in Canada, 571, 1082. 
Excise, controlled solely by Common- 
wealth Parliament in Australia, 628; 
newspaper tax of New South Wales 
invalid as an excise (for Canada cf. 
AUortKy-GfnertU far British Columbia 
V. Can^ian Pacific Bailtoav Co., 43 
T.L.H, 700), xvii, 1250. 

Emm Twiffy 1906, Commonwealth of 
AostraUa, 494, 

Excloslfon of State Memben of Parlia- 


ment from federal Parliament in Aus- 
tralia, 406 ; of provincial members in 
Canada, 404. 

Exclusive powers of the Australian 
Commonw’ealth, 028, 629. 

Exclusive powers of the Dominion and 
provinces in Canada, 518-23. 

Execution of federal laws in Australia, 
C59-61. 

Execution of natives in Natal in 1906 
under martial law, 104. 

Execution of treaties, Dominion re- 
sponsibility for, 579, 580, 612, 613, 
614, 615 ; Part V, chap. v. 

Executive authority of the Governor, 
83-6 ; of the Lieutenant-Governors of 
Canadian provinces, 516. 

Executive Committees, in provinces of 
the Union of South Africa, 715, 716. 

Executive Council, Part II, chap, vii ; 
separated from Legislative Council in 
Canada in 1791, 21 n. 2; in Nova 
Scotia in 1838, 19; in New Bruns- 
wick in 1832, 20 ; in Prince Edward 
Island in 1838, 21 n. 2 ; in Newfound- 
land, 64 ; relation to Governor, 107- 
10, 274r-81 ; Mr. Blake’s views, HO- 
IS; Mr. Higinbotham’s view, 114- 
17 ; relation to Mixxistry, 226, 227 ; 
in Cana^, 61-4 ; Newfoundland, 64 ; 
Australia, 65-8; New Zealand, 68, 
59 ; South Africa, 59, 60 ; federation 
of Canada and Australia and the 
Union of South Africa, 60, 61 ; Malta, 
62; Irish Free State, 62, 63; Nor- 
thern Ireland, 63. 

Executive Council of the Irish Free 
State, authority granted to, without 
Governor-General, 1254 n. 1. 

Executive Council of the Transvaal, ab- 
surdly permitted by Lord Elgin to 
protest against Imperial Govern- 
ment’s policy, 828. 

Executive Government of the Union of 
South Africa, under the South Africa 
Act, 1909, 710-12. 

Executive inquiries, power „to hold, 
1077, 1078. 

Executive Power of the Commonwealth, 
621-3. 

Exemption from disabilities of certain 
^uth African natives, 790, SOO. 

Exequaturs of Consuls to be counter- 
signed by Dominion ministers, 861,914. 

Exile, see Banishment. 

Expenditure on defence, comparative 
figures of, 10X7. 

Expenditure on elections, restriction of, 
425. 

Exploitation of natives by British 
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Eight an&ds, 


One rupee. 


Two rupees. 


Five rupees." 

14. Above the words “ Five rupees,” where they occur in the 
third column, opposite Articles 12 and 13 in the same schedule to 
the same Act, the words “ Ten rupees ” shall be inserted opposite 
Article 12 and the bracket between Articles 12 and 13 in the second 
co'umn shall be omitted. 

15. (1) The words “ Ten rupees** in the third column, opposite 
Article 17 in the same schedule to the same Act, and the bracket 
opposite that article in the second column in the same schedule shall 
be omitted. 

(2) In the third column in the said article,— 

{a) opposite entries i, ii, iv and vi, the words Fifteen rupees ” 
shall be inserted ; and 

(h) opposite entries iii and v, the words “ Twenty rupees ” 
shall be inserted. 

16. In section 71 of the Presidency Small Cause Courts 
Act, 1882,— 

(1) in clause {a) for the words **five hundred rupees ” the words 

“ fifty rupees '* shall be substituted ; 

(2) after clause {a) the following shall be inserted, namely ■ • 

(6) when the amount or value of the subject-matter exceeds fifty 
rupees, but does not exceed five hundred rupees— the sum 
of six rupees four annas and three annas in the rupee on 
the excess of such amount or value over fifty rupees ; ’* 

(5) clause (h) shall be renumbered as clause (c) and in that 
clause as renumbered for the words sixty-two rupees 
eight annas ’* the words ** ninety rupees ten annas ” shall 
be substituted, and after the words one anna *' the words 
six pies ** shall be insertedt 


"11 Memorandum of appeal 
when the appeal is not from a 
decree or an order having the*! 
force of a decree and is present- ‘ 
ed— 


((a) /») to any Revenue 
Court or Executive 
Officer other than 
the High Court or 
Chief Controlling 
Revenue or Exe- 
cutive Authority, 


($i) to any Civil Court 
other than a High 
Court, 

(b) to a Chief Control, 
ling Executive or 
Revenue Authori- 
ty. 

[(o) 10 a High Court 



12S;4 index 

393, 304 ; in !?fcw'fonnfllanfl, 307 ; in Commons (cf. Hedlioh, Procedure of 
AnMralia, C’ommomvcalth and State, i Howfe of Commons, iii. 131 flf.; Todd, 
307, nos, 300, 4<Ki ; in Xew Zealand, i ParJinmentary Govenment in England, 
iijo'; in Sowtliern Kliodesi.i, 403; in | ii. 1 ff.), 477, 478. 

Xorthern TTr*taitd and Irish Free Financial provisions, in South Africa 
State, 403, 4<>4; not in Malta, 4o3; on Union, 732—4. 
nor in Union of South Africa, 402. j Financial questions, full control over, 
Fenian Ilrr^therhood, instigates inva- < essential to self-government, 779; 

Finn of Canada, 38. I relations of Imperial and Dominion 

Fenian raids into Canada (cf. Corr. of ! Governments as to, 776-9. 

*VtV Juhti Mtinhnahl, pp. 37 f.), 863, i Financial Relations Act, 1913, Union of 

j South Africa, 718, 732. 

Ferguson, Hon. G. Howard, K.C., Financial relations of Dominion and 
Picmier of Ontario (1923- ) and provinces in Canada, 574-7. 
leading Conservative in Canada FinanciersMnfluence on political matters 
(declines, Aug. 1927, nomination as in the Transvaal, 813. 
federal leader), 274. Fine Arts Copyright Act, 1862, Imperial, 

Ferguson, Rt. Hon. Sir R. Munro- (Lord 347, 957. 

Novar), Governor-General of the Fines, as punishment for breach of 
Commonwealth of Australia (1914- Parliamentary privilege, 371, 372; 
2<»), follows English practice as re- remission of, 1120. 
gards ministerial advice, 137-42. Finland, Canada and, 849 n. 2 ; treaty 

Fcni leaves, as badge of New Zealand, of 1923 with, 850 n. 2 ; treaty of 
1031 n. 3. extradition with (accessions to, Cmd. 

Ferries, Canadian legislative power as 2577, p. 16), 918 n. 3. 
to, 533 ; Governor’s power to declare Fisher, Rt. Hon. A., Prime l^Iinister of 
questioned (cf . New Jersey Ordinance, the Commonwealth ( 1908-9, 1010-13, 

1717, on ferriage; Green, Provincial 1914-15), High Commissioner (191^ 
Oortinior, p, 160), 87. 21), is refused a dissolution in 1909, 

FiatmaFail, Mr. Do Valera’s new party, 164; secures office in 1910, 165; 

seoures 57 seats in election of Sept. referred to, 137, 139, 232, 242, 251, 
1927 in Irish Free State, 1254 ; takes 264, 674, 836, 874, 911, 1162, 1193. 
scats in Ddil, August 1927, xxi, 1254. Fisheries, Arbitration treaty, with 

Field, Vice-Admiral Sir F., utterances United States, 1909, 866. 

of, criticized in Canada, 1014. Fisheries, Irish Free State inability to 

Fielding, Rt. Hon. W., Premier of Nova control effectively by reason of terri- 

Scotia (1884-96) and Canadian jl^Iinis- torial limitations (Fisheries Act, 1925, 

ter of Finance (1896-1911, 1921-4), No. 22), 1222. 

234 n. 1, 513, 539, 858. Fisheries and harbours, Canadian legis- 

Figgis, D., Chairman of Committee to lative powers as to, 530, 531. 
droit Free State Constitution, advice Fisheries in Australian waters beyond 
given to, by author as regards judicial territoriallimits,Commonwealthlegis- 

appealsfrom Irish FreeState, 1097 n. 3. lative power as to, 626. 

Fiji, annexed in 1874, 599, 868; rela- Fitzgerald, Desmond, Minister of Ex- 
tion to Australia, 670 ; excluded in temal Affairs of the Irish Free State, 

Federal Council of Australasia, 599 ; represents the State at the Imperial 

landing-place of Pacific Cable, 1178, Conference of 1926, 892, *911, 917 

1245. n. 2, 1223 ; protests against British 

Filipinos, political figures of, 47. views of solidarity of Empire in 

Films, efforts to promote use of British League of Nations matters, 1892 ; 

(legislation initiated in United King- superseded in 1927 by ]VIr. Kevin 

dom in 1927), 1242, 1243. O’Higgins, butgivenanotherportfolio, 

Ftaanre Act, 1894, Imperial, does not 1252 n. 1. 
impose direct nexus on Dominion Fitzherbert, Hon, Sir W., New Zealand, 

land, 334, 1938, views of, on dissolution of Parliament, 

Finance and trade, arrangements as to, 163 ; on prerogative of mercy, 1114. 
in the Commonwealth of Australia, Fita^trick, Et. Hon. Sir Charles, 
673-8, 1249, 1250 ; in the Dominion of G.C.M.G., Minister of Justice of Canada 

Canada, 577-9. (1901-6), Chief Ju8tioe;(1906-18), 666, 

Financial procedure in British House of Filzxoy, Sir Charles, titular Governor- 
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When the 
amount or 
value of 
the sub-* 
ject- matter 
exceeds — 

But does 
not 

exceed — 

Proper fee. 

When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds — 

But does 
not 

exceed— 

Proper fee! 

Rs . 

380 

390 

400 

510 

420 

430 

140 

450 

460 

470 

480 

490 

500 

510 

520 

530 

540 

550 

560 

570 

580 

590 

600 

610 

620 

630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

750 

760 

Rs . 
390 
400 
410 
420 
. 430 
441 ' 
450 
460 
470 
480 
490 
500 
510 
520 
530 
54 Q 
550 
560 
570 
580 
590 
600 
610 
620 
630 
640 
650 
660 
670 
680 
690 
700 
710 
720 
730 
740 
. 750 
760 
770 

Rs . A. 
43 14 

45 0 

46 2 

47 4 

48 6 

49 8 

50 10 

51 12 

52 14 

54 0 

•55 2 

56 4 

57 6 
'58 ■ 8 

59 10 

60 12 

61 14 
63 0 

54 2 

■65 4 

66 6 

67 8 

68 10 

69 12 
■70 14 
.72 0 

73 2 

74 4 

.75 6 

76 8 

77 10 
,78 12. 

79 14 

81 0 
. 82 2 

83 4 

84 6 

85 8 

86 10 

Rs . 
770 
780 
790 
800 
. 810 
820 
830 
840 
850 
860 
870 
880 
890 
900 
910 
920 
930 
940 
950 
960 
970 
980 
990 
1,000 
1,100 
1,200 

1.300 
, 1,400 
. 1,500 

1,600 
1,700 
• 1,800 
1,900 
2,000 
2,100 
2,200 

2.300 
2,400 
2,500 

Rs . 
780 
. 790 
800 
810 
820 
830 
840 
850 
860 
870 
880 
890 
900 
910 
920 
930 
940 
950 
960 
970 
980 
990 
1,000 
1,100 
1,200 

1.300 

1.400 

1.500 
1,600 
1,700 
1,800 
1,900 
2,000 
2,100 
2,200 

2.300 

2.400 

2.500 
2,600 

Rs . A. 
87 12 
, (88 . 14 

90 0 

91 2 
92.. 4 

93 • 6 

94 8 

95 10 

96 12 

97 '14 
99 ■ 0 

100 2 

101 4 

102 6“ 

103 8 

104,. 10 

105 12 

106 14 
108 0 

109 2 

110 4 

111 6 

112 8 
120 0 
127 8 

135 0 

142 8 

150 0 

157 8 

165 0 

172 8 

180 0 
187 8 

195 0 

202 8 
210 0 
217 8 

225 0 

232 8 


Il>sG index 

GX'.V.O., K.C.M.G., Chief of 


tiw* Inijn.riiil CJenentl Striff 
hi,'i]‘M‘t»ir-Gem‘ral of the Forces i 
rejK»rts «m forces of , 

Freiicli ciid Kriiilii-h, relitions of, in . 
<'.tn i«ia, otOI, ; speech, 37*>, 539. j 

Frf^iieli < auadi ins, rcfuAC* to accept con- | 
in (}reat War, 'jyo, 981. ! 

Fren^lt settlement, failure of 

Cnit**'! Kiii.Lnlom to secure New 1 
H<‘iiri«l“s in con.shleration of, S71 n. 1. i 

Frf Itch Trt nfit .^Ad^ 11MI4, Imperial, 473. 

?'rt‘re, lit. Hon. .Sir Bartle, G.C.B., : 
G.C.S.I., Governor of the Cajie of ' 
Guo^l Hope, nil, 1 l»2, 217, 230, 250, 
275, 078, 703, 748, 972, 973, 1158. ; 

Fronde, J. A., Imperial views of, 1159, i 
1171 II. 1 ; uasuceessful efforts of, to 
federate .South Africa, 703. 

Fwf-Oil Tnx A*:U 1923, British Colum- 
bia, heid invalid, Ate Direct Taxation. 

Fiiqifif'> OJfn}tkr.A Art, 1881, Imperial, 
221, 321 ii. 4, 329, 511, 020, 072, 1148. ; 

Full po\v**r.-» to siprn treaties, granted by I 
Kin-^ niilv on Imperial Government’s ’ 
advice, 8S1, 8S2, 9u0, 910, 1233, 
App. F. 

Fulltjr, Hon. Sir George, K.(<.M.G., ' 
secures otliee in New Houth \Vak‘s in . 
1922 (defeatwl in 1925 1 , 171 n. 1, 454. j 

Fur seals convention of 1911, 859. ; 

i 

Galt, Hon. Sir Alexander, G.C.M.G., j 
first High Commissioner for Canada • 
(18Sfl-3j, Minister of Finance in the 
United Province of Canada in 1859 | 
(advcK*atC'S in lSt>2 in Endanrl free 
trade, Corr, oj tSir John Macdonald, i 
p. 9), 282, 505, 853, S5>t. 

Galway, Lhmt.-C’ol. .Sir H., K.C..M,G., . 
D.S.O., Govenif»r ( f Sjutli Australia ! 
(1914-::mi, frit:eir-ed for R*r:iarlis tm . 
imitiijratinii, 2'»0. 

(kihif Pr^^UdtoH Ad^ 1910, Manitoba, 
580. 

Gandhi, Mr., ludian patriot, efforts of, 
for Indiaas in Srmth Africa, 830-2. 

Gardiner, }>ardon of the bu.shranger, ; 
raises political issues, 1112. 

Gavan Duffy, Duffy, < 

(Jayundah^ Queensland gunboat, 1003, . 
1004, loa. 

General Assembly, os style of New Zea- 
land Parliament, 392. 

General Man^r, South African rail- 
ways, position iii, 733. 

Geneva Conference on Naval Limita- 
tion,, 1927 (abortive), Dominions se- 
parately represented at the, xii. 


Geneva Convention Act, 1911, 1036. 

Geneva Protocol for the Pacific Settle- 
ment of International Disputes of 
1924, rejected by the Dominions, 890, 
891, 1220. 

Genoa Conference of 1922, Dominions 
represented at the, 896. 

George IIT, King, dismisses Fox and 
North, 154. 

George \\ King, attitude of, to House of 
Lords in 1910-11, 155 ; to 'Mi, Ham- 
say MacDonald in 1924, 155 ; title of, 
altered in 1927, xx ; see also Crown in 
United Kingdom. 

German intrigue in South Africa (re- 
pcated in 1927 as regards retrocession 
of South-West Africa), 202. 

German language in South-West Africa, 
1060, lOGl. 

German law, abolished in New Guinea, 
1055 ; in Western Samoa, 1057 ; in 
South-West Africa, 1059, 1060. 

German settlers in South-West Africa 
(aspirations of, for transfer to Ger- 
many, naturally avowed in June 1927), 
1050, 1052. 

German South-West Africa, invasion of, 
by Union of South Africa forces in 
1914-15, 989. 

German tariff war with Canada, 850, 
857. 

Germany, treaty of 1865 with (protested 
against, 28 December 1871, by Sir J. 
Macdonald, Corr,, p. 156), 735, 848, 

850, 1177, 1178, 1179; of 1924, 850, 

851, 857, 869, 902 n. 2, 931, 932 ; 
arrangement with, as to Germans in 
South-West Africa, 1060; colonial 
ambitions of, in the Pacific, 868, 869, 
870 ; in South Africa, 869, 871. 

Gilbert and JElliee Islands, formerly Pro- 
tectorate, now British Colony by ces- 
siun by native chiefs, 870. 

Girouard, Hon. D., Judge of the Su- 
prt‘me Court of Canada, 324 ; his 
‘ homage ' to the Papal Legate as 
Administrator in Lord Grey’s ab- 
sence, 1133. 

Gladstone, Rt. Hon. W. E., Secretary of 
State for the Colonies (1845-6), con- 
siders possibility of distinguishing be- 
tween Imperial and local interests, 
24; not asked to advise as to his 
successor, 157 n. 2 ; referred to, 38, 
604, 1158, 1161. 

Gladstone, Viscount, P.C., G.C.M.G., 
Governor-General of the Union of 
South Africa (1910-14), misuse of 
powers under royal warrant to con- 
i vene Courts Martial, 201. 
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THE COURT-FEES ACT 


[SCH, II 


When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds— 

But does 
not 

exceed — 

Proper fee. 

When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds — 

But does 
not 

excped — 

1 

) 

Proper fee. 

Rs* 

Rs. 

Rs. 

A. 

Rs. 


Rs. 

A. 




0 

50,000 

55,000 

2,137 

8 

20,000 

21,000 

1,230 

0 

55.000 

60,000 

2,175 

0 

21,000 

22,000 

1,260 

0 

60,000 

65,000 

2,212 

8 

22,000 

23,000 

1,290 

0 

65,000 

70,000 

2,250 

G 

23,000 

24,000 

1,320 

0 

70,000 

75,000 

2,287 

3 

24,000 

25,000 

1,350 

0 

75,000 

80,000 

2,325 

0 

25,000 

26,000 

1,380 

0 

80,000 

85,000 

2.362 

8 

26,000 

27,000 

1,410 

0 

85,000 

90,000 

2,400 

0 

27,000 

28,000 

1,440 

0 

90,000 

95,000 

2,437 

8 

28,0C0 

29,000 

1,470 

0 

95,000 

1,00,000 

2,475 

0 

29,000 

30,000 

1,500 

0 

1,00,000 

1,05,000 

2,512 

8 

30,000 

31,000 

1,530 

0 

1,05,000 

1,10,000 

2,550 

0 

31,000 

32,000 

1,560 

0 

1,10,000 

1,15,000 

2.587 

8 

32,000 

33,000 

1,590 

0 

1,15,000 

1,20,000 

^,625 

0 

33,000 

34,000 

1,620 

0 

1,20,000 

1,25,000 

2,662 

8 

34,000 

35,000 

1,650 

0 

1,25,000 

1,30,000 

2,700 

0 

35,000 

36,000 

1,680 

0 

1,30,000 

1,35,000 

2,737 

8 

36.000 

37,000 

1,710 

0 

1,35,000 

1,40,000 

2,775 

0 

37,000 

38,000 

1,740 

0 

1,40,000 

1,45,000 

2,812 

8 

«3WiTil 


1,770 

0 

1,45,000 

1,50,000 

2,850 

0 


MflRtllltE 

1,800 

0 

1,50,000 

1,55.000 

2,887 

8 

40,000 

, 41,000 

1,830 

0 

1,55,000 

1,60,000 

2,925 

0 



1,860 

0 

1,‘.0,000 

1,65,000 

2,962 

8 

42,0 0 

43,000 

1,890 

0 

1,65,000 

1,70,000 

3,000 

0 

43,000 

44,000 

1,920 

0 

1,70,000 

1,75,000 

3,037 

8 

44,000 

45,000 

1,950 

0 

1,75,000 

1,80,000 

3,075 

0 

45,000 

46,000 

1,980 

0 

1,80,000 

1,85,000 

3,112 

8 




0 

1,85,000 

1,90,000 

3,150 

0 


■hmiini 

2,040 

0 

1,90,000 

1,95,000 

3,187 

8 

48,000 

49,000 

2,070 

0 

1,95,000 

2,00,000 

3,225 

0 

49,000 

50,000 

2,100 

0 

2,00,000 

2,05,000 

3,262 

8 


and the fee increases at the rate of thirty-seven rupees eight 
annas for every five thousand rupees, or part thereof, up to a maxi- 
mum fee of ten thousand rupees, for example— 


Rs.. 

Rs. 

A- 

Rs. 

Rs. 

A. 

Rs. 

As. 

A. 

3,00,000 

4,012 

8 

6,00,000 

6,262 

8 

9,00,000 

8,512 

8 

4,00,000 

4,762 

8 

7,00,000 

7,012 

8 

10,00,000 

9,262 

8 

5,00,000 

5,512 

8 

8,00,000 

7.762 

8 

11,00,000 

10,000 

0 










12fiS DsDEX 


1020, xi, 225 ; as authority for extra- 
dition, 010 ; for nf'tion under Fnrfi’ 
firt' (j^ffniih r,<i' ISSl, *320; for 
pra-'fc-ut ir»n of tertain of!on« r-s under 
Mtri'hfinf A t'U 045; under 

Tn'rlU^rhil Jumdidion Ad, 

L^78, 0>70 ; for plaein'i rc^oiiar forces 
f»rj ru tivo hervicc, 1055 n. 4. 

riovonior-CieiuTal, i;iosition of, as de- 
rided hs' lmY>fTiiil Conference of 1926, 
1222, 1225-7, 12:21. 

Govenuu'-Ceneral in ('Vamcil, definition 
fit in L’nion of South Africa, 712. 

Governor-General of India, powers of, 
47. 

Governor-General of the Irish Tree 
State, usually ignored by grant of 
jKjwers to the Executive Council, 
not Governor-Gcuoral in Council, 
1254 n. 1. 

Governor-General of the Union of 
South Africa, oflicc and iiouers of, 
71*)-12. 

Go vena ir of Malta, speeial powers of, 
315, 31*3. 

Governors of Australian States, appoint- 
nit'nt fif, from United Kingdom 
(Queenslunfl vacancy filled in 1927 
iiy Sir flohn Goodwin desfuto re- 
quest for local appointment), 6U-73, 
1145. 

Oraiiviile, Earl, Secretary of State for 
the Colon:»‘s (18*»S~70, 1886), views 
on rcsponsihlo government in the 
CajKi (jf Good Hope, 28 ; referred to, 

m, 182. 452, ,573 n. 1, 609; his 
alleged hostility to Colonies (cf. Sir 
J. Macdonald, CW., p. 133), 1159. 

Gray, Hon. J. Hamilton, J. of the Su- 
preme Court of British Columbia, 
(1872-89), ,343. 

Great Britain, inadequate description 
of the United Ivingdom, 1224 n. 1 ; 
now to be replaced by United King- 
dom, XX. 

Great Britain and Korthern Ireland, 
style used in liassiau treaties of 
1924, ignoring the Crown, 903 n. 1 ; 
now denoted by United Kingdom in 
Acts, &e., XX. 

Great l,akea of Canada, Admiralty 
jurisditdum on, 1082 ; claims of 
Norway to shipping rights on, 848 

n. 2, 

Great Lakes or rivers in Canada, no 
private property in, 630 n. 1. 

Great War and the Status of the 
Dominions, 877-82. 

Greece, treaty of 1886 with (super- 
seded in 1926 by new treaty of 16 


. July (Cmd. 2790), 848 ; peace 

1 treaty with, 881, 

I Greek Republic recognized, without 
; consulting Dominions, 907. 
i Grenada (change of constitution in 
I 1875 (No. 174) and in 1876), surrenders 
I representative constitution, 12. 

* Grey, Earl, Secretary of State for the 
I Colonies (1846-52), views on respon- 
sible government in Nova Scotia, 20 ; 

! referred to, 12, 697, 906, 1156. 

I Grey, Earl, P.C., G.C.B., G.C.M.G., 

! G.C. V.O., Governor-General of Canada 

' (190^11), 107, 135, 279, 280. 

I Grey, Rt. Hon. Sir E. (Viscount), 

I Secretary of State for Foreign Affairs 
i (1906-16), 855, 874, 877 n. 2. 

1 Grey, Sir George, K.C.B., Governor of 
i the Cape of Good Hope (1854r-61), 

I Governor of New Zealand (1861-8), 
i and Prime Minister (1877-9), 77 n. 2, 
78, 254, 381. 383, 702, 788, 789, 967, 
j 968, 1018. 

Grey, Rt. Hon. Sir George, Bart., 
Secretary of State for the Colonies 
I (18o4r-5), points out that responsible 
I government rests on convention, not 
law', 68; refuses assent to Prince 
' Edward Island legislation on land 
tenure, 772. 

! Griffith, Rt. Hon. Sir Samuel, Premier 
i of Queensland (1883-8, 1890-3) and 
1 Chief Justice of the High Court of 
I Austraha, 163, 268, 269, 612, 629 n. 1, 
1 633, 639, 640, 646, 650, 650, 668, 1095 

1 n. 2, 1114. 

j Griqualand West, annexed to Cape, 223, 
I 330 n. 3 ; High Court of, now local 
division of Supreme Court, 728. 

Guard of honour, for Governor, 1026. 

Guillotine, use of, in the (^mmon- 
w'ealth of Australia, 387 n. 2. 

Gunn, Hon. J., Premier of South Aus- 
tralia ( 1924-6 ; succeeded by 
Hill, w ho w’as defeated at the election 
of 1927;, 243. 

' Guthrie, Hon. H., leader of Canadian 
i Opposition in 1927, view’s of, on Im- 
I penal Conference, 1926, xxiii. 

j 

I Habeas corpus. Imperial Act restricting 
issue of, to colonies, when local courts 
can grant relief, 1037. 

Habeas corpus, issued by Supreme Court 
of Canada, 571. 

Habeas corpus in the Irish Free State, 
206 ; restricted by extraorffinary 
legiriation. Public Safely Act, 1927, 
setting up Special Courts independent 
of ormnaiy courts, 1253, 1254. 
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4 , The amendments set forth in sections 2 and 3 shall be deemed 
to have been made with effect from the commencement of the Bengal 
Court-fees (Amendment) Act, 1922. 


BENGAL ACT XI OF 1935. 

THE COURT-FEES (BENGAL SECOND AMENDMENT) 

ACT, 1935 . 

[Published in the Calcutta Gazette of the 16th May, 

1935.] 

An Act further to amend the Court^Fees Act, 1870. 


Whereas it is expedient to amend the Court- Fees Act, 1870, in 
its application to Bengal, in the manner hereinafter appearing ; 

And whereas the previous sanction of the Governor-General 
has been obtained under sub-section (3) of section 80-A of the Govern- 
ment of India Act to the passing of this Act ; 


It is hereby enacted as follows ; — 


Short title, extent 
commencement and 
duration. 


1 . (l) This Act may be called the Court- 
fees (Bengal Second Amendment) Act, 1935. 


(2) It extends to the whole of Bengal. 


( 3 ) It shall come into force on such date as the Local Government 
may, by notification in the Calcutta Gazette^ appoint. 


( 4 ) Clauses {a) and (p) of section 4 and sub-section (2) of section 
5 shall remain in force For three years only and thereafter the Court- 
fees Act, 1870 shall have force as if 't had not been amended by the 
said clauses and sub-section. 


2. The Court-fees Act, 1870, hereinafter referred to as the said 

Application of Act. application to Bengal, be 

amended in the manner hereinafter provided. 

Amendment of Sche. ' 3. In Article 8 of the first schedule to the 

dnle 1 , Aarticle 8 of Act said Act, for the figures “1879” in the first 
VH of 1870. column the figures “ 1899 ” shall be substituted. 

Amendment of Sche- 4 . In Article 11 of the first schedule to the 
dale 1, Article ll. aaid Act, — 

(a) after the words “ in excess of a lakh of rupees ” in the second 
, column, the words “ up to two lakhs and fifty thousand 
rupees ” shall be inserted ; 
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913, 920 n. 1, 905 n. 1, 1013, 1010, 
1053, lOOA 1148, llO^i, 1221, 1223, ' 
1224, 1232, 1235, 1251 ; exa"fi;rTatM , 
view ftf, as to effert of Imperial Con- i 
for«*nPc* <‘f Il»2^», xix. I 

Hi<‘kman, lion. A. K., Prime Minister of . 

Xew'fonntJland in l!t24, 177, 178. ! 

Hieks-U*'a(‘h, lit. Hon. Sir Michael 
(Lorri St. A!<lwj’ri,J, Secrotarj- of State ' 
ff>r fUr* CfJonics (1 878-80 1, upholds ; 
sa iictity of law, and reproves Governor ■ 
of Victoria, 1S,3, 745. j 

Hiiicrins, Hon. H. B., .fust ice of the High I 
Court of the Commonwealth of Aus- I 
tralia, 347, 925 n. 1, 933, r>41, 649, i 
059, 068, 672, 1005, 199, >. 1 

High Commimiona *4ct, 1999, Common- 
wx'alth of Australia, 620. 

High Commissioner for Canada, office 
r.stabliflhed by Act in 1879-80, 282. 
High f’ommisftfoner for the Common- 
wealth of Australia, office established 
in 1910, 282. 

High (,*ommk'*ioner for the Irish Free 
State. 2S2, 1223. 

High Commissioner for Newfoundland, 
282 . , 

High Commisssioncr for New Zealand, J 
office established in 1905, 282. j 

High (’onimisisionor for South Africa | 
(question of future combination of j 
office with that of Govemor-Ck?neral 
under coasideration in view' of change 1 
of latteris status from I July 1927), , 
223, 224, 741, 841 ; control in native | 
afiairs over Southern Rhodesia, 783. | 
High Commissioner for South-East | 
Africa, Sir G. Wolseley aa, 3t). 

High Commissioner for Southern Rho* 
desia, 282, 1223 n. 1. 

High Ciimmissioner for the rnion of 
S<mth Africa, 2-S2. 

Iligli CommiAsiftri<*r fur tiie \V«5tcm 
Racidc, oflii'c of, created to meet Au.-- 
frala.'*’ in wkhes, 868. 

High for the Dominions 

in London, 281-7 ; .status of, 1174, 
1187, 1298; a.s mode of beeping 
Dominion and Imperial Governments 
in touch as to foreign affairs, 877 n. 1, 
920, 1219. 

High OomxniasionerB for the United 
Kingdom, prof^l to appoint to 
Oversea Dominions (doBired by and 
decided on for Canada especially), 
discussed at Imperial Conference of 
1926, xi, 1225, 1226, 1235. 

High Ckmrt of the Commonwealth of 
Australia, 661*70; interpretation of 
the constitution by, 631-^1. 


High Court of the Cook Islands, ap]x;al 
from, to Supreme Court of New Zea- 
land, 792. 

High Court of Griqualand, now local 
division of Supreme Court, 727. 

High Court of Southern Rhodesia, ap- 
peal from, lies to Appellate Division 
of Supreme Court of the Union of 
South Africa, 728. 

High Court of South-West Africa, ap- 
^al from, lies to Appellate Division 
of Supreme Court of the Union of 
South Africa, 728. 

High seas, Dominions cannot, except by 
express authority, penalize acts done 
on, 705. 

High treason, as matter of Imperial in- 
terest, 24 ; see also Treason. 

. Higinbotham, Hon. G., ^linister, and 
t from 1886-92 Chief Justice of Vic- 
1 toria, 67, 93, 114-17, 209, 222, 322, 

; 361, 476, 513 n. 1, 562 n. 1, 621 n. 3, 

; 861 n. 2, 807 n. 1, 1019, 1070, 1114. 

1 Hincks, Hon. Sir F., K.C.M.G., C.B., 

I Prime Minister of Canada (1851-*4), 

1 586. 

History of Australian federation, 597- 
604. 

History of the Peace Conference of Paris, 
author’s contribution to, on Domi- 
nions (Vol. VI, chap, iv), referred to, 
xxiv, 880 n. 2. 

Hobart Conference on federation, 1895, 
602. 

Hodges, Hon. H. E. A., Judge of the 
Supreme Court of Victoria, represents 
Australia at the Conference of 1901 on 
I Judicial Appeals, 1100. 

Hofmeyr, Hon. J. H., Cape of Good Hope 
politician author of suggestion of tax 
on foreign imports for purposes of 
Imperial defence, 708, 1013, 1176. 
Holder, Hon. Sir F., K.C.M.G., Premier 
of South Aastrulia (1899-15»01), later 
Speaker of the Commonwealth House 
of Representatives, 163. 

Holkcr, Sir J., Law Officer of tjae Crown, 
report of, on copyright legislation, 
344. 

Holland, see Netherlands. 

Holland, Sir H. T., Lord Knutsford, 
Secretary of State for the Colonies 
(1887-92), views on responsible 
government in Western Australia, 
26, 27; in Natal, 31-3, 59; on 
I appointment of Governors, 68 ; re- 
i ferred to, 114, 153, 160, 161, 172, 
456, 955, 1114. 

! Holman, Hon. W. A., Premier of New 
! South Wales, political activities of. 
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securities' specified in- the 
certificate and of any debts or 
securities to which the certifi- 
cate has been extended under 
section 376 of the Act exceeds 
one thousand rupees. 


gate amount or value 
as consists of the 
amount or value of 
< debts or securities so 
specified, the fee 
hereinbefore pro^ 
vided in that behalf 
in this arUcle 
' and '* 

three per centum on 
such portion of the 
first ten thousand 
, rupees, 

four and a half per 
centum on such 
portion of .the next 
forty t h'O u s a n d 
rupees. 

six per centum on such 
portion of ' the next 
fifty thousand 
rupees, and 
seven and a, lulf,. per, 
centum oh such 
tion of the remain 
der of such aggre. 
gate amount or y^ue 
as consists of the 
amount or value of 
debts or securities 
to which .the certifi^ 
cate has been ex<* 
tended. 

Note. — (l) The amount 
of a debt is its 
amount, including 
• ' interest.^dn * the day 
' oh wh'icb the inclu- 
sidh of the debt in 
■ the certificate is 
applied for, so far as 
such amount can be 
ascertained.' ^ 

(2) Whether or not 
any power with res* 
pect to a security 
specified in a certifi- 
cate ' has been 
conferred under lie 
Act and where such 
a power has been so 
conferred, whether 
the power is fcr the 
receiving of interest 
or dividends on, or 
for the negotiation or 
transfer of the seen* 
rity or for both 
I purposes, the value 
I of the security is its 
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n. 1 ; peace treaty with, 881 ; see ; vaal, anti-Asiatic provisions of, al- 
aUn Austria. I lowed by Lord Elgin, 828. 

Hunt, Louisa, pardon of, in Tasmania, Immigration Restriction Amenrlment Act. 

1872, 217, 1112. I 1920, New Zealand, 811, 818, 819. 

Huntington (siK^lled incorrectly Hunt- Immunity from jurisdiction of State- 
ingdon in Pope’s Sir John Mac- i owmed ships when trading, removal 

flonnht), L. S., demands inquiry into ! of, approved in 1923, 103, 1216. 

Paciiie Itailway scandal, 125, 1078. | Immunity of instrumentalities, doctrine 

Huron, Bishopric of, 1127. applied at one time by High Court of 

Hutton, Ma j. -Gen. Sir E.T.H.,K.C.M.G., : Australia to interpretation of Com- 

C.15., removed from Canadian com- < monwealth constitution, questioned 

mand in lOOO and resigns Australian : by author in 1912, xxiv, 523, 524, 

command in 1905, 970, 971. 1 631-5 ; doctrine negated for Canada, 

Hydro-Eleetrio Commission, Act (9 ' as for Commonwealth, by the Mvy 

Edw. VII, c. 1 9) regarding, in Ontario, Council, 553. 
not disallowed, 567. Immunity of Judges, from judicial 

Hypothetic questions, Canadian juris- proceedings, see Judicial immunity, 
diction of Supreme Court to answer. Imperial Acts, when binding on 
1108. Colonial legislatures, 342-8; duties 

of Governors under, to be exer- 
Illcgal action of British Government, cisednormallywith ministerial advice, 

recent tendency to, xvii, xviii. 221-4. 

Illegal action of Dominion and provin- Imperial Agricultural Research Con- 
eiiil legislatures, in matters of privi- ference of 1927, 1245. 
lege, 360. Imperial Air Conference, desire of 

Illegal action of Dominion ^^linistcrs, Canada for holding of, in the Domi- 

173, 273, 274. nion, 1244. 

Illegal assent to Tasmanian Bills, Imperial Certiheates of Naturalization, 
approved by Secretary of State for { 1046. 

the Colonies, xvii, xviii, 190, 1240, j Imperial concern, attempts to define 
1247. ; matters of, by Lord Durham, 14, 15 ; 

Illegal colh<$tion of taxes, in NcTt'found- i in Australian constitution, 23, 24; 

land, 173 ; in Victoria, 474, i see also Part V, chap. i. 

Illegal expenditure in the Dominions, | Imperial Conference, constitution of, 
53,130, 180-90, 477, 478. j 1179, 1180, 1182, 1203; see also 

Illegal expenditure in the United King- j Colonial Conference. 

dSm, 180, 181. j Imperial Conference, 1909, see Con- 

Illegality, alleged, of constitution of ; ference on Naval and liHIitazy De- 
Canadian Government in July 1920 ; fence. 

and dissolution of Parliament, 149, , Imperial Conference, 1911, 849, 873-7, 
150. I 933, 948. 1008, 1009, 1042, 1101. 

Immigrants Regulation *lri, 1913, Union Imperial Conference, 1921, x, 815, 817, 
of South Africa, 830. 822, S34, 1201-7. 

ImmiLrratiun, Cana^iian . ImjicTial Conference, 1923, x, 283, 815, 

l>o\U‘rs as to, 517, 522, 536, 537. 819, 822, 834, SOS, 899, 1040, 1207- 

Tmmi'/ration, Commonwealth and Statu 12. 

authority as to, 62fJ, 647-50, Imjierial Conference, 1926, vifi, ix, xi, 

Immigration AcU 1900, British , xii, xiv, xvi, xix, 69, 77, 78 n. 1, 81 
Columbia, disallowed, 819 ; later i n. 1, 98 n. 3, 225, 349, 909-18, 925 
acts also disiillowed, 820. i n. 1, 1146, 1172, 1223-45. 

ImmigraJtion Act, 1919, Canada, 468. Imperial Conference Secretariat, as 
Immigration Act, Commonwealth of | conceived by Mr. Deakin, 1219. 

Australia, 653. ; Imperial control in matters of adminis- 

Immigration 1925, Commonwealth , tratlon, 745-8. 

of Australia, 649, 814. ' Imperial control in treaty matters, 

Immlgratiun of colonial raocs, Part V, | 840-7, 893-918, 1233, App. F. 

ohap. iv, and see Table of Contents. I Imperial control of Dominion legisla- 
Immigration Rrstridion Act, 1001, | tion, mode of exercise of, 748-60. 

Australia, 346, 814. Imperial co-operation, Part VIII, chap. 

ImmigrttnisRedriaum Act, liiOlt'Traja- i iiaadiii; see Table of Contents. 
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BENGAL ACT VII OF 1935. 


THE COURT-FEES {BENGAL AMENDMENT) ACT, 1935. 

[Published in the Calcutta gazette of the 
16th may, 1935.] 

An Act further to amend the Court-fees Act^ 1870. 

Whereas it is expedient to revise the law relating to Court-fees 
in Bengal by amendment of the Court-fees Act, 1870, in its application 
to Bengal, in the manner hereinafter appearing ; 

And Whereas the previous sanction of the Governor-General 
has been obtained under sub-section (3) of section 80- A of the Govern- 
ment of India Act to the passing of this Act ; 


It is hereby enacted as follows : — 


Short title, extent and 1. (l) This Act may be called the Court- 
commencement. fees (Bengal Amendment) Act, 1935. 

(2) It extends to the whole of Bengal. 

(3) ^ It shall come into force in whole or in part on such date as 
the Local Government may, by notification in the Calcutta Gazette^ 
appoint and for this purpose different dates may be appointed for difer- 
ent provisions of this Act, 


2. The Court-fees Act, 1870, hereinafter, referred to as the said 
* 1 . -sf A Act, shall, in its application to Bengal, be amend- 

Application of Act. ^ hereinafter provided. 


Substitution of new 
section for section 2 of 
Act VII of 1870. 


3. For section 2 of the said Act the 
following section shall be substituted, namely 


Definitions. 


2. In this Act, unless there is anything 
repugnant in the subject or context, — 


(1) ‘appear includes a cross-objection ; 

(2) ‘ Chief Controlling Revenue authority* means the Board of 

Revenue ; 

(3) ‘ Collector ’ includes any officer not below the rank of sub- 

deputy collector appointed by the Collector to perform the 
functions of a Collector under this Act ; 

(4) ‘ suit ’ includes an appeal from a decree esscept in section 8- A.’* 


4. In Chapter II of the said Act, for the heading “ Fees in the 
High Courts and in the Courts of Small Causes 
at the Presidency Towns *’ the beading “ Fees 
payable in Courts and in Public Offices sh^l b? 
substitute^. 


Amendment of head,, 
tog of Chapter 11. 
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cured by the Irish Free State con- ■ Influx of criminals, Australian lesisla- 
Ftitutioii, 1070 ; skp. aim Judicial i tion as to, 626, 629. 

Immunity. ‘ Information as to governmental pro- 

India, Australmn afrreement with, as to ceedings to he supplied to Governor- 

iiniui'jration of certain classes of General (cf. Edward VIl’s difficulties 

traveller.-, 814 ; Union of South -t^rica ’ with his ministries as described by 
agreenieiit with, App. B ; position of, * Sir Sidney Lee), 1226. 
in Iinp^-rial Confemnee, 1181, 1182, i Informers, remission of penalties due to, 
119:j, il!4, 1197, 1202; represented by Governor, requires legislative sanc- 
at IViD-e Conference, 879. ' tion, as in United Kingdom, 1120. 

India, Britiriii, constitution, 44-0 ; fu- ‘ Initiative, in Dominions, 303-5 ; facul- 
ture j)rospe(!tH, 1167, 1168; relation i tative, in Irish Free State Constitu- 
of, to Leajrxic of Nations, SSS, 889, ' tion, proposal in 1927 to abolish, 

890, 908, 941 ; representation on ' 1253. 

,lu(lieial Committee, 1097, 1098 ; rule j Initiative and referendum, proposal in 
as to divorce of persons not there j New South Wales, 455. 
domiciled, 962, 963 ; share of repara- . Inquiries into shipwrecks. Dominion 
tions, 1205 ; views on air service, j powers as to, 1085. 

1244 ; terminates Indian immigra- • Insolvency, federal and provincial 
tion into Natal, 830 ; views of author i legislative pow'er in Canada as to, 552 ; 

as to home government of, xxiv ; as j Commonwealth legislative power as 

to imjjo-jsiijility of fixing bv treaty ! to, 626. 

aid in British wars to be rendered by, | Inspection laws, powers of Australian 
xyi. ... * States to make, 624, 625. 

Indian and Cohn ini Divorce J urisdiction ; Inspector-General of the Military Forces, 
Art, 192fJ, Imperial, 965 n. 4. i Commonwealth of Australia, 992. 

Indian bishoprics, created by statute ! Inspector-General of the Oversea Forces, 
(see now Indian Church Measure, 1 held in 1911-15 in conjunction with 
1927, respecting Church of England i Commandership-in-Chief, Mediterra- 
and Church of India), 1128. j nean, 977. 

Indian Civil Service, Indianization of, 40. Instability of Dominion ministries, 259, 
Indian divorces, validated, 962, 965 n, 4. | 260. 

Indian judges, on Judicial Committee 1 Instability of representative govem- 
(fhidieial Committee Bill, 1927), 1097, ; ment in the colonies, 11-13. 

1098 n. 1. j Instructions, royal, to Governors (for 

Indian (North America) lands, legal ; texts in full see ed. 1, Appendix ; for 

question affecting in Canada, 534, : older forms, cf, Greene, Provincial 

535 ; P^rt V, chap, iii, § 2. \ Governor, App. A.), 109-117, 209. 

Indian princes, not to be disposed of, by i Insurance, limited Commonwealth 
Irjdian Government, 807 n. 3. i power of legislation as to, 626. 

I ndifm Reserve Lands AH, 1924, Cana<la, ) Insurance Act (1 Edw. VII, o. 21), On- 
785. 1 tario, not disallowed, 566. 

Indianization of Indian .iVrmy (cf. Sir < Intercliange of ministerial duties, 237 
Williani Birdwood, Tmliaii Legislative n. 2. 

Asseiiibiy, 25 August 1927/ anti Civil Interchange of regiments, proposal for, 
Service, 49. " iQi, 971. 

Iiidians, British, 6ce British Indlins. Interchange of ships of the Dominion 
Industrial Arbitration Act, 1894, New’ and Imperial navies, 1016, 1017. 

Zealand, 45S. . Intercolonial Council, South Africa, 705, 

Ituimlrial Arbitration Act, 706. 

land, 331. ' Intercolonial preference in Australia, 

Industrial ' Disputes AH, 1908, New . Part V, chap, vi, § 1, 1177, 1178. 

South Wales, 641. i Intercolonial Railway in Canada, 506, 

Imlwdrial Disputes Investigation Act, 507, 578 ; in Commonv^’ealth of Aus- 
1907, Canada, 545, 547. tralia, 684, 685. 

Industrial Disputes Investigation Act, Inter-Imperial alliances, objections to 
1925, Canada, 551. theory of, xiv-xvi. 

InduaUttl Workers of the VTorld, a re- Inter-Imperial relations, not created 
volutionary association, 252, 985, by treaties concluded under aegis of 
11^; League of Nations, Part V, chap, v, 
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such profits, according to the market- value of the land 
building or garden ; 

Exj^lanation,— In this paragraph “building** include! 
a house, outhouse, stable, privy, urinal, shed, hut 
wall and any other such structure, whether of masonry 
bricks, wood, mud, metal or any other materia 
whatsoever :*’ ; 

(4) for paragraph vi the following paragraph shall be substituted, 
namely 

“ vi. In suits to enforce a right of pre-emption— according tc 
the market- value of the land, building or garden in res- 
pect of which the right is claimed : 

Explanation. — In this paragraph ‘building* has the 
same meaning as in paragraph v :*’ ; 

(5) after paragraph vi the following paragraph shall be inserted, 
namely : — 

“ vi-A. In suits for partition and separate possession of a share 
of joint family property or of joint property, or to 
enforce a right to a share in any property on the 
ground that it is joint family property orjjoinl 
property — 

if the plaintifif has been excluded from posi^ession of 
the property of which he claims to be a co-parcener 
or co-owner, according to the market- value of the 
share in respect of which the suit is instituted ;’*. 

Insertion of new 8. After section 8 of the said Act the 

sections 8A to 8F, following sections shall be inserted, namely 

“ 8 A. In every suit in which an ad valorem court-fee is payable 
under this Act on the plaint, the plaintiff shall file 
Statement of parti- ^ith the plaint a statement of particulars of the 
SJtter of suite and subject-matter of the suit and his own valuation 
plaintiff's valuation thereof unless such particulars and the valuation 
thereof. are contained in the plaint. The statement 

shall be in such form and shall contain such 
particulars as may be prescribed by the Local Government by notifica- 
tion in the Calcutta Gazette. In every such suit the plaintiff shall 
also, if the Court so directs, file a duplicate copy of the plaint and of 
the said statement. 

8B. (l) In every suit in which a court-fee is payable under this 

Act on the plaint or memorandum of 
Procedure where in- appeal the Court shall, as soon as may 
after the registration of the plaint or 
randum of appeal. memornadum of appeal, and in every case before 
proceeding to deliver judgment, record a finding 
whether a sufficient court-fee has been paid. 
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control, 774 ; old treaties binding 
upon, ^7 n. G, Oil; customs, 937 ; 
currency, 940; divorce, 0G4; de- 
fence, 41, 097, 998 ; titles (require as- 
sent of Executive Council), 1025 n. 6 ; 
naturalization, 1043, 1047 ; flag, 1031; 
judicial tenure, 1074; organization, 
iri75 ; independence, 1070 ; appeal, 
xxii, xxiii, 1097 ; prerogative of 
mercy, 1119; religion, 1139; inde- 
pendence, 1105, 1254, 1255. 

Irish Free State citizens, defined, 1047, 
1048. 

Iruh Free. State Coiififitutmi AcU 1922, 
Imperial, 884 n. 1, 1032; constitu- 
tion, 8. 2S, xxiii ; s. 46, 975 n. 1 ; 

8. 49, 098, 999; s. 53, xxiii; s. 66, 
xxii, 1089; minor amendments of, 
1253. 

Irish Free State Slinister at Washington, 
restrictions on, 894, 895, 909 n. 2, 
1233, 1252, 1253. 

Irish Free State treaty of 1921 (amended 
in 1924 and 1925), confirmed, 42, 843, 
844, 847 n. 6, 884, 885, 891. 892 ; s. 8, 
097, 99S ; is silent on question of aid 
in British wars, xv ; lays down prin- 
ciple of Canadian usago as dominating 
relations of tho Irish Free State to the i 
United Kingdom, xxii ; provisions of, | 
as to oath, 1253, 1254. 

Irish rebellion, martial law in, 205-7. 

Irish Republican Army, 907, 

Irish Volunteers, 997. 

Irvine, Hon. Sir William, K.C.M.G., 
formerly Premier of Victoria, now 
Chief Justice, opposes policy of Mr, 
Hughes on conscription, 141, 985. 

Isaacs, Hon. I. A., Justice of the High 
Court of Au.stralia, views of, 327, 608, 
633, 639, ♦;41, 644, 648, 650, 668. 

Islington, Lord, G.G.M.G., P.C., Gover- 
nor of New Zealand (1910- 12), re- 
fuses to dismiss ministers in 1912, 136. 

Italian debacle in 1017, eliVct of, in 
Australia, 9b5. 

Italian immigration into Australia, 815, 
838 n. 1. 

Italian reparation payments, convention 
regarding, signed for Dominions, SSI. 

Italy, immigration into Australia, 838 
n, 1 ; treaty of 1883 (binds the 
Commonwealth save as regards South 
Australia ; tho Union save as regards 
the Cape ; New Zealand, Newfound- 
land, Irish Free State), 848, 849; j 
treaty of 1923 with Canada, 856, 857, j 
901; defeat of armies of, in 1917, < 
983 ; desire of Malta for union with, ' 
50 ; pre-Fasoist feebleness of, 003, I 


I Jagger, Hon. J. W., Union of South 
[ 835. 

I Jamaica, bishopric of, statutory powers 
I of, 1 128 ; pays half damages in respect 
of detention of the Florence 1 1083 n. 1 ; 
surrender of constitution, 12; Lord 
Elgin as Governor of, 17. 

Jameson, Rt. Hon. Sir L. S., Bart., 
Prime Mnister of the Cape of Good 
Hope, 256, 1100 ; shares in incursion 
into the Transvaal, 36 ; resigns office 
in the Cape of Good Hope, 168. 

I Japan, alliance with, under treaty of 
1905, and general relations, 816, 819, 
820, 822, 823, 835, 841, 846, 859, 874, 
922, 1201, 1202 ; commercial treaty 
of 1894 wdth, 816, 845, 846, 893 n. 3, 
924,1179; commercialtrcaty of 1911 
with, 849, 890 ; democracy in, 47 ; 
mandate questions, 1050, 1051, 1054 ; 
relations with Australia, 1151. 

Japanese, naturalized or British sub- 
jects by birth, denied franchise in 
British Columbia (therefore also for 
Canada), 395 ; in Commonwealth of 
Australia, 397 ; in Queensland, 399 ; 
in Western Australia, 400 ; in South 
Africa, 401, 402. 

Japanese immigration into Australasia, 
813-19 ; into Canada, 819-24. 

Jellicoe, Admiral of the Fleet, Viscount, 
, O.M., G.C.B., G.C.V.O., Govemor- 

I General of New Zealand (1920-5), 

{ representative of New Zealand at the 

I Geneva Conference on naval dis- 

I armament in 1927, reports on naval 

I defence of the Dominions, 1013. 

I Jenkins, E,, advocates federation, 1158. 
j Jenkins, Hon. J. G., Prime Minister of 
I South Australia (1901-5), Agent- 

I General of South Australia (19(S-8), 

I 286 ; acknowledgement of obligation 

to, XXV. 

• JenkjTis, Sir Henry, K.C.B., view’s on 
authority of GoVernor, 84, 85 ; on 
pow’ers of Parliament, 310. 

I Jensen, Hon. J. A., removal fi^m office 
I in Australia, 235, 236. 

Jervis Bay, Naval College at, 683, 1009. 

Jervois, Iieut.-Gen. Sir W. D., G.C.M.G., 
reports on Australian defences, 601, 
970. 

Jesuits* Estates Act, 1888 (51 & 52 Viet, 
c. 13), Quebec, 343 n. 5, 563 n. 1, 
1136, 1137. 

Jews, treated as Protestants in Quebec, 
1141. 

Johnson (Johannsen), Mr., attempted 
deportation of, from the Common- 
wealth in 1925, 649. 
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(6) compelling the production of documents or material objects 
and 

(c) issuing commissions for the examination of witnesses. 

(2) An inquiry or investigation referred to in sub section (l) sha 
■ be deemed to be a judicial proceeding within the meaning of section 
193 and 228 of the Indian Penal Code. 


8F. If in the result of an inquiry under section 8C the Cout 
... that the subject-matter of the suit ha 

to^iuLonaTrefund- undervalued the Court may order th 

of excess fee. party responsible for the undervaluation to pa 

all or any part of the costs of the inquiry. 

If in the result of such inquiry the Court finds that the subjed 
matter of the suit has not been undervalued the Court may, in it 
discretion, order that all or any part of such costs shall be paid b, 
^Government or by any party to the suit at whose instance the inquir 
has been undertaken, and if any amount exceeding the proper amoun 
of fee has been paid shall refund the excess amount so paid.”. 


Repeal ’ of sections 9 
and 10. 

'• Substitution of new 
section for section 11. 


9 . Sections 9 and 1 0 of the said Act ar 
hereby repealed. 

10 . For section 11 of the said Act th 
following section shall be substituted, namely 

Where in any suit for mesne profits or for land and mesn 
profits or for an account, the fee which wouli 
have been payable if the suit had comprised th 
whole of the relief to which the Court finds th 
plaintiff to be entitled exceeds the fee actuall; 
paid, the Court shall require the plaintiff to pa; 
an additional fee equal to . the amount of th 
excess, and if such additional fee is not paid within such time as th 
Court may fix, the suit, or if a decree has previously been passei 
therein, so much of the claim as has not been so decreed, shall b 
dismissed: ' 


11 , 


Procedure in suits 
for mesne profits or 
accounts when amount 
found due exceeds 
amount claimed. 


Provided that, where the additional fee is payable in respect 'Of i 
portion of the claim which can be relinquished, that portion only'shal 
be dismissed.” 


11. In paragraph ii of section 12 of the said Act, for the wordi 
Amendment of sec- figures “ and the provisions of section 10 

tion 12. paragraph ii, shall apply ” the following shal 

be substituted, namely ; — 

and thereafter 

(a) if the p^y required to pay is the appellant dr petitioner, thi 
provisions of sub-sections (2) and (3) of section 8B shall 
so far as may be, apply ; 
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(1S74~5), is refused a dissolution, 160, 
513 n. 1. 

Kerniadec Islands, annexed to New 
Zealand in 1887, 355. 

Kerr, Admiral Mark, C.B., M.A\0., 
views of, on battleships, 1015. 

Kerr, Donald, LL.D., work of, on 
Australian Constitution, xxiv. 

Khartoum, New South Wales offer 
after fall of (Sir J. Macdonald (12 
May 18S5) deprecated offering; to 
send the Canadian permanent force 
as against Sir C. Tapper’s suggestion ; 
Corr., j)p, 337 f.), 078. 

Kidston, Hon. W., Premier of Queens- 
land (lfKm-11), 120, 120, 165, 184, 
278, 306, 460, 461. 

Kimberley, Earl of. Secretary of State 
for the Colonies (1870-4, 1880-2), 
views on responsible government in 
the Cape of Good Hope, 29 ; in Natal, 
30, 31 ; referred to, 842, 030, 1111. 

King, H.M. the, can only be advised by 
Imperial Ministers through whose 
hands Dominion recommendations 
must pass, xii-xiv, 909, 1202, 1228, 
1220 ; could exercise sovereignty 
personally in South Africa, 710; 
perhaps in Canada but not in the 
Commonwealth, 621 ; grant of disso- 
lution by, 154>6 ; name of, systemati- 
cally ignored in official proceedings 
in the Irish Free State, 1165 ; power 
of, to dismiss ministeis, 123, 154; 
should be fully informed of ministe- 
rial decisions, 1226 ; style of, changed 
in 1927, 1225; see also Crown in 
United Kingdom and Unity of the 
Crown. 

ICing, see Mackenzie King. 

King George’s Sound, abortive proposal 
to fortify, discussed at Colonial Con- 
ference of 1887, 1176. 

Kingdom of Canada, style desired, 507. 

King’s Counsel, appointment of, 88, 89 ; 
Canadian powers as to {Corr. of Sir 
John Macdonald, 23 Dec. 1872, p. 
194), 532, 533. 

King’s Own Malta Regiment, 096. 

Kingston, Rt. Hon. Charles, Premier of 
South Australia (1893-9), 612; is 
refused a dissolution by Lord Tenny- 
son, 163. 

Kipling, Kudyard, anti-British use by 
Senator Lodge of his Captains Cou- 
rageous, 854. 

Kitchener, Field-Matshal Viscount, visit 
to Australia and New Zealand, 1071. 

Kitt, Benjamin, case of dispute over 
pardon of» in Queensland, 1114. 


Klondyke, railway to, defeated by 
Canadian Senate, 465. 

Knighthood, how conferred (Prince of 
Wales in 1860 authorized to confer in 
Canada, and similarly on later 
occasions, e.g. Duke of York in 1927), 
87 ; to w'hom appropriate (cf. Corr, of 
Sir John Macdonald, pp. 335-7), 1023. 

iCnighthoods aw^arded for Colonial or 
Dominion services, 1023. 

Kcegas murderers, escape punishment 
through Mr. Upington’s incompe- 
tence, 797 n. 1. 

Komagata Maru, voyage of the, to 
Canada with Indian revolutionaries, 
821. 

Korumba, Australian oil-tanker, 1011. 

Kruger, Paul, President of the South 
African Republic, ultimatum in 1899 
of, 978. 

Kul^n Bibi, case of, in Union of South 
Africa, 830, 831. 

Kuwait Order in Council, 1925 (No. 972), 
applies to Dominion British subjects, 
1039 n. 5. 

LabilUere, P. F., advocates federation 
of Empire, 1158. 

Labouchere, Rt. Hon. H., later Lord 
Taunton, Secretary of State for the 
Colonies (1855-8), gives pledge to 
Newfoundland as to treaty obligation 
(Prowse, Netcfoundland, pp. 474 f.), 
22 . 

Labour clauses of the treaty of peace, 
1919, 880. 

Labour Conference in Australia, op- 
poses effective participation in the 
war, vii, 986, 987. 

Labour Conventions under League of 
Nations, Canadian position as to, 
579-81 ; Australian position as to, 
620. 621. 

Labour Exchanges, Dominion reluctance 
to make use of British in 1011, 1101. 

Labour ministries, in Australia, selected 
by caucus, 232, 233. c 

Labour ministry in United Kingdom in 
1924, fond of uniforms, 1026 ; insists 
on knighting Sir J. O’Grady, 1023 ; 
recognizes Russia without consulting 
Dominions, 906, 1218 ; rejects project 
of Imperial Economic Committee, 
1218; suggests holding of a Con- 
ference on Constitutional Relations, 
1218, 1219. 

Labour Organization, League of Nations, 
620, 621, 889, 890; Dominion po- 
sition in respect of Goveming Body, 
880. 
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^ubstitotion of new 15. For section 35 of the said Act, the 

section for section 35, following section shall be substituted, namely 

“ 35. (l) The Local Government may, from time to time subjeci 
' - to such conditions or restrictions as it may thinls 

reduce^or remirfeS!^ ’ impose, by notification in the Calcutta 

Gazette^ suspend the payment of or reduce or 
remit, in the whole of Bengal or in any part thereof, all or any of the 
fees mentioned in the first and second schedules to this Act annexed 
and may in like manner cancel or vary such order. 

(2) The Local Government may, from time to time by rules, 
prescribe the manner, in which any fee the payment of which is 
suspended under sub-section (l) may be realised and for this purpose 
direct that such fee may be recovered as a public demand.” 


Amendment of Sche- 
dule II. 


16. In Schedule 11 to the said Act, — 


(l) in Article 17, after entry v the following entry shall be inserted, 
namely : — 


" vA. for partition wd separate posses.* . . Fifteen rupees." 
sion of a share of joint family property 
or of joint property, or to enforce a 
right to a share in any pioperty on the 
ground that it is joint family property 
or joint property if the plaintiff is in 
possession of the' property of which he 
claims to he a co-parcener or co- 
owner : 


(2) after Article 18 the following article shall be inserted, namely 

*' 18A. Application under paragraph 20 . . Fifteen rupees,” 

of the Second Schidule to the Civil 
Procedure Code, 1908, to file an 
arbitration award, and memorandum 
of appeal from a decree passed under 
paragraph 21 of the said Schedule. 


(3) after Article 21 the following article shall be inserted, namely 

'2?.. Petition.' (a) questioning the election of any | 

person as a Municipal Commis- | 
sioner, when presented to a I 
District Judge under section 36 I 
of the Bengal Municipal Act. 

1932 ; ^ 


(6) questioning the election of any 
person as a member of a District 
Board or Local Board when 
presented to any authorhy 
appointed under clause (a) of 
section 138 of the Bengal Local 
Self-Government Act of 1885 to 
decide disputes relating to such 
elections. 


Y • . Fifteen 

rupees.' 
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Latham, Hon. J. G., C.3I.G., K.C., At- 
tornev-Geiieral of the Commonwealth 
in lyiO, 891 n. 1, 1250. 

Latvia, treaty of 1923 with, 850 n. 2; 
treaty of extradition with (Dominion 
aceessions, (Jmd. 2577, p. 10), 918. 

Laurier, Jit. Hon. Sir Wilfrid, Prime 
Minister of Canada (1890-1911) and 
then leader of the ( Ippoaition, vii, 129, 
131, 135, ISO, 210, 234, 238, 240, 266, 
2S0, 300 n. 1, 309 n. 1, 314 n. 1, 395, 
4W, 405, 538, 540,707,855, 858n.3, 861, 
805, 872, 873, 875, 877 n. 1, 893, 949, 
979, 981, 909, 1090, 1008, 1010, 1013, 
1019, 1023, 1042, 1100, 1151, 1162, 
1185, 1187, 1189, 1190, 1193. 

Lausanne, treaty of, 1923, 852 n. 3; 
Canadian attitude towards, 903-4», 
1234; crucial instance of difference 
between active and passive obliga- 
tions, xiv. 

Lavergno, A., opposes Canadian naval 
policy, 1007. 

Law, diity of Governor to obey, Part II, 
chap. V, and see. Table of Contents ; 
Secretary of State for the Dominions 
encourages laxity in observance of 
rule, xvii, 1246, 1247. 

Law, Rt. Hon. A. Bonar, M.P., Prime 
JVKnister of the United Kingdom 
(1922-3), views in 1920 on secession 
of Dominions, xii, 11G6. 

Law otHcors of the Crown, opinions of, 
on ecclesiastical jurisdiction of the 
Crown, 1126, 1130; on extra-territorial 
power of colonial legislation, 321 ; on 
naval defence legislation, 1003; on 
the relations of the Houses of Parlia- 
ment as to money bills, 447 ; on the 
removal of colonial judges, 1072 ; on 
the repugnancy of colonial laws, 339, 
340. 

Lawley, Hon. Sir Arthur, G.C.M.G., 
Lieutenant-Governor of the Trans- 
vaal, anti-Indian policy proposed by, 
826. 

Lam Repeal and Adopting Ordinance, 
1921, j\\'w Guinea, 1055. 

Lcacook, Professor S., views of, on 
Colonial status, 1171. 

League of Nations and Dominion inter- 
national status, 883-93. 

league of Nations, Dominions and the, 
X, 705, 844, 880, 913. 1109, 1150, 1172, 
1205. 1262, 1253, 1255 n. 1. 

Leagite of Nations Assembly, author’s 
suggestion of discussion of questions 
between Governments of Empire 
before meetings of, 286 n. 1. 

Leagu<r of Nations Covenant, 314, 886, 


889; Art. IV, 880; Art. X, 883, 885, 
887, 888 ; Art. XI, 890 ; XV, 890 ; 
Art. XVIII, 885, 886; Art. XXT, 
886 ; Art. XXII, 1049, 1063. 

Leave of civil servants, Imperial legisla- 
tion affecting, no longer applies to 
Dominions, 1037. 

Lee, Hon. Sir W., K.C.M.G., is refused a 
dissolution in Tasmania in 1923, 171 
n. 1. 

Leeward Islands, constitutions of, 12. 

Lefroy, A. H. F., K.C., editor of the 
Canadian Late Times, vii, 1162 n, 1. 

Legal basis of responsible government, 
51-63. 

Legal liability of Governor, vii, viii, 
95-9. 

Legal position of the Church of England 
in the Dominions, 1125-32 ; of other 
Churches, 1132-41. 

Legal tender, limitation of Australian 
State powers as to, by Constitution, 
625. 

Legality, spirit of, in Dominion, 518. 

Legislation, as of Imperial or local 
interest, attempt to define, 23, 24. 

Legislative Assembly, style of Lower 
House, 392 ; for the various Assem- 
blies, see Partin, chap, vi; of India, 
47. 

Legislative Council, style of Upper 
House, 392 ; see for the constitution 
and relation to the Lower Houses of 
the Councils, Part III, chap, vii and 
viii. 

Legislative powers of the Common- 
wealth and States, 623-30 ; relations 
of the powers, 631-61. 

Legislative powers of the Dominion and 
provinces of Canada, 517-59. 

Legislative powers of the provinces of 
the Union of South Africa, 716-23. 

Legislative subordination of Dominion 
Parliaments, Part III, chap. iii. 

Legislature, style of Canadian pro- 
vincial legislative bodies, 392. 

Legislature Act, 1908, New Zeg.land, 59. 

Legislature distinct from Government, 
may be object of libel, 375. 

Lesritimation of children (Legitimacy 
let, 1926), 965. 

Lemieux, Hon. Rodolphe, K.C., Minister 
(1906-11), and later Speaker in 
Canada (1922- ), 820, 1013. 

Lennon, Hon. William, political sup- 

S orter of Labour party, appointed 
ieutenant-Governor of Queensland, 
swamps Legislative Council, 134, 135, 
142, 143, 461, 462. 

Lepine, Ambroise, commutation of son- 
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8. For the “ proper fees ’* set out in Schedule I of the principal 
Act» for Articles 6, 7, 8 and 9 and shown in Schedule A of this Act, 
the “proper fees’* shown against them in the second column of the 
said Schedule A shall be substituted. 

9. For the entries above the proviso in the second cnlumn and 
for the entries in the third column, in Article 11 of Schedule I of the 
principal Act, the following shall be substituted, namely: — 

" When the amount or value of the Two per centum, 
property in respect of which the 
grant of probate or letters is made 
' exceeds two thousand rupees, on 
such amount or value up to ten 
thousand rupees 

and 

When such amount or value exceeds ten Three per centum, 
thousand rupee, on the portion of 
such amount or value which is in 
excess of ten thousand rupees up to 
.fifty thousand rupees. 

and 

When such amount or value exceeds Four per centum 
fifty Ihousaod rupees, on the portion 
of such amount or value which is in 
excess of fifty thousand rupees up to 
one lakh of rupees. 

and 

When such amount or value exceeds a Five per centum, 
lakh of rupees, on the portion o£ 
such amount or value which is in 
excess of one lakh of rupees. 

10. For the entry in the second column of Article 12 of Schedule 
I of the principal Act, and for the first paragraph in the third column 
of the said Article, the following shall be substituted namely: — 

“ When the amount or value of any Two per centum, and on ihe amount 
debt or security specified in the or value of any debt or security to 
certifiicate under section 8 of the Act which the certificate is extended 

exceeds one thousand rupees, on under section 10 of the Act, three 

.such amount or value up to ten per centum, 
thousand rupees. 

and 

when such amount or value exceeds ten Three per centum and on the amount 
thousand rupees, on the portion of or value of any debt or security to 

such amount or value which is in which the certificate is extended 

excess of ten thousand rupees up to under section 10 of the Act, four- 

fifty thousand, rupees ; and-a*half per centum. 

and 

when such amount or value exceeds Four per centum, and on the amount 
fifty thousand rupees, on ths portion or value of any debt or security to 

of such amount or value which is in which the certificate is extended 

excess of fifty thousand rupees up to under section 10 of the Act, six per 
one lakh of rupees ; centum. 
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Liquor traffio, f\'iiiadian lo"i'-;latire 
po\\»*rs a.-; to, oiJtwjO ; Convention of 
as to, siL^ned }»y Dominions, 881. 

Lithuania, treaty of 1!*22 with, SoO n. 2 ; 
n‘latiun.s ^wfh Polarid of, fcc 

nh't K\tr.‘ulitinn Treutie?. 

Litth*, Hon. .J. 1., »1. of \ev fonmlland, 
i.f, on territorial limitations of 
hv'i.'jntioii, 

Llovfi, lit. Hon. Sir W., Prime Minister 
of Nevfnuhfiiand, i:J4, 24‘l, 273. 

Lloyd, Lord, Priti^^h Hi^'hf’ommiasioncr 
i:i K:*’ypt, exjio^ition of H'jyiitian po- 
jiition l»v, at lmi)t,*rial Conference of 
1223. 

Llo.yd Geopie, Vt,t. Hon. David, Prime 
Miiii.ster of the Tnited Kingdom 
(l*,Hr»-22) ; abortive effort to solve 
Irish question in 1017, 39; later 
sue»*oss, 40-2 ; referred to, 234, 880, 
1022, lllMi, 1197 n. 1, 1202, 1205, 
1217. 

Loadlinf^s, Canadian legislation as to, 
944; Commonwealth legislation as 
to, !49. 

Loan of British Government for settle- 
ment in Aiistmlia, 701. 

Loans, raising of, in Australia, 075, 676 ; 
App. D. 

Loans, Dominion, admitted as trustee 
sefuiritieH,disallo\\anecof Acts impair- 
ing !s**(.‘ari1y of (ef. Quebec A(?t 51 & 52 
\'iet. iu 9, irx elTeet (lompelling conver- 
sion of 5 jier cent, loan to 4 ^»r cent., 
amendment of which by 52 Viet. e. 2 
was forced on legi.slaturc by Dominion I 
Government; Con, of Sir John 
Macdoiiahi, pp. 417 ff.), 769, 770. 

Loans Fund, in Commonwealth of 
Australia, 364. 

Local legishition, Canadian provincial 
powers as to, 554. 

Djcal liraitatiuri of Canadian provincial 
legL^lation, 557 ; as to companies, 
548. 

L<H’al matters, relaxation of Imperial 
control in, 776-S9. 

Locarno paet of 1925, relation of Do- 
minions to, xiv, 843, SM)7, 917, 1151, 
1220, 1221, 1222, 1232. 

Lodge, Senator, uses Kipling in oppos- 
ing British interests, 854. 

Logan, Colonel, leads New Zealand ex- 
pesUtion to Samoa, 1012. 

l^ndon Reparations Conference, un- 
satisfactory representation of Do- 
minions at, 996. 

Xiondonderry, Marquis of, Minister of 
juration inNorthera Ireland, errors 
in edhcational policy of, 1140. 


Long, Rt. Hon. Walter, M.P. (later 
Lord Long), supports action of Natal 
government in 1906, 215. 

Loranger, Mr. Justice, of Quebec, 
Canada, proposed removal of, 1008. 

Lord Chancellor, does mot exercise 
power to make regulations under 
Forngji TribunaU Evidence Act, 1856, 
as regards Dominion Courts, 1080 
n. 5. 

Lord Lieutenant of Ireland, immune 
from suit, 83 n. 2, 06. 

Lord Alayor, style only conferred by 
King, see Honours. 

Lorebum, Lord, opposes idea of one 
Imperial Court of Appeal, 1101. 

Loughlin, Hon. P. F., Secretary for 
i Lands, New South Wales, rival of 
Mr. Lang, retires from office, 281 n. 4. 

Louisiana, disappearance of French 
privileges in, 6. 

Low standard of Australian political 
morality, 141. 

Lowe, Robert, advocates separation of 
Canada, 1156. 

Low’er House, decides fate of ministry, 
268, 269; for composition, &c., sm 
Part HI, chap, v and vi. 

Lucas, Sir Charles P., K.C.B., K.C.M.6., 
author of The Empire at War, Lord 
Diirham'^s Report, &c., acknowledge- 
ment of indebtedness to, xxvi. 

Luisa Calderon, case of torture of, in 
Trinidad, 97. 

Lumber dues in New Brunswick, 677. 

Lutwryche, Mr. J ustice, Queensland, 374. 

Luxembourg, Canadian commercial con- 
vention of 1024 with, 901. 

' Lyndhurst, Lord, fails to form govern- 
ment in 1832, 155. 

: Lyne, Hon. Sir W. J., K.C.M.G., 
Commonwealth Minister for Home 
Affairs (1901-3), Trade and Customs 
: (1903-4, 1905-7), Treasurer (1907-8), 

becomes Premier of New South Wales 
in 1890, 163 ; referred to, 604, 674. 

Lyons, Hon. J., Ontario Minister of 
Lands, 365 n. 1. 

Lyttelton, Rt. Hon. Alfred, Secretary 
of State for the Colonies (1903-6), 714, 
826, 870, 1181. 

Lytton, Rt. Hon. Sir Edward Bulwer- 
(later Bord Lytton, G.O.M.G.), Secre- 
tary of State for the Colonies ( 185&-9), 
views on Prince Edward Island land 
bUl, 772. 

I MacBride, Hon. Sir R., Premier (1903- 
! 15), and later Agent-General of British 

I Columbia, 234 n. 1, 249> ^83, 576, 750. 
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SCHEDULE B. 

TABLE OF RATES OF Ad valorem FEES LEVIABLE ON THE 
INSTITUTION OF SUITS. 

[See section 11 of the Bihar and Orissa Court-fees 


(Amendment) Act, 1922]. 


When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds— 

But does 
not 

exceed — 

Proper fee. 

When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds — 

But does 
not 

exceed— 

Proper fee 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. 

A. 


5 

0 

6 

220 

230 

20 

8 

5 

10 

0 

12 

23 D 

240 

21 

8 

10 

15 

1 

2 

240 

250 

22 

8 

15 

20 

1 

8 

250 

260 

23 

8 

20 

25 

1 

14 

260 

270 

24 

8 

25 

30 

2 

4 

270 

280 

25 

8' 

30 

35 

2 

10 

280 

290 

26 

8 

35 

40 

3 

0 

290 

300 

27 

8 

40 

45 

3 

6 

300 

310 

28 

8 

45 

50 

3 

12 

310 

320 

29 

8 

50 

55 

4 

2 

320 

330 

30 

8 

55 

60 

4 

8 

330 

340 

31 

8 

60 

65 

4 

14 

340 

350 

32 

8 

65 

70 

5 

4 

350 

360 

33 

8 

70 

75 

5 

10 

360 

370 

34 

8 

75 

80 

6 

0 

370 

380 

35 

8 

80 

85 

6 

6 

38'- 

390 

36 

8 

85 

90 

6 

12 

390 

400 

37 

8 

90 

95 

7 

2 

400 

410 

38 

8 

95 

100 

7 

8 

410 

420 

39 

8 

loo 

110 

8 

8 

420 

430 

40 

8 

no 

120 

9 

8 

430 

440 

41 

8 

120 

130 

10 

8 

440 

450 

42 

8 

130 

140 

11 

8 

450 

460 

43 

8 

140 

150 

12 

8 

460 

470 

44 

8 

150 

160 

13 

8 

470 

480 

45 

8 

160 

170 

14 

8 

480 

490 

46 

8 

170 

180 

15 

8 

490 

500 ; 

47 

8 

180 

190 

16 

8 

500 

510 . 

48 

8 

190 

200 

17 

8 

510 

520 

49 

8 

200 

210 

.18 

8 

520 

530 

50 

8 

210 

220 

19 

8 

530 

540 

51 

8 
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C2; litters patent, SO; Exeeiitive 
CoiUK'il, lu7, 110; aumra<jr4.s i>ro- 
ro 2 Ati(jTi, and diri-;olutic>n of I'ariia- 
113; Executive Cuiineil and 
Cabinet, 220, 227; and Parliament, 
22S ; Cabinet, 2-15 ; political parties 
(Sir Ct. iStrickland beromes Premier in 
1027;, 2,>.S ; no High Commissioner, 
2s2 n. 7 ; Civil Service, 206 ; legis- 
lative jumers of the i'arliament, 301 ; 
limitations of power, 315, 310 ; amend- 
ment of the (.’onstitution, 357, 358 ; 
civil liat, :i0G; privileges, 308; lan- 
guage, 378 ; Speaker, 379 ; Gover- 
nor’s powers, 384 ; franchise for 
lower house, 403 ; members of Parlia- 
ment, 410 ; duration, 412 ; payment, 
413 ; profiortional representation, 
410 ; disputed elections, 424 ; Upper 
Chamlier, 443, 444; reservation of 
Bills, 753, 754; disallow’antic, 739; 
special rules, 701 ; defence, 990 ; ju- 
dicial tenure, 1073 ; appeals, 1084 
11 . 3; prerogative of mercy, 1119; 
religion, 1139; not entitled to stylo 
or status of a Dominion, xx ; desire 
for union with Italy (defeat of 
gorernment on this among other 
issues by Constitutionalists and La- 
bour (13 and 3 seats to Government 
13), in August 1927 General Elec- 
tion), 30. 

Malta kegiment Ordinance, 1923, 996, 

Maltese nobility, 1024 n. 2. 

Mandamus docs not Uo to Governor, 99, 
100 ; restriction of grant of, in Aus- 
tralia. 621. 

Mandates, Part V, chap, xiv ; 882, 1210. 

Mandates Commission, League of Na- 
tions, 1051, 1052, 1004. 

Manitoba, i)rovmce of the Dominion of 
Canada since 1870: representative 
government, 8; responsible govern- 
ment, 21 ; legal basis of responsible 
government, 52 ; deputy Lieutenant- 
Governor, 74; provincial seal, 90; 
Executive Council, 107 ; financial ir- 
regularities, 188; Executive Council 
and Cabinet, 220, 227 ; Cabinet, 240; 
political parties (no change in 1927), 
249 ; Agent-General, 283 ; Civil Ser- 
vice, 201 n. 1 ; legislative powers, 
302 n. 2, 321 ; referendum, 303, 
304, 306; privileges. 369, 370; 
language, 376 ; time limit for 
speeches, 387 ; now unicameral, 391, 
472 ; legislative Assembly, 394, 395, 
396; membership, 405; duration, 
4U ; jpaymeut,413; preferential vot- 
ing* 417, 418; xe^tribution, 423; 


I disputed eleotions, 424; entry into 

I federatirm, 508 ; education quca- 

’ tinns, 537, 53S ; disallowance of pro- 
vincial Acts, 560-9 ; land rights, 581 ; 
now territories, 584; boundary ques- 
tions, 585, 580 ; land*, 772, 773 ; 
Indians, 784 ; judicial tenure, 1007 ; 
appeal to Privy Council (Order in 
i Council, 28 November 1910), 1091. 

I Manitoba- Ontario boundary case, 1100. 
I Mann, E. A., Nationalist member of 
I Commonwealth Parliament, points 

out effect of policy of encouraging 
I secondary industries at expense of 
I United Kingdom trade, 936 n. 3. 

1 Manning, Hon. Sir William, New South 
I Wales, his views on duties of Gover- 
I nor under Act of 1867 as to IVIilitia, 

1 973 n. 1. 

Maoris, position of, 788-91 ; qualified 
to vote in New' Zealand, 400; in 
Commonwealth of Australia, 397 ; 

I not in Western Australia, 400 ; ser- 
I vices of, in Great War, 988. 

' Maple leaf, as Canadian badge, 1031 n. 3. 

I Marine Insurance Act, 1909, Common- 
wealth of Australia, 629 n. 2. 

I Maritime Conventions Act, 1911, Im- 
I perial, 949 n. 1, 950, 951. 

Maritime Conventions Act, 1914, Canada, 
679 n. 2. 

I Maritime Court for Ontario, 1080. 

I Maritime liens and mortgages, draft 
j Convention on, recommended for 

! acceptance by the Imperial Confer- 

{ cnce of 1926, 1240. 

I Maritime provinces, position of, in 
! Canada, 590, 692, 694 n. 1. 

I Marriage, federal and provincial legis- 
j lative pow'er in Canada as to, 554, 
! 555 ; Commonwealth legislative 

power as to, 626. 

i Marriage licences, issue of, by Gover- 
! nors (cf. Greene, Provincial Governor, 

pp. 128, 129, 142), 88 n. 1, 111, 113. 

' ^larriage with deceased wife's sister in 
I its effect on property in England, 

! 1177 ; with foreigners, 1212. 

; Marriage with Foreigners Act, 1906, Im- 
j perial, 1212. 

; Marriages, validity of certain, assailed 
! in New South Wales and New Zea- 

; land, 1141 ; validation of, when de- 

clared valid in a colony, by Imperial 
; Act of 1865, 1034. 

; lirlairiages of women to foreigners, ques- 
I tion of vaUdity of, 1180, 1192, 1212. 

Married women, as civil servants, 292 
n. 1 ; nationality of, 1044i, 1046, 1212, 
I 1236. 
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When the 
amount or 
value of 
the sub^ 
ject-matter 
exceeds— 

But does 
not 

exceed — 

Proper fees. 

When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds — 

But does 
not 

exceed — 

Proper fees. 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

■ 

Rs. 

Rs. 

A. 

4,200 

4,300 

345 

0 



967 

8 

.. 4,300 

4,400 

352 

8 


16,500 

990 

0 

4,400 

4,500 

360 

0 


17,000 


8 

4,500 

4,600 

367 

8 

1 ii 

17,500 

1 ^ 

■a 

4,600 

4,700 

375 

0 

1 17,500 

18,000 

mm 

8 

4,700 

4.800 

382 

8 


18,500 

1,080 

0 

4,800 

4,900 

390 

0 

18,500 


1,102 

8 

4,900 

5,000 

397 

8 

3b it 

19,500 

1,125 

BI 

- 5,000 

5,250 

412 

8 

w S i 

HKiinti 

1,147 

8 

5,250 

5,500 

427 

8 

MSS 


1,177 

8 

' 5,500 

5,750 

442 

8 

W SS 


1,207 

8 

5,750 

6,000 

457 

8 

MSS 

23,000 

1,237 

8 

6,000 

6,250 

472 

8 

IfR 1 

24,000 

1,267 

8 

6,250 

6,500 

487 

8 

^EiffiSS 


1,297 

8 

6,500 

6,750 

502 

8 

25,000 

26,000 

1,327 

8 

6,750 

7,000 

517 

8 



1,357 

8 

- 7,000 

7,250 

532 

8 

27,000 

28,000 

1.387 

8 

7, '250 

7,500 

547 

8 

III 

BSf 1 1 1 

1,417 

8 

7,500 

7,750 

562 

8 

iSS 

Bi 

1,447 

8 

7,750 

8,000 

577 

8 

^ks sss 

cm 

1,477 

8 

8,000 

8,250 

592 

8 


SiS 


8 

^,250 

8,500 

607 

8 



1,537 

8 

8,500 

8,750 

622 

8 


R: 

1,567 

8 

8,750 

9,000 

637 

8 

sss 

H 1 iSf 

1,597 

8 

9,000 

9,250 

652 

8 

S SSS 

H c SSi 

1,627 

8 

9,250 

9,500 

667 

8 

42.0:0 

44.000 

1,657 

8 

9,500 

9,750 

682 

8 



1,687 

8 

!9,750 

10,000 

697 

8 

46,000 

48,000 

1,717 

8 

10,000 

10,500 

720 

0 

: 1 • 1 1 

50,000 

1,747 

8 

10,500 

11,000 

742 

8 

ilSSS 

55.000 

1,785 

El 

■ 11,000 

11,500 

765 

0 

;lSSS 


1,822 

B 

11,500 

12,000 

787 

8 

^BSi SSS 


1,860 

El 

• 12,000 

12,500 

810 

0 

65,000 

70,000 

1,897 

8 

12,500 

13,000 

832 

8 

in 11 

: i^iji 

1,935 

0 

13,000 

13,500 

855 

0 

”nSi 

^kiSM 

1.972 

8 

• 13,500 

140,00 

877 

8 

^RinSS 


2,010 

El 

■ 14,000 

14,500 

900 

0 

^k;RSS 


:i.047 

8 

14,500 

15,000 

922 

. 8 

^rSuSS 

R 


El 

15,000 

15,500 

1 

945 

0 

• 95,000 

1,00,000 

|,122 

8 
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vessels, seizure of enemy, not i ^lUitary Voters Act, 1917, Canada, 267, 
l>#'riuitted to Governor save under ! 392, 981. 

deleffritif m, 93. . Militia Act, Canada, amended in 19r>4 to 

Hon. Iff»nor»^ Premier of ; place complete control in Canadian 

disniisM'd }5y Mr. | Government and to restrict oblijration 

Angers, 24S ; ie*.i>onsihle for Je.'<uits^ j to the defence of Canada only, 980. 

Act, 18SS, of Quebee, 1136, ; ^^lilitia Bill, 1863, Canada, rejection of. 
1137. ' causes deep impression in United 

Mercy, premjTati ve of, Part \’T, chap, iv; j fungdom, 506. 

propriety of alHJiialiiii;^' any p‘rhonal ^ Militia Council, Canada, 970. 
di.'er»*iiun of Govc^riior in regard to, j jVIilitia of Canada, 990, 991. 
su-jLH‘ste<l by authftr in liU5, vii, viii. Mill, J. S., his delinition of direct taxa- 
Meredilh, Hon. Sir W., lender of Opposi- ; tion adopted in interpretation of 

tion ( 1S90-94), C.J. of Common Pleas ; Canadian constitution (see also Atfor- 

(\»T. fif Ontario from j ney-General for British Columbia v. 

1912, advocates eessati«)n of apiJi‘al to ! Canadian Pacific Baihvay Co., 43 

Privy Council, 1 IM3. | T.L.R. 750), oofi. 

Merriiilan, Ht. Hon. John Xavier, South ! Mills, Arthur, M.P., mover of resolution 
African .statesman, 110, 246, 604, 70S, I of colonial defence on 4 March 1802, 

1013 ; iihRuma.^ oftiee in Cape of Good j 967 ; views on independence of colo- 

Hope in 1908, 168. j nies, 1156. 

Mesnpoiamia, Dr»mini(»n forces .«orve in, . Mills, Hon. D., Minister of Justice of 
during war, 9S3. 987. Canada (1897-1902), J. of the Su- 

Metc.ilfc, Sir Cliarlcs, later Lord Met- jireme Court (1902-3), views of, 468, 

ealfe, Governor-General of Canada 469,566,893,957. 

(1843-5), 16, 17. jMilner, Lord, Governor of the Trans- 

Mftcorohtjy Act, 1906, Commonwealth vaal and Orange River Colony, later 
of Australia, 626 n. 1. Secretary of State for the Colonies, 

Methodist Church in Canada joins in weakness in refusing to disallow 

United Church, 1136. Queensland confiscatory legislation, 

Mexico, treaty of 1888 with, applicable 708 ; wishes to suspend Cape Consti- 

to Au.stralia (save Now South Walc.'s), tution, 214 ; referred to, 224, 800, 813, 

New’foundland, Natal, Transvaal, 825, 826, 827, 840, 882 ; his doctrine 

Orange River Colony ; permission for of racial superiority fatal to continu- 
aeparatc withdrawal conceded in 1011, ance of Empire, 827 n. 1. 

848. Milroy, S., defeated at by-election in 

Migratory Birds Convention Act, 1917, Irish Free State, 259, 

Canada, 5S0. ^lineral Resources Bureau, 1200. 

Military and naval officers, precedence Mines and Works Act, 1911, Union of 
of (cf. Beer, British Colonial Policy, South Africa, 499 n. 1, 802, 836. 
1754-65, pp. 176 f.), 1028. Mines and Works Act Amendment Act, 

Military Board of the Commonwealth of 1926, Union of South Africa, 836. 

Australia, 992. i Mining Act, 1904, Western Australia, 

Military College, South Africa, 977. ' anti- Asiatic clauses of, 817. 

Military Court.s, constitutional restrie- : Alining Regulations Commission, 1924- 
tions on jurisdiction of, in Irish Free ' 5, Union of South Africa, 805. 

State, 320; e.'^lahlwhmuit of, by ; Minister, office of, in Dominions^ Part II, 
Public. Safi ty Act, 1927, 1253, 1254.* ■ chap, vii. 

Military Defence, Tnijierial control as ■ Minister of Defence, Commonwealth of 
wigards, Part V, chap, x, and see j Australia, 992. 

Table of Contents. , 3^Iiniste^ of Defence, Union of South 

Military Demobilization Committee, for ! Africa, 994, 995. 

Imperial fiirccB, 1199. | Minister of External Affairs, Prime 

Military honours (for provuieial Lieu- Minister as, in Canada, 925. 
tenant-Govemors sec Corr. of Sir Minister of External Affairs, Common- 
Jokn Macdonald, p. 87), 1026. wealth of Australia, 026. 

Afifttory Service Act, 1917, Canada, 982, Minister of External Affairs, Irish Free 
083. State, 925, 

Military unite, proposed exchange of, Minister of External Affairs, New Zea- 
with Dominions, 1179, ! land, 925. 
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SCHEDULE C. 


[S '06 section 12 (4) of the Bibar and Orissa Court«fees (Amendment) Act. 1922] 


Proper fees set out in Schedule 11 of the 
principal Act. 

Proper fees to be substituted. 

( 

One anna 

Two annas. 

Article 1 ...< 

Eight annas 

One rupee 

Twelve annas. 

One rupee and eight annas. 

1. 

Two rupees 

Three rupees. 

Article 1 A 

Twelve annas in addition to any 

One rupee in addition to any 


fee levied on the application 

fee levied on the application 


under clause ( 0 ), clause (6) 

under clause (a), clause (5) 


or clause (d) of Article I of 

or clause (d) of Article 1 'of 


this Schedule. 

this Schedule. 

f 

Eight annas 

One rupee 

Article 10 

One rupee 

Two rupees. 

1 

Two rupees 

Three rurees. 

Article 11 

Eight annas 

One rupee. 

Two rupees 

Four rupees. 

Article 12 

Five rupees 

Ten.rupees. 

Article 14 

Five rupees 

Ten rupees. 

Articles 17. 18 

Ten rupees 

Fifteen rupees. 

and 19. 

Article 20 and 

Twenty rupees 

Thirty rupees. 

21. 



BOMBAY ACT NO. II of 1932. 

Part III— Court Fees Act. 

It extends to the whole of the Presidency of Bombay. 

13. In section 7 of the Court Fees Act» 1870, in its application 
Amendment of sec. 7 to the Presidency of Bombay, in this Part 
of Act VII of 1870. referred to as the said Act, — 

(a) to clause [d) of paragraph (iv) the words “ or other conse- 
qui ntiai relief ” shall be added ; 

(&) after the word “ appeal in paragraph (iv) the words 
“with a minimum fee of rupees five in the case of suits 
falling under clause (c) ” shall be inserted ; and 

(c) in clauses (l), (2) and (3) of the proviso to paragraph (vj 
for the words “ five **. “ ten ” and “ ten ” the words 
“ seven and a half ” fifteen ’* and “ fifteen *’ shall, 
respectively, be substituted, 

13. For Articles 1, 8, 11, 12 and 12-A of, and the Table of rates 
Amendment of Sche- of ad valorem fees in Schedule 1 to the said 
dule I to VII of lb70. Act the following shall be substituted namely : — 


* This Act has been extended by Bom. Act 1 of 1933 by which it is to remain in 

force up to 31st March 1936 unless extended for a further period. 
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Mo-it favoured nation treatment (ef. 
Crnr.of Sir John Mnrduiiahh p- 
SiS, S40 ; oufrlit to be ext<*ii(!c*d to 
all ])arts of the Empire by other parts, 
.s5r», Srjb ; afjeordt'd by the C’liion of 
Suuth Africa to the United Kingdom, 
Olio : bat as general prineijile for 
whole En'.pire not accepted in the 
Union, Iflib. 

Mostyii, Mr., Oovemor of Minorca, legal 
liabiJitr (.f, for otiieial actions, Uti. 

Mount ilcDnio case, prerogative of 
mercy in connexion with, 1114. 

Mowat, Sir Uli\er, (x.C'.M.O., Premier of 
( intario ( 1 H72~Pt»), Minister of .1 nstiee, 
Canada (18J«i-7), Lieutenant-Gover- 
nor of (Jntario (1897-11)03), asserts 
provincial ri^'his, 234 n. 1, 248, 513 
11. 1, 516, 566, 1019. 

^lozambique, relations of, \iith Trans- 
vaal and Union of {South Africa 
(iif^gotiatioiis in 1927 in progress), 
224, 706, 734, 909 ; assists in de- 
portation of British Indians, 829. 

Jlulcnliy, Gon<*ra], Minister of Defence, 
resigns oiiii-e in Irish Free State (re- 
stored to ministry in 1927), 237 n. 1. 

Mulgrave, Lord, Lieutenant-Governor 
of Xova Scotia, imposes conditions on 
a ministry, 171. 

Multilateral trcatica, under League of 
Nations, coming into operation (rf, 
910. 

Municipal franchise. Natal tries to take 
away f j'om British Indians, 825 ; 
Union of {South Africa permits pro- 
]>osal, 835 u. 1. 

Municipal institutions, Canadian pro- 
vincial powers as to, 554; Union 
provincial powers as to, 723, 726. 

Uunicijifil Proclamation, South-West 
Afriiai, 1U59. 

Murray", Sir H., K.C.B., Governor of 
Newfoundland (1S96-S), alters speech 
at oiiciiing of Parliament, 281 ; op- 
j)OHes sale of railway, 777 ; removes 
Mr. 3Iorine from otlfce, 778. 

Musgrave, Sir A., G.C.M.G., Governor of 
Queensland, quarrels with Premier on 
pardon issue, 1114. 

Muskat, treaty with, of 19 March 1891 
(Australia withdraws, 3 December 
1923), 848. 

Miuikat Order in Council, applies to 
Dominion British subjects, 1U39 n. 5. 

Muslim League, demands political con- 
cessiuiu in India, 46* 

Mussolini, Signor, dictatorship in Italy, 
47, 839 n. I. 

Mutiny Proclamation of 185S, declara- 


tion in, of obligations to Indian sub- 
jects, SL5, 810. 

Mutual A&.'!istancc, draft treaty of 1923 
for, not acceptable to Dominions, 890. 

Natal, Colony until 1910: representa- 
tive government, 11 ; responsilde 
government, 30-33 ; legal basis of 
responsible government, 59, 60 ; 

claims against the Crown, 102 ; E.xe- 
eutive Council, 109 ; Legislative 
Council, 113; martial law% 192, 193, 
215-17, 220 ; Executive Council and 
Cabinet, 226, 227 ; no political parties 
possible, 255 ; referendum on union, 
' 309 ; amendment of the constitution, 

355 ; privileges, 367 ; House of As- 
j sembly, 401, 402 ; membership, 402 ; 

duration, 412 ; Upper House, 441 ; 
I relations of the two houses, 463 ; 
! reservation of Bills, 763, 758; dis- 
1 allowance, 759 ; land control, 773 ; 
I native affairs, 781, 799 ; British In- 
dians, 823, 824 ; naval defence, 972 ; 
judicial tenure, 1073 ; prerogative of 
j mercy, 1118 ; Church affairs, 1127— 
31 ; Church endowments, 1138. 

Natal, Province of the Union of South 
! Africa, Part IV, chap, iii, 

' Natal Act (No. 1 of 1897) accepted by 
j Imperial Government as model means 
! of excluding Asiatics, 814. 

■ Natal Native Trust (letters patent, 27 
• April 1864 ; Act No. 49 of 1903), 801. 

Nathan, Sir Matthew% G.C.M.G., Gover- 
nor of Natal (1907-10), view’s on 
! martial law% 190, 221. 

National Anthem, played in honour of 
Governor, 1026. 

: Salional Defence Act, 1922, Canada, 
990 n. 1. 

! National (League) Party, in Irish Free 
State, joins Labour and Fianna Fail 
against the Government in August 
1927, 1254. 

Nationalist Party, in Union of South 
Africa, 256, 257, 1031 n. 2, 1166, 
1167, 1251 ; effect on attitude of, duo 
i to Imperial Federation propaganda, 
' vii. 

; Nationality, Part V, chap, xiii ; and see 
Table of Contents. 

Satire Administration Proclamation, 
1922, South-West Africa, 1059. 

Native Affairs Act, 1920, Union of South 
Africa, 803. 

Native Affairs Administration Bill, 
Union of South Africa, 801. 

Native Affairs Commission, 1903-5, 
South Africa, 706, 
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THE COURT-FEES ACT 


kd Valorem Fees — Contd. 


Number. Proper Fee. 

in excess of thirty thousand 
rupees up to fifty thousand 
rupees. 

when auch amount or value Thirty rupees, 
exceeds fifty thousand.rupees, 
for every five thousand 
rupees, or part thereof, in 
excess of ^ fifty thousand 
rupees . 

- Provided that the maximum fee 
leviable on a plaint or 
memoiandum of appeal shall 
be ten thousand rupees. 

8. Copy of any docu- (a) When the stamp duty The amount of the 
ment liable to stamp-duty chargeable on the ori^nal duty chargeable on 
under the Indian Stamp does not exceed one rupee, the original. 

Act, 1899, when left by any (fi) In any other case. One rupee, 

party to a suit or proceed- 
ing in place of the original 
withdrawan. 

11. Probate of a will or When the amount or value of T wo per centum, 
letters of administration the property in respect of 
with or without will which the grant of probate or 
annexed. letters is made exceeds one 

thousand rupees, on the part 
of the amount or value in 
excess of one thousand 
rupees, up to the ten thou- 
■ sand rupees. 

When the amount or value of Three per centum, 
the property in respect of 
which the grant of probate or 
letters is made exceeds ten 
thousand rupees, on the part 
(rf the amount or value in 
excess of ten thousand rupees, 
up to fifty thousand rupees. 

When the amount or value of Four per ceutum. 

.the property in respect of 
which the grant of probate or 
letters is made exceeds fifty 
thousand rupees, on the part 
of the amount or value in 
excess of fifty thousand 
rupees, up to one lakh rupees. 

When the amount or value of Four and a half per 
• the property in respect of centum, 
which the grant of probate or 
letters is made exceeds one 
lakh of rupees, on the part of 
the amount or value in ercees 
of one lakh- of rupees, up to 
two lakhs of rupees. 


1310 es:dex 


Xcpal, treaty with, not concurred in hy i 
Uorninionrf, 002. I 

AV tfiiif.rt decree, no direct legal effect in } 
Quebec, llOS. 

Xetljcrlainls, cede Cape of Good Hope to 
DritLsh Crown, 11 ; treaty relations 
with Canada, 857, 001 n. 1 ; arbitra- 
tion treaty with, 002 n. 3. 

Xetheilamis lunsua^^c, oflieial use of, in 
South Afiiea, 730, 737, 73S. 

Xeiitral vestjcls, possibility of belli- : 
crerent rictht to sink, made an objec- ; 
tion to De^'laration of London by 
Dt >mimutis, S73. 

Xeiitral ity, of Dominions in British war, 
legal impossibility of, 314, 807, 868, 
871, 872, 802, 017, 974 n. 3, 1157, 
1234. 

Xeutrality for Colonies, Victorian pro- 
posal of (ef. Mr. E. \V. Watkin’s 
htatement of Bright’s idea of neu- 
tralization of Canada in a w'ar with 
United States; Cnrr. of Sir John 
Mticfionaltl, p. 23, 18 Feb. 1865), 598, 
500. 

New Brunswick, colony until 1867, then 
province of Canada : representative 
government, 6; responsible govern- 
ment, 20, 21; legal basis of respon- 
sible government, 52 ; deputy Lieu- 
tenant-Governor, 74; seal, 90; 
Executive Council, 107, 109; and 
Cabinet, 226, 227 ; Cabinet, 240 , 
political parties, 249 ; Agent-General, 
283; Civil Service, 289; legislative 
powers, 302 n. 2, 321 ; amendment of 
the constitution, 356 ; privileges, 370 
n. 1 ; form of Acts, 375 ; Legislative 
Assembly, 393, 394, 395, 396 ; mem- 
bership, 405 ; duration, 411 ; redis- 
tribution, 423 ; disputed elections, 
424 ; entry into federation, 506, 507, 
510; uniformity of laws with On- 
tario, 521 ; education, 537 ; disallow- 
ance of Acts, 5Cl>-9 ; boundaries, 585, 
58f) ; judicial tenure, 1067 ; organiza- 
tion, 1075 ; appeals to Privy Council 
(larder in Council, 7 November 1910), 
1091 ; Church, 1127, 1132. 

New Caledonia, Australasian coiiecm 
regtirding influx of criminals into, 869. 

Newcastle, bishopric of, 1126. 

Newcastle, Duke of. Secretary of State 
for the Colonies (185£M>4), deprwates 
unicameral government, 23 ; on deci- 
sion of imperial government to charge 
for Imperial troops, 967 ; on duty of 
^ a Governor, 477, 

Newfoundland : repreaentative govern- 
m«ntr(two houses amalgamated, 10 


nominee, 15 elective, 1842-7 ; 5 & i 
Viet. c. 120; Prow'se, pp. 456 f.), 8 
responsible government, 8, 22 ; lega 
basis of responsible government, 54 
administration of government, 73 
salary of Governor, 75; letters pa 
tent, 80 ; seal, 91 ; Executive Go 
vernment, 107, 109; summons, pro 
rogation, and dissolution of Parlia 
ment, 113 ; refusal of dissolution, 168 
169, 175-7 ; financial irregularitiei* 
188 ; proposed suspension of respon 
sible government, 214; Executive 
Council and Cabinet, 226, 227 ; anc 
Parliament, 228 ; Cabinet, 241 ; poli 
iical parties, 250 ; High Commis 
sioner, 282 ; Civil Service, 291, 292 
legislative powers of the Parliament 
301, 302 n. 2 ; extension of duration 
308 ; amendment of the constitution 
356 ; privileges, 366, 367 ; form o 
Acts, 375 ; lower house, 397 ; mem 
hers of Parliament, 405 ; duration 
411 ; upper chamber, 429, 430 ; rc 
lations of two houses, 472-4; ques 
tion of federation (cf. Corr, of Sir Joki 
Macdonaldf pp. 61-3, 469 f.), 510 
reservation of Bills, 762, 753, 750 
disallowance, 759 ; land control, 773 
domestic concerns, 776-8 ; natives 
781 ; currency, 940 ; copyright, 958 
military defence, 970, 983, 984 
996, 997 ; naval defence, 1001 
1017 ; naturalization, 1043 ; judicia 
tenTire, 1068 ; appeals, 1091 ; preroga 
tive of mercy, 1119 ; Bishop, 1125 
1126; no desire for independence 
1165 ; modus virendi as to fisheries 
220, 862 ; Order in Council as to, 281 
746, 748 ; style of Dominion, xx. 

Newfoundland Bishopric, 1125, 1126 
validity of authority in the Bermudas 
1130. 

Newfoundland constabulary, 997. 

Newfoundland Fishery, Order in Coun 
cil, 1907, 281, 746, 748 ; to enforc< 
modus vivendi, 846, 862. 

New Guinea, 93, 94 ; Queensland eflfor 
to annex, 599, 868 ; see also Papua. 

New Guinea, German, transferrec 
under mandate to the Commonwealtl 
of Australia, 1054, 1055. 

Nev) Guinea Act, 1920, Commonwealtl 
of AustraKa, 628 n. 3, 1054, 1055 
legal basis of, 1040 n. 2. 

New Hebrides, Australian interest ii 
(convention with France in 191^ 
modified by notes exchanged on 17- 
21 February 1927 ; Cmd. 2829), 699 
869. 870, 916, 1205, 12l0. 
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THE COURT-FEES ACT 


Ad Valorem Pees — Contd. 


Number. 


respect of the same estate, the 
fee payable in respect of the 
latter grant shall be reduced 
by the amount of the fee paid 
12. Certificate under in respect of the former grant. 
Part X of the Indian 
Succession Act, 1925. < 


Proper Fee, 


The fee leviable in 
the case of a 
probate (Article 11) 
on the amount or 
value of any debt or 
security specified in 
the c e r t i fi ca te 
under sec. 374 of 
the Act, and one and 
a half times this fee 
on the amount or 
value of any debt 
or security to which 
the certificate is 
extended under 
s. 376 of the Act. 

Note.—C) The 
amount of a debt is 
its amount including 
interest on the day 
on which the inclu* 
sion of the debt in 
the certificate is 
applied for, so far 
as such amount can 
be ascertained. 

(2) Whether or not 
any power with 
respect to a security 
specified in a certifi- 
cate has been 
conferred under the 
Act ; and where such 
a power lias been 
so conferred, whe- 
ther the power is 
for the receiving of 
interest or dividends 
on, or for the nego- 
tiation or transfer of 
the security, or for 
both purposes, the 
value of the security 
is its market value 
on the day on which 
the inclusion of the 
security in the 
certificate is applied 




U\2 


INDEX 


1011 , : 

ui^'i prius deci'-ion.s, not binding on j 
othor jndgfrt, i 

Xive, govr-rnmont of, 702 : left neutral | 
in LSS^n SbO ; claim to, ceded by j 
(jl!*rmahy in S70. : 

No n.itionrdity, investigation of issue i 
of, b 3 ' League of Nations, 1230. ! 

NoIIr prtt-'tqni, availai»le in case of ac- i 
cu.-atifin of Govenior, 08, 3 OS. ; 

Nominated Council in IMalta, functions | 
of, 02. 

Non-Calanet Ministers in Canada, 237, | 
23s ; in the United Kingdom, 226. j 

Non-coinmcreial negotiations affecting ! 
the Dominions, up to 1914, conduct of, I 
Part V, chap, x, §4. I 

Non-co-operation, foolish policy of, in i 
India, 48. | 

Non-representative legislature, occa- : 
sionallj' able to amend Constitution 
(e.g. Dominica in 1024), 350. 

Non-residents, Imperial intervention as 
to matters affecting, 760-70. 

Non-lechnical treaties must in certain 
cases appl^' to the whole of the 
Empire, x, 012, 013. 

Norfolk Island, administration of, 223 
n. 1, 62S, GS6, C87 ; landing-place of 
Paciiie cable, 3218. 

Norfolk Maud Act, 1913, Common- 
wealth of Australia, 628 n. 3. 

Normanby-, Marquis of, Governor of 
New Zealand (1874-0), episodes of his 
government, 110, 160, 101, 177, 381, 
3S3, 480, 

Norris, Hon. T. C., Premier of Manitoba, 
loses control of his Cabinet, 236 n. 2. 

North American Indiana, in certain 
cases dis(iualitied for franchise, 395 ; 
Part V, chap, iii, § 2. 

North Australia, administration of, 686. 

North Russia, Canadian force serves in, 
083. 

North Sea, arrangement for status quo 
in, eoncludtMl without Dominion con- 
sultation, 872. 

Northfiote, Earl of, G.C.M.G., G.C.I.E., 
O.B., Governor-General of the Com- 
monwealth of Australia (1904-8), , 
gives Australia good advice in his 
valedioto^ speech, 279; protests * 
against illegal expenditure in the I 
Transvaal, 187. 

Northern Australia Act, 1026, Common- 
wealth of Australia, 686. 

Northern Ireltmd : responsible govern- 
ment, 40, 41 ; legal basis of respon- 
sible government, 62, 63 ; Executive 
Couxtcil, 108 ; summons, prorogation, 


and dissolution of Parliament, 113; 
Executive Council and Cabinet, 227* 
228 ; and Parliament, 228 ; Cabinet! 
245; political parties, 258; Civil 
Service, 296 ; constitutional limita- 
tions, 316-18 ; legislative powers of 
Parliament, 349 n. 1 ; amendment 
of the Constitution, 360 ; audit law, 
360 n. 2 ; House of Commons, 403! 
404 ; Members of Parliament, 410, 
411; duration, 412; proportional 
representation, 419 ; Upper Chamber, 
444, 445 ; reservation of bills, 755, 
757 ; no power of disallowance, 
769; judicial tenure, 1073, 1074; 
reference to the Privy Council and 
appeal to the House of Lords, 1108; 
prerogative of mercy, 1119 ; religious 
questions, 1139, 1140 ; constitutional 
position of the Governor, 1230 ; in- 
cluded in term United Kingdom, xx. 

Northern Pacific Halibut Fisheries Act, 
1923 (amended 1924), Canada, 766 
n. 1 ; see also Pacific Halibut Fisheries 
Treaty, 1923. 

Northern Rhodesia, administration of, 
37, 224, 740. 

Northern Solomon Islands, acquired in 
1899 by United Kingdom, 869, 870. 

Northern Territory, Commonwealth of 
Australia, administration of, 684r-6. 

Northern Territory {Administration) Act, 
1910, Commonwealth of Australia, 

685. 

Northern Territory {Administration) Act, 
1926, Commonwealth of Australia, 

686 . 

North-West Territories, Canada, 21, 
302, 376, 507, 508, 611, 582^. 

North-West Territories Act Amendment 
Act, 1925, Canada, 335, 582. 

Norway, treaty of 1826 with, 848; 
modified in favour of Dominions in 
1913, 849, 875; arbitration treaty 
with, 002 n. 3. 

Notaries in Victoria, appointed under 
25 Henry VH!, o. 21, 1086.. 

Nova Scotia, colony until 1867, then 
province of the Dominion of Canada : 
representative government, 6; re- 
sponsible government, 19, 20 ; legal 
msis of responsible government, 51, 
52 ; deputy Lieutenant-Governor, 
74; dispute over Queen's Counsel, 
87, 88 ; seal, 90 ; Executive Coimcil, 
107, 109; Legislative Council and 
BW’amping (Privy Council decision in 
1927 admits the i^ht), 221 n. 2 ; Exe- 
cutive Council and Cabinet, 226, 
227 ; Cabinet, 240 ; political parties, 
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INDEX 


wHh Xova J:?r,otia andXcw lininswiok, 
521 ; liquor referenda, 528, 529 ; 
land control, 334; ediioation i^sue, 
539-41 ; di&allowauee of Aels, 5>y)-9 ; 
Courts, 372 ; extension <\f territories, 
5S4 ; settlement of boundaries, 585, 


i Overseas Settlement Committee, 1210, 
■ 1239 n. 1. 

; Oxford and Asquith, Earl of, unsound 
j views on royal discretion as to disso- 
lution of Parliament, 148, and see 
I Asquith. 


5S0 : Indian questions, 784, 785, 787 ; j Oifer et terminer, courts of, prerogative 
apjjeal to Privy Conneil under local j power to create in Canada (cf. Greene, 
art, iota ; bishopric of, 1127. | ProriwciarGorernor, pp. 137-9), 540. 

Oodnadutta railway, taken over by i 
Commonwealth Government, 085. i Pacific, Australasian interests in the, 
Opi>nsitif>n, proposed representation of, j 866-71. 

at Imjierial Conference, 1219. Pacific Cable, Acts as to the {Pacifir, 

Opposition Leader in Dominions, pay- . Gable Act, 1927, 17 & 18 Geo. V, c. 9), 
mont of, 24S n. 1, 414. I 1246. 

Orani'e iVc State, Province of the 1 Pacific Cable Board, 1231, 1245. 

Union of South Africa, Part IV, j Pacific Halibut Fisheries Treaty, 1923, 
chap. iii. ! constitutional questions concerning, 

Orange River Colony : responsible \ 766 n. 1, 897, 898, 899 n. 1, 1034 n. 1. 

go\ erament, 33, 34 ; legal basis of i Pacific Islanders Labour Acts, 1901-6, 
responsible government, 60 ; letters , Commonwealth of Australia, 626 n. 4. 
patent, 80 ; claims against the Crown, i Pacific Islanders^ Protection Acts, 1872 
102 ; Executive Council, 110 ; sum- , and 1876, Imperial, 222, 837, 868, 


mons, prorogation, and dissolution of j 1081, 1085. 

Parliament, 113 ; Executive Council Pacific Islands, natives of, denied fran- 


and Cabinet, 226, 227 ; and Parlia- 
ment, 228 ; no political parties, 256 ; 
amendment of the constitution, 355 ; 


chise in Commonwealth, 397 ; in 
Queensland, 399 ; in Western Austra- 
lia, 400 ; in South Africa, 401, 402. 


privileges, 368 ; language, 377 ; 
Assembly, 402 ; members, 402 ; dura- 
tion, 412 ; Upper Chamber, 441 ; 
relations of the two Houses, 463 ; 
reservation of bills, 753, 754 ; dis- 
allowance, 759; land control, 773; 
native odministration, 781 ; British 
Indians, 829, 830, 831 ; judicial 
tenure, 1073 ; prerogative of mercy, 
1118; religious endowment, 1138. 

Order of Agricultural Merit, Quebec, 
created in 1925, xxii. 

Order of St. Michael and St. George, see 
St. Michael and St. George. 

Order of the British Empire, see British 1 
Empire Order, j 

Orierital Orders in Council Validation \ 
Act, 1021, British Columbia, 543 n. 2. 

Oriirin and development of representa- 
tive government, 3-11. 

Orlando, Signor, represents Italy at i 
Peace Conference, 1195. | 

Ottawa, capital of Canada, 18. j 

Ottawa Branch of Royal Mint, 938. 

Otter, Brig.-Gen, W. D., Inspector- 
General of the Canadian Militia, 970. 

Ovamboland, exempt from South-W est 
African pass law, 19i59. 

OverseaH Defence Committee, name 
since 1911 of Colunial Defence Com- 
mittee. 

OveneaeMiUtary CouncU of Canada, 980. 


Pacific Islands Regulations ( Validation) 
Act, 1916, Imperial, 1040. 

Pacific Phosphates Co., transfer of 
property of, 1053. 

Pacific Railway, 678, 579; Sir John 
Macdonald’s disallowance of Mani- 
toba railway Acts in interests of the 
(cf. Corr. of Sir John Macdonald, pp. 
4031), 565. 

Pacific Railway Scandal in Canada, 105, 
j 124, 125, 1078. 

1 Pacific Seal Fishery Treaty, 1911, be- 
! tween United Kingdom, United 
I States, Russia, and Japan, 903. 

Pacific Settlement of International Dis- 
putes, protocol for, 890, 891. 

Page, Hon. Earle Christmas Grafton, 
Treasurer (1923- ) of the Common- 
wealth of Australia, leader of the 
Country party, 142, 231, 233, 251. 

Pakington, Sir John (later Lord Hamp- 
ton), Secretary of State for the 
Colonies (1852), concedes responsible 
government to Australia in 1852, 22. 

Palestine, Dominion forces serve in, 983, 
087, 988, 989. 

Palmer, Sir R., later Lord Selbome, 
report of, as to copyright legislation, 
344- 

Palmerston, Lord, Prime Minister of the 
United Kingdom, precedent of his 
action in 1868, 174. 
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and the fee increases at the rate of thirty rupees for every five 
thousand rupees, or part thereof, up to a maximum of ten thousand 
rupees, for example — 


Rs. 

Rs. 

A. 

1,00,000 

1,925 

0 

2,00,000 

2,525 

0 

3,00,000 

3,125 

0 

4,00,000 

3,725 

0 

5,00,000 

4,325 

0 

6,00,000 

4,925 

0 

7,00,000 

5,525 

0 

8,00,000 

6,125 

0 

9,00,000 

6,725 

0 

10,00,000 

7,325 

0 

11,00,000 

7,925 

0 

12,00,000 

8,525 

0 

13,00,000 

9,125 

0 

14,00,000 

9,725 

0 

15.00,000 

10,000 

0 


Amendment of Schex 14. For Articles 1, 6, 7, 12, 14, 17, 18, 

dale II to Act VIII of 19, 20 and- 21 of Schedule II to the said Act 
the following shall be substituted, namely ; — 

SCHEDULE 11. 

Fixed Fees. 


Number. 


Proper fee. 


1, Application 
petition. 


o r 


(a) When presented to any 
officer of the Customs or 
Excise Department or to 
any Magietbtteby any per- 
son having dealings with the 
Government, and when the 
subject-matter of such appH<- 
cation relates exclusively to 
those dealings : 

or when presented to any 
officer of land revenhe by any 
person holding temporarily- 
settled land under direct 
engagement with Govern*, 
ment, and when the subject- 
matter of the application or 
petition relates exclusively to 
such enga^ment. 

or when: presented to any 
Municipal Commi^sionet 
under any Act for the time 


Two annas 
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Patnot, H.M.C.S., 1014. 

I\atterson, parflon of, acainst ministerial 
advice, in (,’anada, 1112. 

Payment of members of Dominion Par- 
liaments riri Canadian provinces 
sal{iri< s have steadily increased since 
102M {Cftmflmn Annual ft* rirw, 1020, 
p. 44i0» Alberta, British Columbia 
(I ‘.121;, Qii€*bee, Ontario (if session 
exceeds ,‘>0 days, 1023, c. 8) pive 2,000 
dollars; Saskatchewan, 1,800 ; Mani- 
toba, 1,300 ; Nova vSeotia, New 
Brunswick, 1,000), 412—14, 476, 477. 

Payment to Provinces Bill, 1871, New 
Zealand, constitutional struggle over, 
447, 448. 

Payiic-Aldrich tariff, Cnited States, 857. 

Pe.aco, order, and good government, 
legislative power for, 302, 321. 

Peace Commission Treaty, 1914, with 
United States, SCO. 

Peace Conference of 1919, British par- 
ticipation in, 879-82, 1195; sugges- 
tion by author in 1915-10 of separate 
representation of Dominions at, x. 

Peace Officers Act, 1926, Commonwealth 
of Australia, 659 n. 5. 

Peace Preservation Ordinance, 1903, 
Transvaal, used to prevent return of 
Indians, 827. 

Peace treaties, 1919-23, mode of signa- 
ture, 8S0, 881 ; mode of giving effect 
to, 924, 923. 

Pearl fisheries, mode of regulating, 324, 

Pearl-shell industry, Australia, Asiatics 
employed in, 817, 

Pearson, Professor, supports Mr. Berry 
in stniggle against Upper House in 
Victoria, 480. 

Pecuniary aid refused to self-governing 
colony, 778. 

Pecuniary Claims Treaty, 1911, with 
United States, 866. 

Peel, Jit. Hon. Sir Robert, refuses to 
assent to Reform in 1832, 155. 

Pti-d, Li>rd, Secretary of State for India, 
represents India badly at the Imperial 
Conference of 1923, 1290. 

Peerages, awarded for Dominion ser- 
vice, 1023 ; resentf^d in Canada, 1021 ; 
legislation to extinguish hereditary 
effect of, vainly asked for, 314, 315. 

Pelagic Sealing Treaty of 1911, 866. 

P. 0. Steamship Co., attack on, in 
New Zealand, 948. 

Penny postage, for Imiierial purposes, 
1179, 1191. 

Pensions for civil servants (given in 
Victoria by Act of 1925 on model of 
Commonwealth of Australia), 201. 


I People, need not in law be consulted by 
Parliament before passing of impor- 
tant legislation, 307-9, 1234. 

People of any race other than aboriginal 
natives of States, Commonwealth 
power to legislate differentially for, 
626. 

Perjury, made punishable by Imperial 
Act in place other than where fabri- 
cated, 1033, 1034. 

Perjury Act, 1911, Imperial, not applic- 
able to aliens abroad, 1041. 

Periey, Hon. Sir G,, represents Canada 
as High Commissioner in London, 
878, 970, 1041. 

Permanent Court of International Jus- 
tice, Dominion relations to, 846, 851, 
858, 859, 1150 ; protocol creating, 
916, 924 n. 4, 1051 ; understanding 
reached at Imperial Conference of 
1926 against separate adherence of 
any Dominion to compulsory clause 
of, 1231. 

Permanent Mandates Commission, 
League of Nations, functions of, 1051, 
1052 ; condemns position of Chinese 
in Nauru, 1064. 

Permanent Under -Secretaries of State 
for the Dominions and Colonies, re- 
jected in 1911, 1187. 

Persia, supports claim of Six Nation 
Indians to national status, 785 ; 
treaty of 21 hlarch 1920 with (Aus- 
tralia and Canada withdraw, 18 Feb. 
1922), 849 n. 4 ; Imperial acts alone 
can regulate British subjects in, 1228 ; 
opposes modification of Art. X of 
League of Nations Covenant, 888. 

Persia Order in Council, applies to 
Dominion British subjects, 1039 n. 5, 
1228. 

Perth, capital of Western Australia, 
bishopric of, 1126. 

Perth Branch of Royal hlint, 938. 

Petersen, Sir William, proposes to 
supply Canada with steamship ser- 
vice, 1200. 

Petition of right, in United Kingdom 
and Dominions, 100-3 ; lies only in 
United Kingdom in respect of debts 
of the Crown in the right of the 
United Kingdom, 1154. 

Petitions to the King from persons in 
Dominions, 78. 

Petrol Tax, South Australia, ruled in- 
valid as a duty of excise (cf. Attorney- 
General for British Columbia v. Cana- 
dian Pacific jRailway Co,, 43 T.L.R. 
760), 1260. 

I Philomel, New Zealand ship, 1010. 






Preferential traflo, 1101, 1102. 

Prcferc'iitial troatnieiit nf <;nl(inies in 
fiirei.ijn f'(*iiiiTrk*s !^2S, iKin. . 

Pr».*ferc*nt3al votinir, in IJomrnonwealth i 
eti(»n.N 41** ; in X(‘’.v South Wales, ’ 
410 n. 1 ; in Vi< turm, 410, 417 ; for 
Uppt-r Hoii^e.-, 4M',*. 

Premiers' O )iif<.TcneL*, Australia, lOLS, i 
flerides avrainst Ifjeal governors, 71 ; | 
Pi2**, aeef'pta new linaneial scheme, j 
App, D. I 

Prerogative Tii.-4runients, Apfamdix in I 
c<l. 1 of ilcj^jiothuftfc (iovmiwmt, | 
omitted in ed. 2, xxvi. ! 

Prerogiitiv'e, extent of Governor's dele- ; 
gation of (ef. GrtKjne, Pronncinl 1 
iiunnior, chap, vi), 83-5 ; Umits 
on, S5-8 ; appointnw'nt of King's 
Counsel, 88, 89 ; alteration of seals, 
SIMM) ; merey, 91, 92 ; war, &c., 
9.*M>; petition of right, lUO-3; 
minor rights not always delegated, 
1*)3, U»4; matters of, 1**5, 31*1-12, 
513, 514, 515, 521, 022, 051 ; reserva- 
tion of hills afTcsding, 709, 702 ; view 
of extent of, hv Privy Council, 1104, 
1105, 1100. 

Prerogative of mercy, Part \'r, chap, iv, 
nnd see Table of Contents ; author's 
suggestion in 1915 that personal dis- 
cretion of the Govenior-General as 
to, should be abolished, vii, viii. 

Presbyterian Church in Canada, struggle 
to preserve its existence, 1136; in 
Queensland, legal powers of, 1135; in 
Tasmania takes exception to powers 
of Bishop, 1120. 

Presentation to benefices in Canada, 
m. 113. 

PresC'nts to Governors, rules regarding, 
75, 76. 

President of the Executive Council, 
Irish Free State, 63; is elected by | 
Utiil and subject to it as to choice of | 
colleagues, 233. i 

President of Legislative Coun<*il or 
Senate, position and vote of, 380-2. 

Pretoria, exwutive capital of the Union 
of South Afri(*a, 714. 

Pretoria Branch of Royal Mint, 930. 

I*rf.V€ntion of Electoral Ahu/KS Act, 

1923, Irish Frtte *State, 424 n. 1, 

Price, ilon. T., Premier of South 
Australia (1905-9), asks for local ap- 
pointment of Governor, 7U ; granted 
disHolution in 1906, 165, 254, 484, 485. 

Price fixing in war, by the Common- 
wealth of Australia, 650. 

Prime Minister of the United Kingdom, 
IKsiitibn of, in respect of correspon- 


dence with the Dominions, 915 ; pre- 
cedence of, 1029 ; presides at Im- 
perial Conference as prvnus inUr 
jjare/i, 1194 ; alleged equality in 
power with Dominion Prime Minis- 
ters, 12*J2 ; recommends for honours, 
xxii ; and Dominions Office, 915. 

Prime ^Ministers, correspondence with 
each other, not via Colonial Office, 
1187, 1194, 1195, 1198, 1199, 1203; 
precedence of, 1029 ; relation of, to 
Cabinet, 230-7. 

Prince Edward Island, colony until 
1873, then province of the Dominion 
of Canada : representative govern- 
ment, 6; responsible government, 21 ; 
legal basis of responsible government, 
52 ; deputy Lieutenant-Governor, 74 ; 
seal, 90; Executive Council, 107, 
109; andCabinet, 226, 227; Cabinet, 
240 ; political parties (Liberals 24 to 
6 at 1927 election), 250 ; Agent- 
General, 283 ; legislative powers, 
302 n. 2, 321 ; amendment of the 
constitution, 356, 572 ; privileges, 
370 n. 1 ; form of acts, 375 ; Legisla- 
tive Assembly, 394, 395, 396 ; mem- 
bership, 405 ; duration, 411 ; re- 
distribution, 423 ; disputed elections, 
424 ; former Upper House, 472 ; entry 
into federation, 509, 610 ; education, 
537 ; disallowance of acts, 660-9 ; 
relation to federation, 681 ; land 
question, 771, 772 ; judicial tenure, 
1067 ; appeal to Privy Council 
(Order in Council, 13 (3ct, 1910), 
1091 ; Church, 1127, 1138. 

Prince of Wales, tours Empire (admitted 
member of Canadian Privy Council, 
2 Aug, 1927), 1200; value of his 
peregrinations for Imperial sentiment, 
1152. 

Principal Allied and Associated Powers, 
defined in the treaty of peace with 
Germany, include British Empire, 
880. 

Principles of Imperial control over 
Dominion administration and legisla- 
tion, Part V, chap, i, and see Table of 
Contents. 

Prior, Col., Premier of British Columbia, 
dismissed by Lieutenant-Governor in 
1903, 132, 133. 

Priority, of Crown in banlmiptcy, 103, 
104, 310, 311. 

Priority in winding up of companies 
enjoyed by the Crown, 103, 104. 

Private Bills, precedence as to, 389, 390. 

Private entree, refused iq Canada to 
Consular officers, 861. 
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[SCH. I 


Fixed Fees — Contd, 


Number. 


Proper fee. 

Trust or for appoint- 
ment of Trustees. under 
sections 34, 72, 73 or 74 
of the Indian Trusts 
Act, 1882 ; 




(e) for the winding up of a 
company, under section 
166 of the Indian Com- 
panies Act, 1913. 



Ten rupees. 

(fl under Rule 58 of Order 
XXI of the Code of 
Civil Procedure, 1908, 

. regarding a d^m to 
attached property, 

When the amount or value of 
the property exceeds five 
hundred rupees. 

Ten rupees. 

19. Agreement in writ- 
ing stating a question for 
the opinion of the Court 
under the Code of Civil 
Procedure, 1908. 



Twenty rupees. 

20, Every petition 
under the Indian Divorce 
Act, 1869, exoept petition 
under section 44 of that 
Act and every memo- 
randum of appeal under 
section 55 of that Act. 



Thirty rupees. 

21. Plaint or memo- 
randum of appeal under 
the Parsi Marriage and 
Divorce Act, 1865. 



Thirty rupees, 

I 


CENTRAL PROVINCES ACT No, XVI OF 1935 

THE COURT-FEES (CENTRAL PROVINCES AMENDMENT) 

ACT, 1935. 

An Act to amend the Court’^Fees Actt 1870, with reference 
to the scale of couri-fees in the Central Provinces. 

Whereas it is expedient to revise the scale of court-fees for 
Preamble. Central Provinces by amendment of the 

Court-Fees Act, 1870, in its application to the 
Central Provinces, in the manner hereinafter appearing ; 
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Proruicinl Snfmtlif'S nrnl Tnxniion 
PfiV'frsiAmni(hunit) .4^^ 1U25, Union 
of South Africa, 722, 728. 

l^roxy votiiicr, nii«?ali'sfactoiy device in 
Qm.*onslanr!, 38S ; hut allowed to 
stand, 7fM. 

Prn.'da, Ifaiiovcrian alliance with, ^ 
a^fainst .Sweden, independently of j 
United Kin^jfdom, 1109. | 

Psyche, H.M.A.S., 1011. 

Public Amount Advances Act, 1923, 
Victoria, 301 n. 3. 

Public Accounts Committee, in Do- 
minions, 365. 

Public Sajety Act, 1926, Irish Free State, 
206. 

Public Stijeiy Act, 1927, Irish Free State, 
confers dangerously wide authority 
on Government to deprive opponents 
of liberty of person and speech, 1253, 
1254. 

Public Safety {Etnergeucy Poicers) Act, 
1926, No. 42, Irish Free State, 319 n. 1. 

Public Safety {Occasional Powers) Act, 
1923, Iriali Free State, 200. 

Public Safety {Power of Arrest and De- 
tention.) Act, 1924, Irish Free State, • 
207 n. 1. ! 

Public Safety Preservation Act, 1923, 
Victoria, 601 n. 1. 

Public Service (South Australia, No. 
1710: Classitication and Efiiciency 
Board to lix salaries; No. 1670; Police 
Appeal Board to advise on appeals 
from Commissioner of Police ; Victoria, 
No. 3408: superannuation as Com- 
monwealth basis). Fart XC, chap. viii. 

Public Service 1896, Queensland, 
288 n. 1. 

Public jScnfice Act, 1912, New Zealand, 
295. 

Public Service Commissions in the Do- 
minions, 292, 293, 294, 295, 296. 

Public works, precautions as to execu- 
tion of, in South Africa, 733, 734. 

Public Works Act, 1900, New South 
Wales, 494. 

Public Works Committee, in Common- 
wealth of Australia, 494; in New 
South Wales, 494. 

Publication of documents by Governor 
without niiiiisterial aid (ct. advice of 
Sir J. Macdonald to Lieutenant- 
Governor of Quebec (22 Sept. 1888) 
to fiiumisH minister if he refused to 
publish disallowance of District Magis- 
trates Act, or to publish under his seal 
and signature, without counter-sig- 
nature; the minister yielded ; Corre- 
spondence, pp. 425-9), 746. 


• Pulp wood. Dominion and provinoi 
control of export of, 920. 
j Pursuit, doctrine of hot, adopted 1: 
I Canadian Courts, 1001 n. 2. 

Quarantine in Australia, legislati^ 
power as to, 622, 623, 626. 

Quebec, effect of Imperial Federal ic 
movement on feeling in, during 1914 
18, vii ; political intrigues by M 
Meighcn in, 150, 151 ; result < 
Labrador boundary decision in cau 
ing distrust of Judicial Committee < 
the Privy Council, xxiii. 

Quebec : Canadian province (former! 
Lower Canada) : deputy Lieutenan 
Governor, 74 ; seals, 90 ; petition < 
right, 101, 102 ; Executive Counci 
107 ; control of expenditure, 185 
Executive Council and Cabinet, 22i 
227 ; Cabinet, 240 ; political partie 
248, 249 ; Agent-General, 283 ; legii 
lative powers, 302 n. 2, 321 ; alten 
tion of the constitution, 356, 357, 57S 
privileges, 366, 369-72 ; languag 
; 376 ; Lower House, 394, 395 ; men 

bership, 405 ; duration, 411 ; redii 
tribution, 423; disputed elcctioni 
424 ; Upper Chamber, 428 ; relatior 
of the two Houses, 4G9, 470 ; positio 
on federation, 605, 611 ; disallow^anc 
of provincial Acts, 560-9 ; new’ terr 
tory, 684; boundaries, 585, 586 
Indians, 784; judicial organizatioi 
1075 ; appeal, xxiii, 1091, 1092 
Church question, 1125, 1126, 113! 
1134; education, 1140, 1141. 

Quebec Act, 1774, 5, 6, 1137. 

Quebec Order of Agricultural Merii 
xxii. 

Quebec Resolutions for federatioi 
1864, 506. 

Queen, H.M. the, see King, H.M. the. 

Queen's Counsel, see Fang's Counsel. 

Queensland, colony until 1901, the 
State of the Commonwealth c 
Australia : responsible govemmen' 
9, 23 ; legal basis of responsib! 
government, 56; administrator c 
government, 73 ; deputy govemo' 
74 ; seal, 91 ; Executive Council, lOI 
109 ; Legislative Council, 113 ; sun 
mons, prorogation, and dissolution c 
Parliament, 113; question of tw 
Houses, 142-4; control of expend 
tnre, 184; Executive Council, an 
Cabinet, 226, 227 ; and Parliamen 
228 ; Cabinet, 243 ; political partiei 
253; Agent-General, 282; Civ 
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(6) after Article 1, tlie following Article shall be inserted, 
namely : — 

** 1-A. Plaint, written When the amount or value of Six annas, 
statement pleading a set- the subject-matter in dispute 

off or counter-claim or does not exceed five rupees 

memorandum of appeal 

(not otherwise provided for When such amount or value Six annas. 

in this Act) or of cross- exceeds five rupees, for 

objection presented to any every five rupees or part 

Civil or Revenue Court thereof, in excess of five 

except those mentioned in rupees, up to one hundred 

section 3. in suits other rupees. 

than those provided for in 

Article 1. When such amount or value Twelve annas. 

exceeds one hundred rupees, 
for every ten rupees or part 
thereof, in excess of one 
hundred rupees, up to one 
thousand rupees. 

When such amount or value Six rupees, 
exceeds one thousand rupees, 
for every one hundred rupees 
or part thereof, in excess of 
one thousand rupees, up to 
five thousand rupees. 

When such amount or v,alue Ten riipeei, 
exceeds five thousand rupees 
for every two hundred 
rupees or part thereof, in 
excess of five thousand 
rupees, up to ten thousand 
rupees. 

When such amount or value Twenty rupees, 
exceeds ten thousand rupees, 
for every five hundred rupees, 
or part thereof in excess of 
ten thousand rupees, up to 
twenty thousand rupees. 

When such amount or value Thirty rupees, 
exceeds twenty thousand 
rupees, for every one thou- 
sand rupees or part thereof, 
in excess of twenty thousand 
rupees, up to thirty thousand 
rupees. 

When such amount or value Thirty rupees, 
exceeds thirty thousand 
rupees, for every two thou- 
sand rupees or part thereof 
in excess of thirty thousand 
rupees, up to fifty thousand 
rupees. 



1322 INDEX 


Rectories, endowment of, in Upper 1 
Canada, 1137, 1138. i 

Red ensign, use of, by mercantile | 
marine, 1030. ] 

Red River rebellion and expedition in | 
Canada, 50S, 078. 

Jtcciistributioti Art, 1024, Canada, 306. 
liedistribution Act, 1025, Newfound- 
land, 397. 

Redistribution of seats, Canada, 395, 
306 ; in Commonwealth of Australia, 
308; in Irish Rree State, 404; in 
other Dominions, &c., 420-3. 
K&luiribution of Seats Act, 1911, 
Western Australia, 354. 

Redmond, Jolm, M.P., Irish statesman, 
30. i 

Redmond, Captain W., leader of 
National League Party in Irish Free 
State, supports Labour andFianna 
Fail in attack on Government in Aug. 
1927, App. G. 

Reduction and limitation of armaments. 
Imperial Conference of 1926 approves 
principles of, 1237. 

Re-election on appointment as I^Iinister, 
65, 56, 57, 229, 230; required in 
Canada, 405 ; in Newfoundland, 405 ; 
not in Australia, 400, 407, 408 ; in 
New* Zealand, 400 ; in South Africa, 
409 ; in Southern Rhodesia, 410 ; 
in Malta, 410 ; in Ireland, 410, 411. 
Reeves, Hon. W. Pember, Minister and 
later High Commissioner for New 
Zealand, 264. 

Reference of differences between Gover- 
nors and Ministers to Secretary of 
State (unwisely declined by Lord 
Byng in 1926), xxi, xxii, 134. 
References to ftivy Council (provided 
for by Oovernment of Ireland Act, 1920, 
for Northern Ireland), 1106, 1107; 
to Canadian Supreme Court and pro- 
vincial Courts, 1108. 

Referenda on conscription in Australia, 
085, 086. 

Referenda on constitutional issues in 
Australian Commonwealth, 690-701 ; 
in Irish Free State, 369, App. G. 
Referenda on various subjects in Do- 
minions, 305-7. 

Referendum, principles affecting, in 
Dominions, &3-7 ; in Australia, 137, 
664 ; in Irish Free State (suggested in 
Aug. 1927 on Bill to amendelectoral 
law), 307, 369, App. G. ; in Southern 
Ehudeuan constitution, 37 ; on union 
of South Africa in Natal, 707. 

Reform Party, Now Zealand (cf. W. P. 
Reevea’^Zmig W’Afte aoud), 265. 


Refusal of assent to Dominion Bills 
passed by both Houses, 748-50. 

Refusal of assent to provincial Acts in 
Canada, 563, 564. 

Regency Act, 1910, Imperial, 1033. 

Registered shipping, Dominion power to 
regulate their, 942, 945. 

Registration of birth at British con- 
sulate as means of securing British 
nationality, 1236. 

Registration of naturalized aliens resi- 
dent abroad, at British consulate, 1236. 

Registration of treaties, by League 
Secretariat, in respect of inter-imperial 
treaties, 884, 885. 

Regulation, right of, does not normally 
in Canada include right to prohibit, 
559. 

Rebobotbs, exempt from South-West 
Africa pass law, 1059. 

Reid, Rt. Hon. Sir George Houston, 
G.C.M.G., Premier of New South 
Wales ( 1894-9), of the Commonwealth 
of Australia (1904-5), later High 
Commissioner, is refused dissolution 
in 1899, 163 ; in the Commonwealtii 
in 1906, 164; referred to, 139, 161, 
152, 280, 283, 463. 

Reid, Sir W. D., interferes in Newfound- 
land politics, 134. 

Reid railway deal in Newfoundland, 
777-9. 

Relations of the Legislative powers of 
the States and the Commonwealth, 
631-61 ; of the provinces of Canada 
and the Dominion, 519-69. 

Religion, influence of, on public life, 
780, 1140, 1141 ; restrictions on 
powers of Commonwealth of Aus- 
tralia as regards, 625 ; of Irish Free 
State and Northern Inland, 317-19, 
1139 ; of Malta, 1139. 

Reh’gious grounds, no person may be 
prejudiced on, in Commonwealth of 
Australia by federal Act, 625; in 
Irish Free State and Northern Ire- 
land, 1139 ; in Malta, 1139. ^ 

Removal of Executive Councillors, 20. 

Reparations, Empire share in enemy, 
1205. 

Repatriation of Indians from South 
Africa, 834, 835, 836, App. B. 

Repeal of Dominion or provincial Acts 
in Canada, 559. 

Report of the Committee of the Im- 
perial Conference of 1926 on Inter- 
Imperial Relations, Part VUl, chap, 
iii, § 8; Lord Balfour’s Edinburg 
address on, xiii, xiv, xix; sigi^- 
canoe of, in author’s view,*xvui, xix. 
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THE COtJRT-TEES ACT 


[app. 

VIH of 1827 in respect of any property included in an estate, a grar 
of probate or letters of administration is made in respect of the sam 
estate, the fee payable in respect of the latter grant shall be reduce 
by the amount of the fee paid in respect of the former grant. 


12, Certificate under 
Part X of the Indian 
Succession Act. 1925, 
(XXXIX of 1925). 


"When the amount or value of 
any debt or security specified 
in the certificate under scc.< 
tion 374 of the Act exceeds 
one thousand rupees but does 
not exceed five Uiousand 
rupees. 


Two per centum o 
such amount c 
value and three p( 
centum on tt 
amount of any del 
or security to whic 
the certificate 
extended under sei 
tion 376 of the Act 


When such amount or value 
exceeds five thousand rupees 
but does not exceed ten 
thousand rupees. 


One hundred rupei 
plus two and a hs 
per centum on tl 
amount or value 
excess of five the 
sand rupees, ai 
four and a half p 
centum on i] 
amount or value 
any debt or securi 
to which the certi 
cate is extendi 
under section 376 
the Act. 


When such amount or value 
exceeds ten thousand rupees. 


Two hundred and fiJ 
rupees plus thr 
per centum on t 
amount or value 
excess of ten tho 
band rupees ai 
seven and a hi 
per centum on t 
amount or value 
any debt or secur. 
to which the certi 
cate is extend 
under section 3 
of the Act”; 


Amendment of Table (/) for the Table of rates of ad valorem fe 
of rates of ad valorem leviable on the institution of suits the followh 
Table shall be substituted, namely : — 
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Ptoads, federal aid to, in the Common- 
wealth of Australia, 1250. 

Roberts, J. H., imprisoned in Quebec 
fur breach of privilege, 372, 373, 569 
n. 3. 

Robertson, Hon. Sir John, K.C.M.G., 
Prt'iiiier of Xew South Wales (1S75-7, 
1SS5-61, 162, 163. 

Ptobin.son, Kt. Hon. Sir Hercules, Bart., 
G.C.^M.G. (Lord Kosmead), Governor 
of New South Wales (1872-9), of 
New Zealand (1879-89), 119, 552, 973. 

Robinson, Hon. Sir John, urges grant of 
responsible government to Natal, 33. 

Roblin, Hon. Sir R. P., K.C.M.G., Pre- 
mier of Manitoba, 234 n. 1, 249 ; com- 
pelled to leave office by Lieutenant- 
Governor, 133. 

Roebuck, J. A., doubts possibility of re- 
taining Canada, 1156. 

Rogers, Hon. Robert, Minister of Public 
Works, Canada (1011-12, 1915-17), 
resigns office in Borden Cabinet in 
1917, 235 ; alleged promises to British 
Indians, 821. 

Rogers, Sir F. (Lord Blachford), Per- 
manent Under-Secretary of State at 
the Colonial Office (1859-71), 1166. 

Roman Catholic Bishop, in Irish Free 
State, can remove priest without 
a.ssigning reason, 1089, 1090. 

Roman Catholic Bishop of Charlotte- 
to'um. Act incorporating disallowed, 
776. 

Roman Catholic Church in Canada, 582, 

1125, 1132, 1133. 

Roman Catholic religion in Malta, 50, 

1126, 1139. 

Roman-Dutch law, in South Africa, 729. 

Roman-Dutch law introduced into 
South-West Africa, 1058. 

Romilly, Lord, M.R., views of, on eccle- 
siastical powers of Crown, 1129, 1130. 

Rons, Hon. Tielman, leader of the 
NationalLst party in the Transvaal 
and Minister of Justice of the Union 
of South Africa (1924- ), 257, 389, 
8(Mi, 917 n. 2, 936, 1166, 1251. 

Rosario Channel as international boun- 
dary of Canada, 864. 

Rosebery, Lord, Queen Victoria’s un- 
fortunate selection of, on her own 
responsibility, as Prime Minister, 
272; supports Imperial federation, 
1168, 1160. 

RosengoU, M., informed of Canadian 
termination of trade agreement of 
1921, 1252 n. 2. 

Rosa, Hon. O. W., Premier of Ontario, 
resigns office in 1905, 248. 


Ross Dependency, probable illegality o 
! regulations for, xviii, 792, 1039. 
j ‘ Ross ’ rifle, disused by Canadiai 
forces (cf. British America, p. 150) 
I 900. ^ 

1 Rossi, Mr., case of propos*^ dismissal of 
in New South Wales, 973. 

Bound Table group, muddle-heade( 
federal propaganda of, 1162, 1195 
untoward effects of their well-mean 
blunders, vii. 

Rowell, Hon. N. W., K.C., joins coali 
tion government, 981 ; supports Li 
j beral party in 1926 election in Canada 
151 ; defends League of Nations, 883 
884. 

Royal, style of, granted by the King 
762, 1030, 1031 n. 5 ; given t< 
Canadian and Australian navies ii 
1911, 1008. 

Royal and Barlianientary Titles Act 
1927, XX. 

Royal arms, used by tradesmen, 1031. 

Royal Canadian Naval Reserve, 1014. 

Royal Charters, prerogative to grant 
how far delegated to Governors with 
out express words, 85, 86, 762, 110* 
n. 1, 1106. 

Royal Colonial Institute, services of, t< 
Imperial unity, 1168, 1169. 

Royal Commission and Instructions fo 
Canada in 1763, 4, 6. 

Royal Commission in the Common 
wealth of Australia to inquire into thi 
constitutional powers of the Com 
monwealth (especially as regardi 
aviation, company law, health, in 
dustrial powers, judicial powers 
navigation, taxation, trade and com 
merce, the Inter-State Commission 
and creation of new States), andt< 
recommend changes, appointed Aug 
1927, 1250. 

Royal Commission on Honours, Repor 

■ of, 1022 n. 1. 

Royal Commissions, judges and, 1076. 

Royal Commissioyis Act, 1902, Q^endec 
in 1912, Commonwealth of Australia 
652. 

Royal effigy, on coins and stamps, 940 

Royal family, precedence of, in Do 
minions, 1027. 

Royal flsh, prerogative as to, in ahey 
anco in Dominions (cf. Instructions t< 
I F. Bernard, New Jersey, 1758, s. 55) 
I 104. 

j Royal Guardians of Canada, 762. 

Royal Indian Marine (see now Govern 
ment of India (Indian Navy) Act 
! 1927, 17 & 18 Goo. V, c. -8), 1017. 




1326 INDEX 

Saorstat Eiroann, Irish name of Irish Scratcliley, Colonel, report on miUtar 
Free Slate, q.v. needs of Australia, 970. 

Sapru, Sir Tej Bahadur, makes efiective Sea Carriage of Goods Acts, 1904 an 
defence of Indian interests at Im- 1924, Commonwealth of Australh 
pf*rial Conference of 1923, 834. 1208. 655, 946 n. 2. 

Saskatchewan, province of the Do- Sea routes. Dominions leave Unite 
minion of Canada since 1905 : repre- Kingdom to bear burden of defenc 
scntative government, 8 ; responsible of, 1211. 

government, 21 ; legal basis of re- Seal Fisheries Convention, 1911, Act t 
sponsible government, 52 ; deputy enforce, 1034 n. 1, 1086. 
Lieutenant-Governor, 74 ; provincial j Seal Fisheries (North Pacific) Act, 1915 
seal, 90 ; Executive Council, 107 ; ! Imperial, 1034 n. 1, 1086. 
and Cabinet, 226, 227 ; Cabinet, 240 ; • Seals, public, alteration and custody oi 
political parties, 249 ; Agent-General, | by Governor, 89-91. 

283 ; legislative powers, 302 n. 2, 321 ,* Seamen's Act, 1873, New Zealand, 343. 
referendum, 306 n. 2 ; privileges, 370 ; Seamen's Compensation Act, 1909, Com 
unicameral, 391 ; Legislative As- monwealth of Australia, 645. 
sembly, 394, 395, 306 ; membership, Seanad Eireann, Senate of the Iiisl 
405 ; duration, 411 ; redistribution. Free State, see Senate. 

423; disputed elections, 424; entry Seat of Government (Administration 
into federation, 510, 511 ; liquor AcU 1924, Commonwealth of Aus 
legislation, 529 ; education, 539 ; dis- trali^ 628 n. 1, 683, 684. 
allowance of Acts, 560-9 ; amend- Secession movements and aims in th( 
ment of constitution, 572 ; created a Dominions, 936, 1155-7, 1166-72 
province, 582 ; boundaries, 586 ; 1233-5 ; encouraged by unwise pro 

lands, 772, 773; judicial organiza- paganda for Imperial Federation 

tion (6 Geo. V, cc. 9, 10), 1075; vii. 

appeal to Privy Council (Order in Secession of Dominions, Imperial legis 
Council, 13 October 1910, re-enacted lation requisite for, 313, 349. 
to meet abolition of Supreme Court Second ballots, failure of, in New Zea- 

by 6 Geo. V, c. 10, 4 June 1918), 1091. land, 415 ; in New South Wales, 416 
Saturday Voting Act, 1926, Victoria, 422 Secret Commissions Act, 1905, Common- 
n. 2. wealth of Australia, 655. 

Savagery of suppression of rebellion in Secret sessions of Parliament, 385, 386, 

IriSi Free State (resulting in assassina- Secret societies, Canadian BiU as to, re- 

tion of Mr. K. O^Higgins in 1927), served in 1843, 776. 

203. Secretariat of Govemors-General and 

Scanlan, Hon. Sir Thomas, resigns office Governors, 75. 

in Capo of Good Hope in 1884, 265. Secretariat of the Imperial Conference, 
Schreiner, Hon. W. P., services as High 1181, 1182, 1185, 1186, 1187, 1219. 
Commissioner for the Union of South Secreta^ of State for the Colonies (now 

Africa, 287 ; Premier of the Cape of Dominions) encourages Governors to 

Good Hope, resigns in 1900, 266 ; jdeld to ministers, 136, 136, App. A ; 

attitude of, at Union Conferences, mouthpiece of Crown, 81, 82 ; office 

708. ^ held by statesmen of inferior status, 

ScirefadasiotJi.y, Hughes, I 189 n. 1; properly referred to for 

to remove a judge, 1073. advice on constitutional law and 

Scott, Admiral Sir Percy, views of, on usage, xxi, xxii ; recent tendency of, 

value of battleships, 1015. to permit Governors to violate law, 

Scott, Francis, M.P., Colonial Agent for xviii, 189, 190 ; sanctions extension 

Now South Wales, 282. of life of New South Wales Parlia- 

Scott, Hon. Sir R., formerly Secretary ment as a political ruse, 140; wrongly 

of State, Canada, views of, on appoints a pronounced partisan as 

Canadian Senate, 469. lueutenant-Govemor of Queensland, 

Scott, Thomas, murder of, by order of 142. 

^ L. Hid, 5(»8. ^ Secretary of State for Foreign Affairs, 

Scottish Courts, views of, as to terri- proposal that Ministers Resident of 

toriai character of Moray Firth, 324. Dominions should keep in touch with 

Scottish law, not applicable even to him, 876, 876, 1219 ; might be placed 

Nova Scotia, 3. in direct correspondence*' with Ex- 
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THE CO0RT-FEES ACT 


[APP. I 


I Provided that the maximum fee 
leviable shall not exceed five 
1 thousand rupees.” 

5 . In Schedule TI to the said Act — 

Amendment of Sche- M in the third column of Article 1, for the 

dulell, Article I, ckvuse words “One anna” opposite clause (cv), the 
(<r), Act VII of 1870. words “ Two annas ” shall be substituted ; 

(b) for clause (b) of Article 1 in the second column and the 
Amendment of Sche.. entry opposite it in the third column, the 
dulell. Article 1. clause following clause and entries shall be substitu- 
(fr), Act VII of 1870. namely : — 

” (6) When containing a com- Twelve annas, 
plaint of charge of any offence 
other than an offence for 
whith police officers may, 
under the Code of Criminal 
Procedure, 1898, arrest 
without warrant, and pre- 
sented to any Criminal Court ; 

or for orders of arrest or Two rupees, 
attachment before judgment 
or for temporary injunctions ; 

or for compensation for arrest T wo rupees, 
or attachment before judg- 
ment or in respect of a tem- 
porary injunction obtained on 
insufficient grounds : 

or for the appointment of a Five rupees, 
receiver in a case in which 
the applicant has no present 
right of possession of the 
properties in dispute ; 

or for setting aside decrees Twelve annas, 
passed ex parte and for 
review of orders dismissing 
suits for default ; 

or when presented to a Civil, Twelve annas. 
Criminal or Revenue Court, 
or to a Collector, or any Re- 
venue Officer having juris- 
diction equal or subordinate 
to a Collector, or to any 
Magistrate in his executive 
capacity, and not otherwise 

I provided for by this Act ; 

t 

or to deposit in Court revenue Eight annas, 
or rent ; 

or for determination by a Court Eight annas, 
of the amount of compen- 
sation to be paid by landlord 
to his tenant.” 
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INDEX 


discussed at Imperial Conference of 
1923, 899 ; at Imperial Conference of 
1920, 910, 1233. 1234. 

Sikhs, in British Columbia, 822. 

Silver coinages, in Australia, 939 ; in 
Canada, 938; in Union of South 
Africa, 940 ; in Irish Free State, 940 ; 
in Newfoundland, 940. 

Silver mines, royal prerogative as to, 
104. 

Simon’s To-wm, defence and fortification 
of, alone of Imperial interest, 972, 
1176. 

Sinai Peninsula, Dominions forces serve 
in, 987, 988. 

Singapore base, defence scheme, sii, 
1013, 1211, 1221, 1237. 

Sivew'right, Hon. Sir James, politician 
of Cape of Good Hope, 256 n. 1. 

Six Nation Indians, claim to bo allies, 
not British subjects, 786 ; strongly 
object to Mr. Meighen’s proposals for 
compulsorv enfranchisement, 787. 

Slave Trade Acts, 1036, 1081, 1085. 

Smith, Adam, V^mltliof Natima^ 1155. 

Smith, Professor Goldwin, author of 
Canada and the, Canadian Question, 
views on uselessness of Governor- 
General of Canada, 105, 465 ; on in- 
dependence of Canada, 1167, 1169. 

Smith, Kt. Hon. W. H., advocates Im- 
perial federation, 1160. 

Smuggling and Narcotics treaty, Canada 
and the United States, 919 n. 3. 

Smuts, Rt. Hon. J. C., Prime jMinister 
of the Union of South Africa (1919- 
24), 37, 186 n. 4, 203, 234, 266, 257, 
266, 313, 499, 680, 708, 805, 806, 831, 
879, 880, 882, 884, 896, 897, 904, 913, 
036, 089, 905, 1000, 1014, 1016, 1049, 
1052, 1060, 1060, 1145, 1166, 1194, 
1195, 1107, 1202, 1203, 1205, 1209, 
1212, 1227, 1232 ; his view of Im- 
perial Conference of 1927, xviii, xix. 

Soft woods, world shortage of, 1241, 
1242. 

Solemnization of marriage, legislative 
jKjwer in Canada as to, 556. 

Solicitor-General for the Eastern Dis- 
tricts of the Cape, 731. 

Solicitor-General of Canada, made a 
Privy Councillor, but not in Cabinet, 
227. 

Solomon, Hon. V. L., Premier of South 
Australia (1899), 163. 

Solomon, Hon. Saul, Cape of Good Hope 
politician, supports ideal of fair treat- 
ment of native races, 708. 

Songheea Indians, in Canada, resump- 
tion of 4anda of, 786 n. 1. 


Sonnino, Baron, represents Italy a 
Peace Conference, 1196. 

South Africa Act, 1909, Imperial (amen 
ded by No. 9 of 1925 to correct thi 
accidental omission from the pre 
amble of reference to the sovereignty 
and guidance of Almighty God), Par 
IV, chap. iii. 

South African Constabulary, 705, 706. 

South African Customs Union, 932 
933. 

South African Division of the Roya 
Naval Reserve, 1016. 

South African Division of the Roya 
Naval Volunteer Reserve, 994, 1010. 

South African flag issue, vii, xix, 26J 
n. 1, 1166 n. 1, 1261. 

South African Garrison Artillery anc 
Coast Defence Corps, 094. 

South African National Convention 
1908-9, 707, 708. 

South African Nationals, 1047. 

South African Native Affairs Commis 
sion, 1903-6, 799, 

South African Native College, 798. 

South African party, in the Union o: 
South Africa, 256, 257. 

South African Republic, unfairness tc 
Indians, 825 ; nominal independence 
of, 1236 n. 1. 

South African War, colonial forces ii 
the, 973, 974, 978, 979. 

South Australia, colony until 1901, ther 
State of the Commonwealth of Aus 
tralia : representative government, 9 ; 
responsible government, 10, 22, 23! 
24, 25; legal basis of responsible 
government, 66, 57 ; administration. 
73 ; deputy Governor, 74 ; seal, 91 ! 
Executive Council, 107, 109; sum- 
mons, prorogation, and dissolution ol 
Parliament, 113; refusal of dissolu- 
tion, 169, 160, 163; control of ex- 
pen^ture, 184; Executive Counci] 
and Cabinet, 226, 227 ; and Parlia- 
ment, 228 ; Cabinet, 242 ; politica] 
parties, 253 ; Agent-General^, 282 ; 
Civil Service, 293 ; legislative powen 
of the Parliament, 302 n. 3, 309: 
amendment of the constitution, 353, 
354; privileges, 368; Speaker and 
President, 380; reference back oi 
Bills, 384; franchise for Assembly, 
399; members of Parliament, 407, 
408 ; duration, 411 ; payment, 413 ; 
redistribution, 423 ; disputed elec- 
tions, 424; Upper Chamber, 435, 
436; relations of the two houses, 
483-7 ; reservation of Bills, 763, 764 ; 
disallowance, 759 ; land control legis- 
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THE COURT-FEES ACT 


[app. 1 


“17. Plaint or memorandum ^ 
of appeal in each of the follow- j 
ing suits 


(i) to alter or set aside a sum* 
mary decision or order of any 
of the Civil Courts not estab- 
lished by Letters Patent or 
of any Revenue Court ; 

(ii) to alter or cancel any entry 
in a register of the names of 
proprietors or revenue- 
paying estates; 

(iii) to obtain a declaratory 
decree where no conse- 
quential relief is prayed ; 

(iv) to set aside an award ; 

(v) to aet aside an adoption ; | 

(vi) every other suit where it is 
not possible to estimate at a 
money value the subject- 
matter in dispute, and which 
is not otherwise provided for 
by this Act. 


-Fifteen rupees. 


J 


[•Fifteen rupees. 


18. Applications— 

(a) under paragraph 17 or 20 
of the Second Schedule to the 
Code of Civil Procedure, 
1908 (V of 1908); 

(b) for opinion or advice or for 
discharge from a trust, or for 
appointment of new trustees 
under section 34, 72, 73 or 74 
of the Indian Trusts Act, 
1882 (II of 1882j ; 

(o) for winding up of a com- 
pany, under section 166 of the 
Indian Companies Act, 1913 
{Vn of 1913); 

(<f) for the appointment or 
declaration of a person as 
guardian of the person or 
property or both, of minors, 
under the Guardians and 
Wards Act. 1890 (VIII of 
1890). 


One rupee. 


Ten rupees. 


Ten rupees. 

I Two rupees. 


19. Agreenaeut in writing 
stating a question for the 
opinion of the Court under the 
Code of CivU Procedure, 1908, 
Order 36, Rule (l). 


Fifteen rupees.” 


6. NothiDg in this Act shall apply to any probate, letters of 
administration or certificate in respect of which the fee payable under 
the I6,w for the time being in force has been paid prior to the oom-^ 
mencement'ofthis Act but which have not been issued. 
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Stamps, designs for, not submitted now 
to King, U40. 

Standardization, discussed at the Im- 
perial Conference of 1026. 1243. 
Standing Committee on Empire Fores- 
t^^^ 1242. 

Stanhope, Rt. lion. E., Secretary of 
State for the C’olonies (188(>-7). sum- 
mons Colonial Conference of 1 887, 1176. 
Stanley, Hon. Sir A. L., K.C.M.G. (now 
Lord iStanley of Aldcrley), Governor 
of Victoria (1014-20), refuses a dis- 
solution to his ministry in Victoria, 
169. 

Stanley, Lord, afterwards Earl of Derby, 
SeerWary of State for the Colonies 
(1841-5), 16. 

Stanmore, Lord, Gordon. 

Star Chamber, Act for the Abolition of 
the, 1077. 

Stare, decisis, principle adopted in Do- 
minions, 1093. 

State debts in Australia, scheme of 1927 
for their transfer to the Common- 
wealth and ultimate extinction, 1249, 
1260. 

State Laics and Records Recognition Ad, 
1901, Commonwealth of Australia, 
672. 

State property in Australia, taken over 
by Commonwealth, 1250. 

State Trading Concerns Ad, 1914-16, 
Western Australia, 637. 

States of Australia, Part IV, chap, ii ; 
question of appointment of Governors 
of, 69-73; relation of to Imperial 
Conference, 1200, 1215, 1230. 
Statistics, Imperial Conference resolu- 
tions in favour of improvements in 
collection of, 1183, 11^, 1215. 
Statistics of food stuffs in cold storage 
and wool consumption, discussion of, 
at the Imperial Conference of 1926, 
1243. 

Status of aliens, 1044, 1045. 

Status of Governor-General, 152, 1187 ; 
author's sxiggestions as to, in 1915, 
vii, viii ; made effective by Imperial 
Conference of 1926, 1225, 1226. 
Statutory regulation of precedence 
(usual as regards Judges, e. g. 1916, 
c. 31, Quebec), 1028, 1029. 

Steamriiip services, improved, 1244 ; see 
All-Bed Route. 

Steel rails, importation of, by New 
South Wales in despite of the Com- 
monwealth, 634. 635. 

St«i>hen, Hon. Sir A„ C. J. of New South 
Wales, views of, on prerogative of 
mercy, lUl. 


Stephen, Sir James, Permanent Under- 
secretary for the Colonies (1836-17), 
contemplates secession of the Do- 
minions, 1156. 

Steyn, M. T., President of the Orange 
Free State, shares in passing of 
Union constitution, 708. 

Stocks, Dominion, when admitted as 
trustee, 758, 759, 768 n. 2, 770 n. 1, 
1039, 1148, 1177, 1179. 

Store cattle, admission of Canadian, 
1216. 

Stores for Imperial forces, exempted 
from duties in Australia and New 
Zealand, 028. 

Stout, Rt. Hon. Sir R.. K.C.M.G., Prime 
Minister of New Zealand (1884-7), 
and later Chief Justice (until 1927), 
270, 457, 536 n. 4. 

Strachan, Mr., moves Labour amend- 
ment to Flag Bill in South Africa, xix, 
1251. 

Straits, episode of British appeal in 
September 1922 for Dominion aid to 
protect, 903, 904. 

Straits Settlements, contribution to Im- 
perial defence, 1017. 

Strathcona, Lord, G.C.M.G., Privy 
Councillor of and High Commissioner 
for Canada (1896-1914), 283. 
Strickland, Sir Gerald, Count della 
Catena, G.C.M.G., Governor of Tas- 
mania (1904-9), Western Australia 
(1909-12), and New South Wales 
(1913-17), M.P. for Lancaster (1924), 
and Prime IVIinister (1927) of Malta 
(contrast O’Loghlen’s case, 1153: 
presumed possible under Act (c. 19) 
of 1926), 81, 106, 117, 176, 177, 230, 
258. 

Strike deportations in 1914 in Union of 
South Africa, 200, 201. 

Strike incidents in South Africa, 199- 
204. 

Strikes in shipping industry in Australia, 
influence of, on Australian politics, 
252, 253. 

Strong, Et. Hon. Sir H., C. J. of Canada, 
opinions of, 311, 342. 

Subsidies to Australian States, 674, 675, 
App. D. 

Sudan, Gordon relief expedition, 978; 
Sir John Macdonald's attitude to- 
wards, XV. 

Suez Canal dues, reduction of, asked by 
Imperial Conference, 1184, 1192. 
Sugar industry in Queensland, exclu- 
sion of Asiatics from, 817. 

Sugar Works Guarantee Acts, 1893-6, 
Queensland, 816. 
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7. In section 7 of the principal Act between paragraphs iv and 
V ,the following paragraph shall be added as iv-A : — 

‘ In a suit for cancellation of a decree for money or other property 
.hstving. a.mpney value, or other document securing money or other 
. -property having such value, 

• . accotdingto the value of the subject-matter of the suit, and such 
value shall be deemed to be — 

if the whole decree or other document is sought to be cancelled, 
the amount or the value of the property for which the decree was 
passed or, the other document executed, 

if apart of the decree or other document is sought to be can- 
celled, such part of the amount or value of the property.’ 

5. In section 7 (v) of the principal Act — 

- jj ' i i 

in (a) for the word * ten ’ the word * twenty * shall be sub- 
stituted ; 

in ■ (6) for the word ‘ five ’ the word * ten ’ shall be sub- 
. ' .stituted ; 

ind after clause the following proviso shall be substituted 
for the existing proviso : — 

.. ‘ Provided thai: if rules are framed under section 3 of the Suits 

Valuation Act,- 1887, for determining the value of land for the pur- 
poses of jurisdiction, the value so determined shall be deemed to be-the 
.value of the land for the purposes of this paragraph ; 

* 9. For the- second paragraph of section 11 of the principal Act 
the following paragraphs shall be substituted 

‘ Where a decree directs an inquiry as to mesne profits which have 
accrued on the property during a period prior to the institution of the 
suit, if the profits ascertained on such enquiry exceed the profits 
claimed, no final decree shall be passed till the dijBference between the 
fee actually paid, and the fee which would have been payable had the 
suit comprised the Whole of the profits so ascertained is paid. If the 
^ditional. fee is . not paid within such time -as the Court shall fix, the 
clairn for the excess shall be dismissed, unless the. Court j for sufficient 
cause, extends the time for payment 

Where a decree directs an inquiry as to mesne profits frond the 
.institution Of Ahe suit, and a final decree is passed in accordance with 
the resjilt of such. inquiry, the decree shall not be executed until such 
fee is paid as would have been payable on the amount claimed in 
execution if a separate suit had been instituted therefor/ 

■ 10. In section 18 of the principal Act, for the words ‘eight 
annas ’ the words one rupee * shall be substituted. 

^11. 'For Schedules I and II of the principal Act, the following 
schedules shall be substituted 
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169, 170; oonirol of expenditure, 
184, 188, 190 ; Executive rounril and , 
t’ahinet, 227 ; and Parliament, 2‘‘8 ; ■ 
Cabinet, 243 ; political parties, 2ri4 ; ‘ 
Agent -General, 282 ; (;ivil Service, 
293 ; legal powers of Parliament, 302 
11 . 3, 309 ; amendment of the* consti- 
tution, 352, 354 ; privileges, 367, 368, 
371, 374; Siieaker and President, < 
38<>; referring back of Bills, 384; 
fmnehiho for assembly, 400; mem- 
biTs of Parliament, 407, 408 ; dura- 
tion, 411 ; payment, 413; proper- | 
tional representation, 417 ; redistribu- ' 
tion, 423 ; electoral dispute.*?, 424 ; j 
Upper Chamber, 438, 439 ; relations 
of the two Houses, 487-91, 1246,1247; | 
reservation of Bills, 763, 764; dis- : 
allowance, 760 ; land control, 773 ; '• 
Chinese, 809, 810, 811 ; British 
Indians, 814 ; judicial tenure, 1070 ; ’ 
appeals to Privy Council (Order in 
Council, 7 Nov. 1909), 1091 ; preroga- i 
tive of mercy, 1111, 1112, 1115, 1116, ; 
1117; Bishop, 1126; religious en- | 
dowment, 1138. 1 

Taxation, by Commonwealth of Aus- 
tralia must not bo discriminatory > 
between States or parts thereof, 625 ; ; 
exclusive powers of the Common- , 
wealth of Australia as to, xvii, 623, > 
App. I). ; federal and provincial | 
legislative powers in Canada as to, 
656-7 ; must be imposed by repre- 
sentative Assembly in settled colony, ] 
4 ; provincial powers in the Union [ 
of South Africa as to, 722, 723 ; terri- i 
tonal limits of power of Dominions { 
and States and provinces, 334r-6. • 

Taxation of Dominion or provincial | 
lands in Canada, 577. : 

Taxation of income.^} of State officials by | 
Commonwealth, and vice ver^a, 632, - 
634, 636, 638, 639. 

Taxation of mining phart*s on trans- 
raissioD by death in the Transvaal, 7 67. ; 
Taxation requires assent of i*arliament, 
not of one House only, 95, S9(b 
Taylor, Sir Henry, of the Colonial 
Office, on independence as ultimate ; 
destiny of the Colonies, 1166. 

Taylor, Mr., New Zealand, insists that 
internal affairs are beyond scope of j 
Imperial Conference, 1186. 

Temboland, annexed to Cape, 330 n. 3. 
Templeman, Hon. W., in British Co- , 
lombia Calwet without seat in ; 
AMembly, 229. i 

Temporalities fund, in Canada, legal ; 
iaiaea oonceming, 625, 626. I 


Tenants Compensation Bill, Prince Ed- 
W’ard Island, 772. 

Tenn^-aon, Lord, G.C.M.G., Governor of 
South Australia (1899-1902), refuses 
a dissolution to ^Ir. Kingston in 1899, 
163. 

Tenure of judicial office, Part VI, chap, 
i, and see Table of Contents. 

Territorial limitation on Dominion legis- 
lation, Part HI, chap, ii, and see 
Table of Contents ; 117, 523, 004, 623, 
765, 1149, 1173, 1228; possible ap- 
plication to grant of leave to appeal 
to Prhy Council, 1110; suggestions 
of author in 1015 as to removal of, 
ix ; requested by Canadian Parlia- 
ment in 1920, ix. 

Territorial revenue rights, of Canadian 
provinces, 615. 

Territorial waters, birth on foreign ship 
in, does not confer British nationality, 
1054; extent of, in United Kingdom 
and the Dominions (the Court of 
Appeal (43 T.L.R. 746) reversed the 
decision in Tke Fagernes simply on the 
ground that the Home Secretary 
asserted that no claim was made that 
the area there in question in the 
Bristol Channel was territorial w'aters, 
and that the judiciary should not in 
such a matter deviate from the execu- 
tive government), 325, 333 n. 3. 

Territorial Waters Jurisdiction Act, 
1878, Imperial, 222, 333, 1079. 

Territories, of Canada, 682-6; of the 
Commonwealth of Australia, 680-7. 

Texas, inability to maintain indepen- 
dent status, 867. 

Theodore, Hon. E., Premier of Queens- 
land, later H.P. of the Commonwealth 
of Australia, carries confiscatory laws 
and s'wamps Upper House, 72, 142, 
143, 253, 388, 461, 462, 768. 

Thomas, Rt. Hon. J., Secretary of State 
for the Colonies (1924), misrepresents 
Canadian view's on treaty issues, 
906 ; on Irish Minister at \Vashing- 
ton, 894 n. 2. 

Thompson, Rt. Hon. Sir John S. D., 
K.C.M.G., Minister of Justice (1886- 
92), Prime ^linister of Canada (1892- 
4), 616, 956. 

Thomson, Charles Poulett, Lord Syden- 
ham, Governor-General of Canada 
(1839-41), views on responsible gov- 
ernment, 15, 16, 17, 51. 

Thornton, Rt. Hon. Sir E., British 
Minister at Washington, 686. 

Three-mile limit of territorial waters, 
agreement to relax in favour of 



uou 


I an UUUKT-FEES ACT 


[ai*b. I 


SCHEDULE i—contd. 
Ad valorem fees — contd. 


Number, 


Proper Fee. 



in excess of twenty thousand 
rupees, up to thirty thou« 
sand rupees. 




When such amount or value 
exceeds thirty thousand ru- 
pees, for every two thou- 
sand rupees, or part thereof, 
in excess of thirty thousand 
rupees, up to fifty thousand 
rupees. 

Thirty rupees. 


1 

L 

When such amount or value 
exceeds fifty thousand 
rupees, for every five thou- 
sand rupees, or part thereof. 
In excees of fifty thousand 
rupees 

Thirty rupees. 

* Plaint, or written 
statement pleading a 
set -00 or counter 
claim, presented to a 
Court outside the , 
Presidency Town iii_| 
any suit of the nature 
cognizable by Courts 
of Small Causes, when 
the amount or value of 
the subject’znatter does 
not exceed Rs 500. 

1. 

When the amount or value 
of the subject-matter in dis- 
put does not exceed five 
rupees. 

When such amount or value 
exceeds five rupees, for 
f very five rupees or part 
thereof in excess of five 
rupees up to one hundred 
rupees. 

When such amount or value 
exceeds one hundred rupees, 
for every ten rupees or part 
thereof in excees of one hun- 
dred rupees up to five hun- 
dred rupees. 

Six annas. 

Six annas. 

Twelve annas. 

3. Plaint in a suit for 
possession under [the 
Specific Relief Act, 1877, 
section 9]. 


An amount of one-half 
the scale of fee pres- 
cribed in article 1 
above. 

4. Application for review 
of judgment, if presented 
on or after the ninetieth 
day from the date of the 
decree. 


The fee leviable on the 
plaint of memoran- 
dum of appeal# 


• To ascertain the proper fee leviable on the institution of a suit, see the 
table annexed to this schedule. 
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form of» when concluded under aus- j Trial of aliens, mode of, prescribed bj 
pices of the League of Nations, 1252, | Imperial legislation, 1044, 1045, 

1263. i Trollope, Anthony, advocates colonial 

Treaties and law, relations of, 523. j independence, 1156. 

Treaties of Peace Act^ 1919, Common- * Trust Fund, of Commonwealth of 
wealth of Australia, 652. | Australia, 364. ^ 

Treaties of Washington Act, 1922, Com- j Trustee Act, 1925, Imperial, legislates 
monweailh of Australia, C2U. > for Dominions, 1038. 

Treaty, legislation contrary to, to be Trustee stocks, see Stocks. 

reserved, 211, 752. Tiyon, Rear-Admiral Sir George, nego- 

Treaty, suggested regulation of relations tiates as to Australian defence, 601. 
of parts of the Empire inter se by, xv, Tudor, Hon. F. G., Australian Minister, 
xvi ; not favoured by the Imperial j resigns office in 1916, 139, 140. 
Conference of 1926, 1235. i Tupper, Rt. Hon. Sir Charles, Prime 

Treaty as to compulsory service of I Minister of Canada (1896) and High 

British Canadian subjects resident in > Commissioner (1884—96), also S^Iini- 

United States and vice versa, 981. i ster in 1887-8, 126, 129, 145, 173, 

Treaty as to extension of United States j 174, 246, 270, 278, 505, 507, 692, 853, 

jurisclictioxi over rum-ruimers, 1924, 854, 877 n. 1, 979, 1019, 1161. 

902. Turkey, crisis of 1922 with, 903, 904 ; 

Treaty as to smuggling operations on j peace with, 881 ; relations with, 1207, 

United States boundary, 1924, 900, 1 1210 ; war ^ith, 999. 

901. j Turner, Hon. J. H., dismissed by Mr. 

Treaty between parts of Empire, how Mclnnes in British Columbia in 1898, 
far possible, xv, xvi, 843, 844, 1235, i 130. 

1253. I Turner, Hon. Sir George, K.C.M.G., 

Treaty of arbitration with Portugal (4 j Prime Minister of Victoria (1894r-9), 

Jan. 1927 ; Cmd. 2796), 902 n, 3. ! 163, 262, 674. 

Treaty of arbitration with Sweden, form | Twofold Bay, federal rights at, 683, 
of renewal of, 902 n. 3. I 

Treaty of Nankin, of 29 August 1842, | Vltra vires bills, treatment of, by Im- 
809. I perial government, 765, 766. 

Treaty of Peace Act, 1919, Union of ! Vna, H.M.A.S., 1011. 

South Africa, 1058. ^ Unconstitutiond, sense of term, 633. 

Treaty of Peace Order, 1919, Imperial, i Under-Secretaries, Parliamentary, in 
1036. Canada, 237, 238. 

Treaty of Peace {Turkey) Act, 1924, Im- ; Unicameral le^latures, 26, 32, 391. 

pexial, 852 n. 3. i Uniformity in interpretation of law, ex- 

Treaty of Pekin, of 24 October 1860, 809. | aj^eirated importance of Privy Coun- 
Treaty of Washington of 1871 with ; oil's value in securing, 1104. 

United States, 846, 847, 863, 923; j Uniformity of law in commercial matters 
of 1888, 854, 923. ! within the Empire, advocated ly the 

Treaty power, desired by Dominions ' Imperial Conference, 1192, 1193. 

(contrast Sir J. Macdonald, 25 March Uniformity of law in Ontario, Nova 
1870 as against Huntington's pro- i Scotia, New Brunswick, power of 

posal, Carr,, p. 132), 867, 868, 1150; , federal Parliament to enact, 521. 

controlled even under Imperial Con- • Uniforms, rules as to, 1026. 
ference scheme of 1926, 1233, 1234 ; j Union Islands (annexed to Gilbert and 
not normally delegated to Governor, ' Ellice Islands, Order in Council, 29 
93. Feb. 1916 ; disannexed under Colonial 

Ikeaty questions in Canada as affected Boundaries Act, 1895, Order in Ooun- 
by federation, 579-81. cil, 4 Nov. 1925) ; placed under 

Treaty relations. Part V, chap, v, and Governor-General of New Zealand 
see Table of Contents ; principles of with authority to Governor-General 

1923 accepted by Canada la 1926, in Council to legislate or delegate 

1220, 1221. authority, 1040 n. 1. 

Treaty to define the Canadian boundary. Union Islands (No. 2) Order in Council, 

1926. 901. 1926, s. 2, vaHdity of, 1040 n. 1. 

Treaty to regulate the level of the Lake Union Jack, true Imperial flag, 1031; 
of the Woods, 1925, 901. in the case of Govemment> Houses in 
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THE COURT-FEES ACT 


[APP, 1 


SCHEDULE I — contd. 
Ad valorem fees — contd. 


Number. 


Proper Fee. 

8. Copy of aay docu- ^ 
ment liable to stamp- 
duty under the Indian 
Stamp Act 1899, when ! 

" left by any party to j 
a suit or proceeding 
in ptece of the origi- I 
sal withdrawn. 

(fl) When the stamp-d u t y 
chargeable on the original 
does not exceed eight annas. 

(6) In any other case 

The amount of the 
duty chargeable on-, 
the original. 

Eight annas. 

9. Copy of any revenue 
or judicial proceeding 
or order not otherwise 
provided for by this Act, 
or copy of any account, 
statement, report or the 
like, taken out of any 
Civil or Criminal or 
Revenue Court or Office, 
or from ffie office of 
any chief officer charged 
with the executive ad- 
ministration of a divi- 
sion. 

For every three hundred and 
sixty words or fraction of 
three hundred and s i x t.y 
words. 

Eight annas. 

10, {Repealed by the 
Guardians aud Wards 
Act, 1890 iyui of 

im,’] 



*1, Probate of a will or 
letters of administration 
with or without will 
annexed. 

When the amount or value .of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 
one thousand rupees, but 
does nor exceed five thou- ' 
sand rupees. 

Two per centum on 
such a m 0 u n t or 
value. 


where such amount or value 
exceeds five' thousand 
rupees.' 

Three per centum on 
such amount or 
value. 


Provided that when after the 
grant of a certificate under 
the Succession Certificate 
Act, 1889,” or under • the 
Regulation of the Bombay 
Code, No, Vlllof 1827, in 
respect of any property 
included in an estate, a grant 
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Van Diemen's Lan«], name rhan^nl to 
Tasmania in 1855, ^.7\ 

van Hces, H. S., Nationalist, Union o! 
South Africa, views of, on native 
question, 830, 

Venezuela, treaty of 18 April 1825, 
applies to all tlie British dominions, 

Verran, Hon. John, Premier of SoTith 
Australia (KllO-12), 24H, 2SO, 485. 

Veto, i,f*. riyht to refuse assent to Bill, 
of Governor, oppose<l to Imperial 
disallowance of Act (rf. Dickerson, 
Atncrir/tn. Colonial Government, pp. 
226 f.), 749-51, lirjo. 

Vice-Admiralty Courts, in Dominions 
(for history of jurisdiction, cf. Beer, 
Britl'ih Colonial Policy, 1754-1765, 
pp.249fl.), lOSO, 1081, 1082, 

Victoria, Queen (1837-1901), views on 
dissolution of Parliament, 154, 155 ; 
does not desire adnee as to sueeessor 
to Mr. \V. E. Gladstone, 157 n. 2; 
gives name to British Columbia, 7 ; 
to Ottawa, 18 ; sixtieth anniversary 
of Coronation as occasion of Confer- 
ence of 1897, 1178. 

Victoria, colony until 1901, then State 
of the Commonwealth of Australia : 
representative government, 9 ; re- 
sponsible government, 9, 22, 23, 24, 
25 ; legal basis of responsible govern- 
ment, 55, 56; administrator, 73; 
deputy Governor, 74 ; Queen's Coun- 
sel, 89 : seal, 91 ; Executive Council, 
107, 109; summons, prorogation, 
and dissolution of Parliament, 113; 
dissolution of Parliament, 160, 103, 
160 ; control of expenditure, 182-4 ; 
Executive Council and Cabinet, 226, 
227 ; and Parliament, 228 ; Cabinet, 
242; political parties, 252, 253; 
Agent -General, 2s2 ; Civil Seniee, 
292, 293 ; legal powers of Parliament, 
3< »2 n. 3, 321 ; amendment of the con- 
stitution, 35^ 354 ; privileges, 368 ; 
speaker and President, 380; refer- 
ence back of Bills, 384 ; Lower House, 
398, 399; members of Parliament, 
407 ; duration, 411 ; payment, 413; 
redistribution, 423; disputed elec- 
tions, 424 ; Upper Chamber, 433, 434 ; 
relation of two Houses, 474-83; 
reservation of Bills, 753, 754; dis- 
allowance, 759; land control, 773; 
aborigines, 793 ; Chinese, 809, 810, 
811; British Indians, 814, 818 ; de- 
fence, 1003, 1006; judicial tenure, 
1069, 1070; Admiralty jurisdiction, 
1063 ; appeal to Privy Council (Order 


in Council, 23 Jan. 1911), 1091 ; 
j prerogative of mercy, 1111, J116, 

; 1116,1117; Bishop, 1126; religious 

endowment, 1 138 ; constitutional 
position of Governor, 1230. 

• Victoria Commission of 18J0, views on 
i neutrality, 867, 868. 

I Victorian Railway Commission, 1157. 
j Villierg, Lord de, see do VilUers, 

Vilna, League of Nations* interv'ention 
as to, 1205. 

i Violence, duty of Commonwealth to 
j afford States protection against do- 
mestic (as to Queensland in 1912, sec 
British Australasian, 8 Feb. 1912, 

' p. 4). 660, 661. 

Visits, rules as to official, by and to 
: Governor, 1026. 

j Vogel, Hon, Sir J., K.O.M.G., Prime 
j Minister of New Zealand (1873-5, 

! 1876), becomes Agent-General, 160, 

' 2S2, 283. 

Volksstem, South Africa, erroneous 
i views of, on possible neutrality of the 
Union, 872. 

Volunteer Force Act, 1914, Newfound- 
; land, 084. 

! Volunteer forces, special value of, in 
war of 1914-18, 989, 990. 

Vondel case, constitutional issues in 
; Australia raised by the, 612-14, 922. 

: Wade, Hon. Sir C. G., Premier of New 
South Wales (1907-10), later Agent- 
I General and l^ally Chief Justice, 53, 
, 120, 175, 176, 453. 

1 Waitangi, treaty of 1840 with Maori 
' cliiefa, 788. 

i Waketleld, E. G. (R. C. Mills, TkeColonu 
; zation of Australia), 9, 1155. 
j W ales. Prince of, value of Empire tours 
of, 1152. 

Walhsch (Wahis) Bay, annexed to 
Cajx‘, 330 n. 3; administration of, 
1».»C2. 

Walker, Sir B., interferes under modus 
Vivendi with ]Mr. Baird’s property in 
Newfoundland, 844, 845. 

Walker, J. Bayldon, Judge of Grenada, 
removed from office ( The Tim es, 4 and 
6 Nov., 16 Dee. 1908), case of, 1106 
n. 3. 

Walker, T. Hollis, E.O., reports on ir- 
regularities in New'foundland, 177, 
' 178. 

; Wall, Governor, condemnation of, in 
1802, 97. 

i Walsh, Mr., attempted deportation of, 
i from the Commonwealth in 1925, 
i 640. 
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scHEDOtiii i-^contd. 

TABLE OF RATES OF ad Valorem fees leviable. 
{a) On plaint, etc., mentioned in article 1 of this schedule. 


When the 
amount or 
value of 
the sub« 
ject-matter 
exceeds — 


But does 
not 

exceed— 


Proper fee. 


When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds— 


But does 
not 

exceed— 


Proper fee. 
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tion, 412; payment, 413; prefercn- i 
tial voting, 417 ; rerjictribntion, 422, 
423 ; disxmted elections, 424 ; UpprT : 
Chamber, 436-S ; relation?; of the tvro 
Houses, 4S!»-01, 1247 n. 1 ; re>erva- 
tion of hills, 733, 734 ; di*:iIlownnct*, . 
730 ; land control Ie:,dslatioii, 773, 
775 ; aborigines, 774, 773 ; Chinese, ; 
8t)0, SlU, Sll; British Indians, 814, 1 
817, 818 ; judicial tenure, lOdO ; ap- 
peal to Privy Council (Order in Coun- I 
cil, 28 June 1000), lUOl ; prerogative I 
of mercy, 1113, 1110, 1117; Bishop, 
1120; religious endowment, 1138. 
Western Pondoland, General Council of, 
799. j 

Western provinces of Canada, grievance 1 
of, 502. 503. i 

Western Samoa, legislation for, by New ; 
Zealand Parliament, 329, 330 ; see ! 
aUo Samoa, 

Samm Or*hr in Covhnl^ 1020 
(amended hy Order of 9 November 
1920 as to boundaries), 320, 330. 
Westminster Palace Hotel meeting, . 

1158. 1 

Whales, not a royal perquisite in New i 
Zealand or other colonies (cf. Instruc- 
tion to F. Bernard, Now Jersey, 1758, ; 
.s. 55, distdaiming the right), 1<J4. • 

Wheat Pool scheme in Australia, opera- ^ 
fion of, requires legislative sanction, 
94. 

Whitaker, Hon. F., Prime ^linister of 
New Zealand (1882-3), 161, 968. ; 

White Ensign, home by Dominion ships : 
of war, umler decision of Imperial 
Conference of 1911, 1008, 1030; |K*r- | 
mission refused to Victorian ships in i 
1884, 1003, j 

White. Phosphorus Moichea Art, 1914, ! 
Canada, 579 n. 2. 

Wliiteway, Rt. Hon. Sir William, i 
K.t’.M.G., Prime Minister cf New- 
foundland (1878-84, 1889-94 (dis- , 
qualiiied for oilice by judicial d«Mdsion, - 
but disqualideation removed by Act , 
of 1895), 1S95-7), 172, 173, 

Whitney, Hon. Sir James P., K.C.M.G., 
Premier and later Agent-General of ! 
Ontario, 248, 283. ! 

Widows, nationality not afiected by | 
death of husband, 1044. 

Wilford, T, M., leader of Liberal or ■ 
National party in New Zealand in I 
1925, 233. ! 

William 11, German Emperor, takes I 
advantage of Boer War to secure | 
Samoa, 870. j 

WUliam Vi, King (1830-7), alleged to 


have fli.smissed Melbourne ministrv, 
154. , ‘ 

Williams, Rt. Hon. Sir Joshua, Judge of 
Supreme Court of New Zealand^ sits 
as permanent member on Judicial 
Committee, 1098. , 

Williams, Sir Ralph C., K.C.M.G., 
Governor of Newfoundland (1909-12), 
asked to dismiss a minister, 134. 

Willis, Hon. H., Speaker cf New South 
Wales Legir-Iative Assembly, presses 
excessively his authority, 3'63. 

iri7/5 ^4d7, fSGl, Imperial," alien cannot 
take advantage of, 1041. 

Wilmot, L., urges responsible govern- 
ment in New Bninswick, 20, 21. 

Wilson, W. Woodrow, President of the 
United States (1913-21), dominant 
figure of Peace Conference of 1919, 
880, 1049 ; confers with British Em- 
pire delegation, 1195. 

Windhoek, Divisional Superintendent 
at, controls railways and harbours of 
South-West Africa, 7,33 n. 1. 

Windward Islands, constitutions of, 12. 

Winnii)eg, revolutionary movement in 
1919 in, 468. 

Wireless telegraphy, use of, regulated by 
Imperial Act in respect of registered 
shipping and aircraft (recognized in 
Irish Free State Wireless Telegraphy 
Act, 1926, No. 45, s. 9 (5) ), 952 ; Im- 
perial Conference discussion of, 1911, 
1207, 1215. 

Wireless Telegraphy Act, 1904, Imperial, 
952. 

Wisdom, Hon. Sir Robert, views of, on 
dissolution of Parliament, 163. 

Witwatersrand High Court, 728. 

Wodohouse, Sir P., G.C.S.L, K.C.B.. 
Governor of the Cape of Good Hope 
(1861-70), view’s on responsible 
government, 28, 29. 

Wotf, German raider, 1012. 

Wolselev, Sir Garnet (later Field-Mar- 
shal Lord, K.P., G.C.B., G.C.M.G.), 
Governor of Natal and High J?om- 
missioner for South-East Africa, 223 ; 
objects to responsible government for 
Natal, 30 ; commands Red River ex- 
pedition in Canada in 1870, 508. 

Wolverine, New South Wales corvette, 
1004. 

Women, eligible for membership of Par- 
liament, in Canada and provinces 
(save Quebec), 404; in Newfound- 
land, 405; in Australia, 406, 407, 
408 ; in New Zealand, 408 ; in Ire- 
land, 410, 41 1 ; in Southern Rhodesia, 
409 ; not in Union of South Africa 
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Wbmtbe 
amount or 
value of 
the sub* 
jecb-matter 
exceeds— 


But does 
I' not 
exceed— 


Proper fee. 


When the 
amount or 
value of 
the sub.* 
ject-matter 
exceeds— 


But does 
' .not 
exceed— 


Proper fee. 


Rs. 

4,800 

4.900 

5.000 

5.250 

5.500 

1.750 

6.000 

6.250 

6.500 

6.750 

7.000 

7.250 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 

9.000 

9.250 

9.500 

9.750 

:o,ooo 

.0,500 

. 1,000 

1.500 

2i000 

3.500 

3.000 
13,500 
lf,000 


Rs. 

4,900 

5.000 

5.250 

5.500- 

5.750 

6.000 

6.250 

6.500- 

6.750 

7.000 

7.250 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 
9,000 

9.250 

9.500 

9.750 

10,000 

10.500 

11,000 

11.500 

12,000 

12.500 

13.000 

15.500 

14.000 

14.500 


Rs. 

A. 

404 

15 

412 

' 7 

427 

7 

442 

7 

457 

7 

472 

7 

487 

7 

502 

7 

517 

7 

532 

7 

547 

7 

562 

7 

577 

7 

592 

7 

607 

7 

622 

7 

637 

7 

652 

7 

667 

7 

682 

7 

697' 

7 

712 

7 

734 

15 

757 

7 

779 

15 

802 

7 

824 

15 

847 

7 

869 

15 

892 - 

7 

914 

15 


Rs. 

14.500 
' 15,000 

15.500 
16,000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 

20.000 
21,000 
22,000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 
42,0C0 
44,0C0 

46.000 

48.000 


Rs. 

15.000 

15.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 

20.000 
21,000 
22,000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 


Rs; A. 
937 7 

959 IS 
982 7 

1,004 15 
1,027 7 

1,049 15 
1,072 7 

1.094 15 
1,117 7 

1,139 IS 
1,162 7 

1,192 7 

1,222 7 

1,252 7 

1,282 7 

1,312 7 

1.342 7 

1,372 7 

1,402 7 

1,432 7 

1,462 7 

;,492 7 

1,522 7 

1,552 7 

1.582 7 

1,612 7 

1,642 7 

1,672 7 

1,702 7 

1,732 7 

1,762 7 


vvuen me amount or nf 

fe. 50,000, for .™.j a„ ttaaurd 
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PRIKTEB Tu THE TJNIVEBSITY 



6d4 


tHB COURT-PBES ACt 


[app. 1 


SCHEDULE II. 


Fixed fees. 


Number. 


Proper Fee. 

1, Application or peti- 
tion. 

{a) When presented to any 
officer of the Customs or 
Excise Department or to 
any Magistrate by any per- 
son having dealings with the 
Government, and when the 
subject matter of such appli- 
cation relates exclusively to 
those dealings ; 

One anna. 


or when presented to any officer 
of Land-revenue by any 
person holding temporarily- 
settled land under dinct 
engagement with Govern- 
ment, and when the subject- 
matter of the application or 
petition relates exclusively to 
such engagement ; 

Two annas. 


or when presented to any 
Municipal Commissioner 

under any Act for the time 
being in force for the con- 
servancy or improvement of 
any place, if the application 
or petition relates solely 
to such conservancy or 
improvement ; 

One anna. 

1 

or when presented to any 
Civil Court other t h a n a 
principal Civil Court of , 
original jurisdiction, or to 
any Court of Small Causes 
constituted under Act No. IX 
of 1887, or to a Collector or 
other officer of revenue in 
relation to any suit or case 
in which the amount or value 
of the subject-matter is less 
than fifty rupees ; 

1 

-Two annas: 


or when presented to any 
Civil, Criminal or Revenue 
Court, or to any Board or 
executive officer for the pur- 
pose of obtaining a copy or 
translation of any judgment, 
decree or order passed by 
such Court, Board or officer, 
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SCHEDULE It—contd. 
Fixed fees — Contd. 


Proper fee. 


which the order relates 
does not exceed thou- 
rupees. 

(6) Wlien the value of the Ten rueees, 
suit or proceeding 
exceeds thousand rupees. 

(ii) When presented to a Two rupees. 
High Couri otherwise 
than under that section. 


1«A. Application to When the Court grants the Twelve annas in addic 
any pvil Court that application and is of opinion tion to any fee levied 

records may be called that the transmission of such on the application 

for from another records involves the use of under clause (a), 

Court, the post, clause (d) or clause 


2. A p p licati on for 

leave to sue as a pau« 
per. I 

3. Application jfor- 

leave to appeal as a 
pauper. I 


4. Omitted, 

i 

5. Plaint o r meraorkn- 
dum of appeal in' a 
suit to establisli ; or 
disprove a rigHt of 
occupancy. ^ 

6. Bailobond or other 
instrument of obliga- 
tion given in pur$u- 
ance of an o r d|e r 
made by a Court; or 
Magistrate under any 
section of the Code of 
Criminal Procedure. 
1898, or the Code of 
Civil Procedure, 1908, 
and not otherwise 
provided f-o r i n this 
Act. 


on the application 
under clause (a), 
clause (d) or clause 
id) of article 1 of 
this schedule. 

Eight annas. 


(а) When presented to a One rupee. 
District Court or a Sub- 

Court. 

(б) When presented- to a Two rupees, 
Commissioner or a High 

Court.- 


Eight annas. 
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SCHEDULE ir — COJitd. 
Fixed /ggs— contd. 


Number. 


Procedure, 1908, 
is presented. 



Proper Fee 


[b) to a High Court or 
Chief Commissioner, or 
other Chief Controlling 
Executive or Revenue 
Authority. 


Two rupees. 


12. Caveat 


Tet rupees. 


13. Omitted, 


14. Fetitition in a suit 
under the Native Con- 
verts* Marriage Dis- 
solution Act, 1866. 


Five rupees. 


15. IRep, by Act V of 
1908,'} 


16. [Rep, by Act VI of 
1889, s. 18 (;).] 


17. Plaint or memo* 
randum of appeal in a 
suit— 


(i) to alter or set aside ' 

a summary decision 
or order of any of the 
civil courts not esta* 
blisbed by Letters 
Patent or of any Revenue 
Court.. I 

(ii) to alter or cancel 
any entry la a register 
of the names of proprie* 
tors of revenue paying 
estates ; 

(ii) for relief under section ' 
14 of the Religious 
Endowments Act, 1863, 
or under section 91 or )• 
section 92 of the 
Code of Civil Procediire, 
1908. J 


Fifteen rupees. 


Fifty rupees, 


700 


tAPE.il 


lo.L J.;:: THBJCOURtrPEfia^ACX .. 

j^CHl^DULE iv-r-conid. 


Jee$—’Con\A. 


Number. 

1 

Proper Fee. 

20. ' ""Every ' pelitTon ‘ un- 
der the Indian Di- 
vorce Act, 186 , ex- 
cept petitions under 
section 44 of the same 
Act, and every memo- 
randum of appeal un- 
der section 55 of the' 
same Act. 

21. Plaint or memo - 1 
randum of appeal un- 
der the- Parsi Marri- 
age and Divorce Act, 
1895. 

; 1 

Sj 1 

Twenty rupees. 

• * 


PUNJAB ACT VI! OF 1922. 

;THE COURT- FiES (PUNJAB AMENDMENT) ACT, 1922. 

AS AMENDED BY PUNJAB ACTS, I ANJO VI OF 1926. 

An Act^ to amend the Court-fees 4c^, 1870^ •Mth reference to the 
scfde of cot4rt-fees in the Punjab, 

Whereas it is necessary to revise the scale of court-fees provi- 
ded in the Court-Fees Act, 1870, in its application to the Punjab in 
the manner hereinafter appearing, 

It is hereby enacted as follows ; - > . 

1. (1) This Act may be called the: Court-fees (Punjab 

Amendment) Act, 1922. , , 

(2) it extends to the Punjab. 

(3) It shall come into force on such date as the Local Govern- 
ment may by notification appoint in this behalf. 

2. (l) The Court-fees Act, 1870, shall! be amended in its 
application to the Punjab in the manner hereinafter provided. . 

(2) The sections and schedules hereinafter' referred' to by 
number mean the sections and schedules respectively so , numbered 
in the Court-fees Act', 1870, unless it shall appeat to the. contrary. 

3. In section 4 the word one ” shall be substituted for the 
word two ” between the word “ of and the- word ** or ■ 

4. In section 18 between ' the word “of** and the word 
** unless ** for the word “ eight annas ** the words “ one rupee ’* 
shall be substituted. 

5. For Article 1 of Schedule 1 the following Article shall be 
substituted, namely : — 
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Number. 


Proper Fee. 

L, Plaint etc,— con- 
cluded. 

in excess of twenty thousand 
rupees up to thirty thousand 
rnpees. 



When such amount or value 
exceeds thirty thousand 
rupees, for every thousand 
rupees or part thereof, in 
excess of thirty thousand 
rupees, up to fifty thousand 
rupees. 

Thirty rupees. 


When such amount or value 
exceeds fifty thousand 
rupees, for every five thou- 
sand rupees, or part thereof, 
in excess o! fifty thousand 
rupees. 

Thirty rupees. 


(2) The proviso, as to maximum, after the ninth entry in the 
second column of the said article in the same schedule shall be omitted. 

6. Article 13 of schedule I which was repealed by the Punjab 
Courts (Amendment) Act, 1912, in so far as it affected the Punjab is 
hereby re-enacted, save that for the words ** Chief Court in the Punjab,’* 
the words “ High Court of Judicature at Lahore,** for the figures “ 70 ** 
the figures *'44" and for the figures “1884” the figure “ 1918 ’* 
shall be substituted ; and the words and figures “ as amended by the 
Punjab Courts Act, 1897 ’* shall be omitted. 

7 . For the table of rates of ad valorem fees leviable on the 
institution of suits set forth at the end of schedule I, the table set forth 
in the schedule to this Act shall be substituted. 

8. In article 1 of schedule II — 

(1) for the words “ one anna ** in the third column opposite clause 
(«)inthe second column, the words “ two annas ** shall be substituted; 

(2) for the words “ eight annas ** in the third column opposite (6) 
in the second columA, the words “ one rupee ” sjiall be substituted ; 

(3) for clause (f:?), in the second column and the corresponding 
entry in the third column shall be substituted the following clause and 
entries, namely : — 
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SCHEDULE. 


Table of rates of ad valorem fees leviable on the institution of suits, 
(See Section 7.) 


When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds— 

But does 
not 

exceed-T 

Proper fee. 

•i 

When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds — 

But does 
not 

exceed— 

Proper fw., . 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. 

'a.* 

... 

5 

0 

9 

260 

270 

30 

6 

■ ‘5 

- 10 

1 

2 

270 

280 

31 

8 

10 

15 

1 

11 

280 

290 

32 

10 

'15 

20. 

2 

4 

290 

300 

33 

14 

20 

25 

2 

13 

300 

310 

34 

14 

25 

30 

3 

6 

310 

320 

36 

0 

30 

35 

3 

15 

. 320 

■ ■ 330' 

, 37. 

2 

35 

40 

4 

8 

330 

340 

38 

4 

40 

' 45 

5 

1 

‘340 

350 

39^ 

6 

45 

50 

5 

10 

350 

.360 

40 

8 

50 

55 

6 

3 

360 

370 

41, 

10 

55 

60 

‘ 6 

IZ' 

370 

380 

42 

12 

60 

'65 

7 

5 

380 

39Q 

43' 

14 

65 

70 

7 

14 

.3,90 

400 

45 

0 

70 

75 

8 

7 

400 

410 

46 

2 

75 

80 

9 

0 

410 

420 

47 

4 

'■.80 

85-. 

9 

.9 

420- 

430 

' 48 

6 

85 

90 

10 

2 

430 

440 

49 

8 

90 

95 

10 

11 

4'40 

. 450 

50 

10 

95 

100 

11 

4 

450 

460 

51 

12 

100 

no 

12 

6 

460 

470 

52 

14 

. ■ , no 

120 

•13 

8 

• 470 

480 

54 

0 

120 

130 

14 

10 

480 

490 

55 

‘2 ’ 

130 

140 

15 

12 

490 

500 

56 

4' 

140 

150. 

16 

14 

500 

. 510 

57 

6 

150 

160 

18 

0 

510 

520 

58‘' 

8 

160 

170 

19. 

. 2 

520 

530 

59 

10 

170 

180 

20 

4 

■530- 

540 

60 

12 

180 

190 

2L 

6 

. 540 

550 

61 

14 

190 

200 

22- 

8 

550 

560 

63 

0 

200 

210 

23* 

10 

560 

570 

64 

2 

210 

220 

24- 

12“’ 

570 

580 

65 

4 

220 

230 

25 

14 

580 

590 

66 

6 

,230 

, 240. 

27 

0 

590 

600 

67 

8 

' '240 

250 

28 

2 

600 

■610 

68 

10 

250 

■ ■ 260 

29 ■ 

4 ■ 

• 610 

620 

69 

12. 

- ■ 

.. — . . 

. . 

■* 
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When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds— 

1 

Bi^t does 
not 

exceed — 

{ 

Proper fee, 

When Ihe 
amount or 
value of 
the sub- 
ject matter 
exceeds — 

But does 
not 

exceed— 

Proper fee 

Rs . 

|rs. 

Rs .- 

A. 

Rs . 

Rs . . 

Rs . 

A. 

5,000 

15 , 250 . 

427 ‘ 

0 

19,600 

20,000 

1,162 

8 

5,250 

' 5,500 

442 ^ 

8 

20,000 

21,000 

1,192 

8 

5,500 

5,750 

457 

8 

21,000 

22,000 

1,222 

8 

5,750 

6,000 

472 

8 

22,000 

23,000 

1,252 

8 

6 000 

6,250 < 

487 

8 

. 23,000 

24,000 

1,282 

8 

■ : 6,250 

6 , 500 . 

502 

8 

„ 24,000 

25,000 

1,312 

8 

6,500 

6,750 

517 

8 

25,000 

26,000 

1,342 

8 

6,750 

7 , 000 ; 

532 

8 

26,000 

27 , C00 

1,372 

8 

7,000 

7,250 

547 

8 

• 27,000 

28,000 

1,402 

8 

7,250 

7,500 

562 

8 

28,000 

29,000 

1,432 

8 

7,500 

7,750 

577 

8 

29,000 

30,000 

1,462 

8 

7*750 

8,000 

592 

8 

30,000 

32,000 

1,492 

8 

8,000 

8,250 

607 

8 

32,000 

34,000 

1,522 

8 

8,250 

8,500 

622 

8 

34,000 

36,000 

1,552 

8 

8,500 

8,750 

637 

8 

36,000 

38,000 

1,582 

8 

, 8,750 

9,000 

652 

8 

38,000 

40,000 

1,612 

8 

9,000 

9,250 

i 667 

8 

40,000 

42,000 

1,642 

8 

, 9,250 

9,500 

• 682 

8 

42,000 

44,000 

1,672 

8 

9,500 

9,750 

1 697 

8 

44,000 

46,000 

1,702 

8 

.. 9,750 

10,000 

712 

8 

46,000 

48,000 

1,732 

8 

10,000 

10 . 5C0 

735 

0 

48 000 

50,000 

1,762 

8 

. 10,500 

11,000 

757 

8 

50,000 

55,000 

1,792 

8 

11,000 

11,500 

780 ,. 

0 

55,000 

60,000 

1,822 

8 

; 11,500 

12 , C0O 

802 

8 

60,000 

65,000 

1,852 

8 

12,000 

12,500 

825 

0 

65,000 

70,000 

1,882 

8 

12,500 

13,000 

847 

8 

70,000 

75,000 

1,912 

8 

13,000 

13,500 

870 

0 

75,000 

80,000 

1,,942 

8 

13,500 

14,000 

892 

8 

80,000 

85,000 

1,972 

8 

H , C00 

14,500 

915 

0 

85,000 

90*000 

2,002 

8 

' 14,500 

15,000 

937 

8 

90,000 

95,000 

2,032 

8 

15 , 00Q 

15,500 

■ 960 

0 

95,000 

1 , 00,000 

2,062 

8 

. 15,500 

16,000 

982 

8 

1 , 00,000 

1 , 05,000 

2,092 

8 

16 , 000 ' 

16i500 

i;oo5 

0 

1 , 05,000 

1 , 10,000 

2,122 

8 

' , 16,500 

17,000 

l ‘, 027 . 

8 

1 , 10,000 

1 , 15,000 

2,152 

8 

17,000 

17^500 

i ; 050 . , 

0 

1 , 15,000 

1 , 20,000 

2,182 

8 

, 17 , 500 ’ 

i8;ooo. 

li072 . 

8 

1 , 20,000 

1 , 25,000 

2,212 

8 

18 , 00u . 

18 ; S00 

1,095 

0 

1 , 25,000 

1 , 30,000 

2,242 

8 

18 , 500 . 

i9;ooo. 

1,117 

8 

1 , 30,000 

1 , 35,000 

' 2.272 

8 

, 19 , 0CG . 

19,500 

: 1,140 . 

0 

1 , 35,000 

1 . 40,000 

2,302 . 

*8 
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UNITED PROVINCES ACT III OF 1932. 


UNITED PROVINCES COURT-FEES AMENDMENT ACT 1932, 


[Passed by the Local Legislature of the United 
Provinces qf Agra and OudhJ 

Received the absent of the Governor of the United Provimes of 
Agra and Oudh on 14th Aprils 1932 and of the Govetnor^General 
on 25th April 1932, 

An Act further to amend the Court-fees Act^ 1870 {VII of 1870) 
in its application to the United Provinces, 


Whereas it is expedient further to, amend the Court-fees 

Preamble. application to the United 

Provinces, 

And whereas the previous sanction of the Governor-General has 
been obtained, under section 80- A, sub-section (3), of the Government 
of India Act (S and 6 Geo. V, c. 61 ; 6 and 7 Geo. V, c. 37 ; 9 and 10 
Geo. V, c. 101), to the passing of this Act ; 


It is hereby enacted as follows : — 

Title, extentandconu 1* This Act may be called the United Pro- 
mencement. vinces Cour,t-fees (Amendment) Act, 1932. 

(2) It extends to the territories for the time being administered by 
the Local Government of the United Provinces. 

(3) It shall come, into force on the first day of May^ 1932, and 
shall remain in force up till June 30, 1936 * 


Amendment of section 
6 of Act VII of 1870. 


2- To section 6 of the Court-fees Act, 1870, 
hereinafter referred to as “ the said Act the 
following proviso shall be added, namely - 


Provided that where such document relates to any suit, appeal 
or other proceeding under the Oudh Rent Act, 1886, the Agra 
Tenancy Act, 1926, or the United Provinces Land Revenue Act, 
1901, the proper fee shall be three-quarters of the fee indicated in 


‘ * The word and figures June 30, 1936 have been substituted for the word and 
figures March, 1934 by Act XI of 1934. 
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[Hi) In article 7 for the words “ eight ” and “ one rupee ** in 
the third column the words ** twelve ” and “ one rupee 
eight annas respectively, shall be substituted. 

[tv) In article 8 for the word “eight” in the third column the 
word “ twelve ” shall be substituted. 

[v) In article 11 for the entries above the proviso in the 
second and third columns the following shall be substi* 
tuted 

1. When the amount or value of the Two per centum on such amount or 
property in respect of which the giant value. 

of Probate or Letters is made exceeds 
one thousand rupees, but does not 
exceed ten thousand rupees ; 

and 

2. When such amount or value exceeds Two and one-half per centum on such 
ten thousand rupees, but does not amount or value. 

exceed fifty thousand rupees ; 

and 

3; When such amount or value exceeds Three per centum on such amount or 
fifty thousand rupees, but does not ^1^0* 
exceed one lakh of rupees, for the 
portion of such amount or value 
which is in excess of fifty thousand 
rupees ; 

and 

4. When such amount or value exceeds Four per centum on such amount or 
a lakh of rupees, for the portion of ^^ 0 * 
such amount or value which is in 
excess of a lakh of rupees ; 

[vi] In article 12 for the entries in the first and second columns 
and for the first paragraph in the third column the 
following shall be substituted 
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{%) In article 1 for the words “ one anna ”, “ eight annas '* 
and “one rupee” in third column the words "two 
annas ” “ twelve annas ”, " one rupee and eight annas”, 
respectively shall be substituted ; and the following 
clauses shall be substituted for clause (d) 

(d) (i) When presented to the Board Three rupees, 
of Revenue for revision of a judg- 
ment or order. 

(ii) When presented to a High Court— 

(1) Under the Indian Companies Act, Fifty rupees. 

1913 (Act VII of 1913) for winding 

up a company ; 

and 

(2) Under section 115 of the Code of Four rupees. 

Civil Procedure, 1908 (Act V of 1908), 

for revision of an order ; 

(3) In any other case Three rupees. 

(tV) In article 1-Aforthe words ** twelve annas ” in the third 
column the words "one rupee two annas” shall be 
substituted. 

(tit) In articles 5, 6 and 7 for the word "eight” in the third 
column the word " twelve ” shall be substituted. 

(st?) In article 10 for the words " eight annas ”, " one rupee ” 
and "two rupees” in the third column, the words 
" twelve annas ”, “ one rupee and eight annas ” and 
" three rupees ” respectively shall be substituted. 


(v) For article 1 1, the following shall be substituted : — 


11, Memorandum of 
appeal when the appeal is 
not from a decree or an 
order having the force of a 
decree and is presented 

(a) to any Civil Court other 
than a High Court or to any 
Revenue Court or Erecutive 
Officer other than a Commis- 
sioner of the division or Chief 
Controlling Revenue or Execu* 
tive Authority. 

Twelve annas. 


ih) to a Commissioner of the 
division. 

Two rupees. 


(o) to a High Court or to a 
Chief Controlling Executive or 
Revenue Authority. 

Three rupees. 
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SCHEDULE A. 


When the amount or value of the subject-matter in 
dispute does not eacceed five rupees. 

When such amount or value exceeds five rupees, for 
every five rupees, or part thereof, in excess of five rupees, 
up to one hundred rupees. 

When such amount or value exceeds one hundred 
rupees, for every ten rupees or part thereof, in excess of 
one hundred rupees up to two hundred rupees. 

When such amount or value exceeds two hundred 
rupees, for every ten rupees, or part thereof, in excess of 
two hundred rupees up to five hundred rupees. 

When such amount or value exceeds five hundred 
rupees, for every ten rupees, or part thereof, in excess of 
five hundred rupees, up to oue thousand rupees, 

When such amount or value exceeds one thousand 
rupees, for every one hundred rupees, or part thereof, in 
excess of one thousand rupees, up to five thousand rupees. 

When such amount or value exceeds five thousand 
rupees, for every two hundred and fifty rupees, or part 
thereof, in excess of five thousand rupees, up to ten thou- 
sand rupees. 

When such amount or value exceeds ten thousand 
rupees, for every five hundred rupees, or part thereof, in 
excess of ten thousand rupees, up to twenty thousand 
rupees. 

When such amount or value exceeds twenty thousand 
rupees, for every one thousand rupees, or part thereof, in 
excess of twenty thousand rupees, up to thirty thousand 
rupees. 

When such amount or value exceeds thirty thousand 
rupees, for every two thousand rupees or part thereof, 
in excess of thirty thousand rupees, np to fifty thousand 
rupees. 

When such amount or value mcceeds fifty thousand 
rupees, for every five thousand rupees or part thereof, 
in excess of fifty thousand rupees. 


Six anxias. 

Six annas. 

Twelve annas. 

One rupee. 


One rupee four 
annas. 


Six rupees four 
annas. 


Twelve rupees eight 
annas. 


Eighteen rupees 
twelve annas. 


Twenty-five rupees. 


Twenty-five rupees. 


Thirty-one rupees 
four annas. 


Provided that the maximum fee leviable on a plaint or 
memorandum of appeal shall be four thousand five hund- 
red rupees. 
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When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds — 

But does 
not 

exceed— 

Proper fee. 

When the 
amount or 
value of 
the sub- 
ject-matter 
exceeds — 

But does 
not 

exceed— 

Proper fee. 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. 

A. 

600 

610 

58 

12 

990 

1,000 

' 107 

8 

• 

620 

-60 

0 

• 1,000 

lUoo 

' 113 

12 

620 

630 

6l 

4 

1,100 

1,200 

120 

0 

630 

640 

62“ 

8 

■ 1,200 

1,300 

125' 

4 

640 

650 

63 

12 

1,300 

1,400 

132 

8 

650 

660 

65 

0 

1,400 

1,500 

138 

12 

660 

670 

66 

4 

1,500 

1,600 

145 

0 

670 

680 

67 

8 

1,600 

1,700 

151 

4 

680 

690 

68 

12 

1,700 

1,800 

157 

8 

690 

700 

70 

0 

1,800 

1,900 

163 

12 

700 

710 

71- 

4 

1,900 

2,000 

170 

0 

710 

720 

72 

8 

2,000 

2,100 

176 

4 

720 

730 

73 

12 

2,100 

2,200 

182 

8 

730 

740 

75 

0 

•2,200 

2,300 

188 

12 

740 

750 

76 

4 

■ 2,300 

2,400 

195 

0 

?50 

760 

77 

8 

2,400 

2,500 

201 

4 

760 

770 

78 

12 

2,500 

2,600 

207 

8 

770 

780 

80 

0 

2,600 

2,700 

213 

12 

780 

790 

81 

4 

2,700 

2,800 

220 

0 

790 

800 

82 

8 

2,800 

2,900 

226 

4 

800 

810 

83 

12 

2,900 

i.ooo 

232 

8 

810 

820 

85 

0 

3,000 

3,100 

238 

12 

820 

830 

86 

4 

3,100 

3,200 

245 

0 

830 

840 

87 

8 

3,200 

3,300 

251 

4 

840 

850 

88 

12 

3,300 

3,400 

257 

8 

850 

860 

90 

0 

3,400 

3,500 

' 263 

12 

860 

870 

91 

4 

3,500 

3,600 

270 

0 

870 

880 

92 

8 

3,600 

3,700 

276 

4 

880 

890 

93 

12 

3,700 

3,800 

282 

8 

890 

900 

95 

0 

3,800 

3,900 

288 

12 

900 

910 

96 

4 

3,900 

4,000 

295 

0 

910 

920 

97 

8 

, 4,000 

4,100 

301 

4 

920 

930 

98 

12 

4,100 

4,200 

' 307 

8 

930 

940 

100 

0 

4,200 

4,300 

■ 313 

12 

940 

950 

101 

4 

4,300 

4,400 

320 

0 

950 

960 

102 

8 

4,400 

4,500 

' 326 

4 

960 

970 

103 

12 

4,500 

4,600 

! 332 

8 

970 

' 980 

105 

0 

4,600 

4,700 

; 338 

12 


990 

106 

4 

4,700 

4,800 

’ 345 

0 
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UNITED PROVINCES ACT VII OF 1933. 

Whereas it is expedient to amend the Court-Fees Act, 1870 in 
its application to the United Provinces for the purpose herein after 
appearing, it is herely enacted as follows : 

1. (l) This Act may be called the United Provinces Court-fees 
(Amendment) Act, 1933. 

(2) It extends to the territories for the time being administered by 
the Local Government of the United Provinces. 

2. In Schedule XI to the Court-Fees Act, 1870, the following 
Article shall be tidded after article 21 : 


22. Eleciion petition. 

(a) A petition presented lo 
the Commissioner of a division 
or to the Collector of a district 
(or to some other person or 
tribunal specially appointed by 
rule in this behalf) under sub-, 
section (2) of the section 22 of 
the United Provinces Munici- 
palities Act (Act II of 1916) 
questioning the election of any 
person as a member of a 
Municipal Board. 

One hundred rupees. 


(&) A petition presented in a 
District Judge (or to some other 
person or tribunal specially 
appointed by rule in this behalf) 
or to a Munsiff under sub-sec- 
tion (2- of section 18 of the D«s- 
trict Boards Act fAct Xof 1922) 
questioning the election of any 
person as a member of a District 

One hundred rupees. 
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than lists of fields) extracted as aforesaid, which may be filed in any 
Court or oiSice ; 

^ (5) to declare that the fee chargeable on a plaint filed in a suit 
for possession of immoveable property under section 9 of the 
® Specific Relief Act, I of 1877, shall be one-half of the amount 
prescribed in the scale of fees for plaints mentioned in article 1 of the 
First Schedule. 

^ (6) to direct that the fee chargeable on appeals from orders 
under clause (c) of section 244 of the ^ Code of Civil Procedure 
(Act XIV of 1882) shall be limited to the amounts chargeable under 
article 11 of the Second Schedule; 

(7) to remit the fees chargeable on security-bonds for the keep- 
ing of the peace by, or good behaviour of, persons other than the 
executants ; 

(8) to remit the fee payable under article 1, clause (c), of the 
Second Schedule on an application or petition presented to a Chief 
Commissioner, when the application or petition is accompanied by a 
petition to the Government of India and contains merely a request 
that that petition may be forwarded to the Government of India ; 

(9) to remit the fees chargeable under articles 6, 7 and 9 of the 
First Schedule on copies furnished by Civil or Criminal Courts or 
Revenue Courts or Offices for the private use of persons applying 
for them : 

Provided that nothing in this clause shall apply to copies when 
filed, exhibited or recorded in any Court of justice or received by any 
public officer ; 

(10) to remit the fees chargeable, under paragraph 4 of clause 
{a) and paragraph 2 of clause (6) of article 1 of the Second 
Schedule, on applications for orders for the payment of deposits in 
cases in which the deposit does not exceed Rs. 25 in amount : 

Provided that the application is made within three months of the 
date on which the deposit first became payable to the party making 
the application ; 

(11) to remit, with reference to clause (xi) of section 19 of the 
Act, the fees chargeable on applications for leave to occupy under 
direct engagement with the Government land of which the revenue is 
settled, but not permanently, when made by persons who do not at 
the time of application hold the land ; 

1 Clause (5) is superseded by the amendment made in article Z of Schedule 
I of the Court-fees Act, 1870, by the Reapealing and Amending Act, 1891 (12 of 
1891), Sch. n. 

2 Genl. Acts, Vol. II. 

3 Clause 6, as it now stands, forms the subject of a separate notification, and 
is inserted here in this form for convenience of reference. See Notification 
Ijlo. 4344 S R., dated Cth October, 1893, Gazette of India. 1893. Pt. I. p. 575. ^ 

4 See now Act 5 nf IQOf^ OatiI. Arte Vri VT 
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Pleader or other persons specially empowered in that 
behalf for the purpose of conducting any trial or investi- 
gation on the part of the Government before any Criminal 
Court ; 

(/() copies of all documents which any such Advocate, Pleader 
or other person is required to take in connection with any 
such trial or investigation, for the use of any Court or 
Magistrate, or may consider necessary for the purpose of 
advising the Government in connection with any criminal 
proceedings ; 

(0 copies of judgments or depositions required by officers of 
the Police Department in the course of their duties ; 

(16) to direct that the fee chargeable — 

(а) on an application to a Collector, or to any officer or person 

discharging all or any of the functions of a Collector, with 
respect either to liability to assessment or to the amount 
of an assessment under Act II of 1886 {an Act for impo- 
sing a tax on income derived from sources other than 
agriculture), and 

(б) on a copy of an order passed under section 26 of the same 

Act, shall be limited to one anna ; 

(17) to remit the fee chargeable on an application presented by 
any person for the return of a document filed by him in any Court or 
public office ; 

(18) to direct that, when a part of an estate paying annual 
revenue to the Government under a settlement which is not 
permanent is recorded in the Collector's register as separately 
assessed with such revenue, the value of the subject-matter of a suit 
for the possession of, or to enforce a right of pre-emption in respect 
pf, a fractional share of that part shall, for the purposes of the 
computation of the amount of the fee chargeable in the suit, be 
deemed not to exceed five times such portion of the revenue separately 
assessed on that part as may be rateabley payable in respect of the 
share ; 

(19) to direct that, if the amount of the fee chargeable in any 
case involves a fraction of an anna, the fraction shall be remitted, 
except where otherwise expressly provided by this notification ; 

i(19fl:) to remit the fee chargeable on an application for the grant 
of a license for the vend of stamps ; 

®(196) to direct that no Court-fee shall be charged on an applica- 
tion for the repayment of a fine or of any portion of a fine the refund 
of which has been ordered by compe tent authority; 

l Clause (19fl) 'was inserted by Notification No. 4276-S. R., dated 23rd 
Scgptember, 1897, see Gazette of India, 1897, Pt, I, p. 864, 

• 2 Clause (196) forms the subject of a separate Notification (No. 3389-S. R., 
^ted ^ August, 1896, see Gazette of India, 1896, Pt, I, p 604), and is inserted 
here in this fonn for convenience of r^erence* 
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subject to Military law either under the Army Act (44 and 45 
Viet, C. 58) or under the Indian Army Act, VIII of 1911, who is 
killed or dies of wounds inflicted, accident occurring or diesase 
contracted within twelve months before the death while on active 
service in the present war, namely : — 

{a) where the amount or the value of the property in respect of 
which the grant of probate or letters of administration is 
made or which is specified in the certificate under the 
Succession Certificate Act, 1899, or in the certificate' 
under Bombay Regulation No. 8 of 1827, does not exceed- 
Rs. 5,000, to remit the whole of the fees leviable in 
respect of the property, 

(6) where the said amount or value exceeds Rs. 5,000 to remit 
the whole of the said fees in respect of the first Rs. 5,000 
and 

(c) where any property passes more than once in consequence 
of such deaths, to remit in the case of second and subse- 
quent successions, the whole of the said fees irrespective 
of the value or amount of such property. No. 120 F., 
dated 14-1-1915, Gazette of India, 6-1-1915, Part I, 

pp. 160, 161, 

(19/) to remit in the whole of British India the fees charge- 
able under article 1 {a) and (&) of Schedule II of the Act on 
applications for mutation of names in respect of the property of any 
person subject to military law either under the Army Act (44 and 45 
Viet., C. 58) or under the Indian Army Act, 1911 (VIII of 1911) who 
is killed or dies of wounds inflicted, accident occurring or disease 
contracted within 12 months, before death, while on active service 
in the present war. No. 371 F., dated 25-2-1915, Gazette of India, 
dated 27-9-1915. Part 1, p, 350. 

(19^) to remit the fees chargeable on applications for the grant 
of licenses issued in accordance with the provisions of any rule made 
under section 9 of the Petroleum Act, 1899 (VIII of 1899) for the 
possession of dangerous petroleum for use on motor vehicles and for: 
its transport thereon for the purpose of use therein. No. 134F.,‘ 
dated 27-9 1916, Gazette of India, dated 30-9-1916, Part I, p. 1461. ■ 

, B, — Special for the Presidency of Port St, George only. J 

^ (20) to direct that the fees chargeable on the following docu-^ 
ments filed in claims preferred under the Madras Hereditary Village" 
Ofifices Act, 1895 (Madras Act III of 1895), shall be limited to the. 
sum specified below against each, namely 

1 Clause (20) was substituted for the original clause by Notification No. 3449.i 
S. R., dated the 6th August,. 1897, Gazette of India, 1897, Ft. I, p. 696. 
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acx:ounts in respect of ryotwari holdings in the Madras Presidency, 
No. 874 F., dated 29-8-1913, Gazette of India, dated 29-8-1913, Part 
I, p. 826. 

C. ’— Special for the Bombay Presidnecy. 

D. -Special for BmgaU 

E. — Special for Agra. 

F. — Special for United Provinces, 

^ F. — Special for N. W. F. Provime, 

See Separate Notifications infra. 

G. — Special for the Punjab only. 

(42) to remit the fees chargeable on copies of orders or 
proceedings under section 47 of the ® Punjab Land Revenue Act, 
XVII of 1887, made or recorded by Collectors or other Revenue- 
officers engaged in revising a record of rights under a notification ® 
published in accordance with section 32 of the said Act : 

Provided that the copy if furnished for the purpose of being 
filed with an application or petition to a Collector or other Revenue 
officer engaged as aforesaid in revising a record- of -rights, or to the 
Commissioner of the Division, or to the Financial Commissioner, 
Punjab, relating to matters connected with the assessment of land or 
the ascertainment of rights thereto or interests therein, is presented 
previous to the final confirmation of such revision ; 

(43) to remit the fees chargeable on applications under section 
97, of the ^Punjab Land Revenue Act, XVII of 1887, made by 
village-officers in accordance with the provisions of rule 83 of the 
rules under that Act published with the ^Notification of the Punjab 
Government, No. 76, dated the 1st March, 1888 ; 

®(43<j) to remit in the territories administered by the Lieutenant- 
Governor of the Punjab the fees chargeable on plaints and suits 
brought against British subjects by Bhuttanis ordinarily residing 
outside British India 

{i) for the recovery of debts ; 

(m) appertaining to the custody of a woman ; or 

(m) appertaining to inheritance ; 


1 Sve Notification No. 3844-S. R., dated 26lth June, 1903. Gazette of India, 
1903, Pt. I, p. 538. 

2 Punjab and N. W. Code. 

3 See Notification No. 5481-S. R., dated the 15th October, 1902. Gazette of 
India, 1902, Pt. I. p. 753. 

4 See Punjab Gazette, 1888, Pt. I, pp. 279 and 301, 

5 See Notification No. 2807 S. R., dated 26th June, 1896. Gazette of India, 
1896, Pt. I, p, 604. 
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Assessment of the Pandhari^ax in certain part^ of the Central Pro- 
vinces) shall, whatever may be the amount of the assessment to which 
the petition relates, be limited to one anna ; 

^l^7a) to remit the fees chargeable on applications presented 
to Courts in the Central Provinces with reference to sections 257-A 
and 258 of the Code of Civil Procedure (Act XIV of 1882) in relation 
to awards made in the course oT conciliation proceedings held with 
the sanction of the Local Government; 

Kr^Special for the Bombay Presidency, Bengal, the North-Western 
Provinces and Oudh, the Punjab, Lower Bnrmat the Central 
Provinces, Ajmer and Coorg, 

®(48) to direct that whenever, upon payment of the full fee, a 
certificate of administration has been granted under ^ Act XL of 
1858 [An Act for making better provision for the care of the persons 
and property of Minors in the Presidency of Fort William in Bengal 
or ® Act XX of 1864 [An Act for making better- provisim for the 
care of the person and property of Miners in -the Presidency of 
Bombay), _B.nd a fresh certificate is for any reason subsequently 
granted in. respect of the saine estate, no fee shall be chargeable upon 
the fresh certificate so granted. 

BRITISH BELUCHISTAN. - ' 

The' Governor-General of India in Council has been pleased tp 
extend the reniissions and reductions specified in fules 1 to 19. (6) 
set out above to British Beluchistan by Notification No. 3633 I. B. of 
the Government of India, dated 22nd November 1913, and published 
in the Gazette of India dated the- 22nd November 1913, Part I, pag^ 
1109 to 1112. ' ■ 


B—Benoal. . ’ 

- Revised- Notification under section 35 of the Court-fees Act, by 
the Government of Bengal. 

No. 1872 J, — The 23rd May 1921: — Under section 35 of the 
Court-fees Act, 1870 (VII of 1870), as amended by the Devolution Act, 
1920 (XXXVIII of 1-920), and in supersession of ail previous noti- 
fications under thafsection, it is hereby notified that in exercise of 
the power to reduce or remit in the whole or in any part of the 
territories under his administration, all or any of the fees mentioned 
in the First and Second Schedules of the Court-fees Act, 1870 (VII 

1 See Notification (No. 4064.-S. R., dated the 25th July, 1902), Gazette, of 
India, Pt. I, p. 550. 

2 Clause (48) is obsolete. 

3 The Minors Act (40 of 1858) and 'the Minors (Bombay) Act (20 of 1804) 
were repealed by the Guardians and Wards Act, 1890 (8 of 1890), Genl.' Acts 
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(8) to remit the fees chargeable under articles 6, 7 and 9 of the 
First Schedule on copies furnished by Civil or Criminal Courts or 
Revenue Courts or offices for the private use of persons applying for 
them: 

Provided that nothing in this clause shall apply to copies when 
filed, exhibited or recorded in any Court of Justice or received by any 
public officer; 

(9) to remit the fees chargeable, under paragraph 5 of clause 
{a) and paragraph 2 of clause (6) of article 1 of the Second Schedule, 
on applications for orders for the payment of deposits in cases in 
which the deposit does not exceed Rs. 25 in amount : 

Provided that the application is made within three months of the 
date on which the deposit first became payable to the party making 
the applications ; 

(10) to remit, with reference to clause xi of section 19 of the Act, 
the fees chargeable on applications for leave to occupy under direct 
engagement with the Government land of which the revenue is 
settled, but not permanently, when made by persons who do not at the 
time of application hold the land ; 

(11) to remit the fee chargeable on applications for loans under 
the Land Improvement Loans Act, 1883 (XIX of 1883), or the 
Agriculturists’ Loans Act, 1884 (XII of 1884) : 

(12) to remit the fees chargeable on an application made by a 
person to the Collector under 'sub-section (2) of section 42 of the 
Indian Stamp Act, 1899 (II of 1899), for the return to that person, or 
to the Registration Officer who impounded it, of a document impounded 
and sent to the* Collector by a Registration Officer ; 

(13) to remit the fees chargeable on the following documents, 
namely : — 

{a) copy of a charge framed under s^tion 210 of the Code of 
Criminal Procedure, 1898 (Act V of 1898), or of a trans- 
lation thereof when the copy is given to an accused 
person, 

■ (6)' copy of the evidence of supplementary witnesses after 
commitment when the copy is given under section 219 of 
the said Code to an accused person, 

(c) copy or translation of a jugdment in a case other than a 

summons case, a copy of the heads of the Judge’s charge 
to jury, when the copy or translation is given under sec- 
tion 371 of the said Code to an accused person, 

(d) copy or translation of the judgment in a summons case, 

when the accused person to whom the copy or translation 
■ is given under section 371 of the said Code in jail, 
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(17) to direct that, if the amount of the fee chargeable in any 
case involves a fraction of an anna, the fraction shall be remitted, 
except where otherwise expressly provided by this notification ; 

(18) to remit the fee chargeable on an application for the grant 
of a license for the vend of stamp ; 

(19) to direct that no court-fee shall be charged on an applica- 
tion for the repayment of a fine or of any portion of a fine the refund 
of which has been ordered by competent authority ; 

(20) to remit the fees chargeable on applications for copies of 
documents detailed in clauses 4 and 13, mpra ; 

(21) to remit the duty chargeable in respect of Indian Probates, 
Letters of Administration or Succession Certificates on the share or 
other interest of a deceased member of a company formed under the 
Indian Companies Act, 1913 (VII of 1913), provided that the said 
share or interest was registered in a branch register kept in the 
United Kingdom in accordance with the provisions of sections 41 
and 42 of the said Act, VII of 1913, and that such member was at 
the date of his decease domiciled elsewhere than in India ; 

(22) to remit the fees chargeable on applications presented to 
officers of land-revenue for the suspension or remission of revenue on 
the ground that a crop has not been sown or has failed ; 

(23) to remit the fee chargeable on applications and petitions 
presented to a Collector or any Revenue officer having jurisdiction 
equal or subordinate to a Collector for advice or assistance from the 
Agricultural Department of the Province ; 

(24) {a) to remit the fees payable under Schedule II upon appli- 

cations for the grant or renewal of licenses or duplicates 
under the Indian Arms Rules, 1920, in respect of which 
a fee is payable under those Rules, and 

(b) to reduce to one anna all fees exceeding one anna payable 
under Schedule II upon other applications relating to 
licenses or duplicates granted or renewed under the said 
rules ; 

(25) to remit the fees chargeable on applications for the grant 
of licenses of the nature mentioned in items 8 and 9 of Schedule II 
appended to the Indian Explosives Rules, 1914, to possess gun- 
powder, other explosives or detonators required bona fide for blasting 
purposes ; 

(26) to remit as follows the fees on the property of any person 
subject to military law either under the Army Act (44 and 45 Viet., 
C. 58), or under the Indian Army Act, 1911 (VUI of 1911) who is 
killed or dies of woundsi nfiicted, accident occurring or diseasese 
contracted within three years before death while on active servic 
in the present war : — 
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(34) to remit the fees chargeable on applications or petitions of 
objection referring to any entry made or proposed to be made in a 
draft record-of-rights prepared under Chapter 10 of the Bengal 
Tenancy Act, 1885 (VIII of 1885), provided that such applications 
or petitions are presented before the publication of such draft record 
under section 103-A, sub-section (l), of the said Act ; 

(35) to remit the fees chargeable on certified copies of entries in 
record-of-rights furnished in accordance with any rules for the time 
being in force under the Bengal Tenancy Act, 1885 (VIII of 1885), 
after the final publication of such records-of-rights under section 
103-A (2) of the Act ; 

(36) to remit the fees chargeable on applications for mutation of 
names in all Government estates ; 

(37) to remit the fees chargeable on copies of documents fur- 
nished by a District Magistrate to a pleader appointed by the court 
to defend a pauper accused of murder ; 

(38) to reduce the fees chargeable under clause {iii) of Article 17 
of Schedule II of the Act as amended by the Bengal Court-fees 
Amendment Act, 1922 on plaints relating to suits instituted under 
section 106 of the Bengal Tenancy Act, 1885 (VIII of 1885), to the 
amount of an ad valorem fee chargeable under article 1 of Schedule I 
of the Act, in cases where the amount of such fee would be less than 
Rs. 20 (altered by No. 3789 L. R. dated 3rd April 1922— Vide Cal- 
cutta Gazette, 5th April 1922, Pt. I, p. 689) ; 

( 39 ) to reduce to the sum of eight annas the court-fees in excess 
of eight annas chargeable on certified copies of entries in a record-of- 
rights of a village or a portion thereof maintained under the Bengal 
Tenancy Act, 1885 (VIII of 1885) ; 

(40) to remit in the Presidency of Bengal the fee leviable under 
item 1 of the second Schedule to the said Act in the matter of 
applications made to customs ofificers by all consular officers for the 
free entry of goods in pursuance of their official functions ; 

(41) to remit in the Presidency of Bengal the fees mentioned in 
the fi.rst Schedule to the said Act chargeable in respect of copies of 
documents required by public officers for filing before Civil Court in 
suits in which the Government is a party. 

(42) to remit the fee chargeable under the Court Fees Act, on 
applications of sole landlords or their agents or of common agents of 
joint landlords for payment of the tranSer fee, as defined in Rule 24 of 
the rules under the Bengal Tenancy Act, 1885 (VIII of 1885) publish- 
ed under Notification No. 5462-L. R: dated the 26th March, 1929 at 
pages 549-592, Part I of the Calcutta Gazette of 28th idem, which 
is payable to them in accordance with the provisions of that Act, 
(15-11-30). 

( 43 ) to remit the fee on applications under item I of the second 
schedule made to customs officers by the consular officers for the free 
entry of goods in pursuance of their official function. 
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Revenue Courts or offices for the private use of persons applying for 
them: 

Provided that nothing in this clause shall apply to copies when 
filed, exhibited or recorded in any Court of Justice or received by 
any public officer ; 

(8) to remit the fees chargeable, under paragraph 4 of clause (tr) 
and paragraph 2 of clause (&) of article 1 of the Second Schedule, 
on applications for orders for the payment of deposits in case in 
which the deposits does not exceed Rs. 25 in amount ; Provided 
that the application is made within three months of the date on 
which the deposit first became payable to the party making the appli- 
cation ; 

(9) to remit, with reference to clause xi of section 19 of the 
Act, the fees chargeable on applications for leave to occupy under 
direct engagement with the Government land of which the revenue 
is settled, but not permanently when made by persons who do not at 
the time of application hold the land ; 

(10) to remit the fees chargeable on applications for loans under 
the Land Improvement Loans Act, 1883 (XIX of 1883), or the 
Agriculturists’ Loans Act, 1884 (XII of 1884) ; 

(11) to remit the fee chargeable on an application made by a 
person to the Collector under sub-section 2 of section 42 of the Indian 
Stamp Act, 1899 (II of 1899) for the return to that person, or to the 
Registration officer who impounded it, of a document impounded 
and sent to the Collector by a Registration officer ; 

(12) to remit the fee chargeable on an application made for 
transfer of a stock-note from one circle to another under paragraph 6 
of Resolution No. 25r'6, dated the 20th August, 1885. 

(13) to remit the fees chargeable on the following documents, 
namely : 

(a) copy of a charge framed under section 210 of the Code of Criminal Proce- 
dure, 1803 (V of 1898), or of a translation thereof when the copy is 
given to an accused person, 

(&i copy of the evidence of supplementary witness after commitment when 
the copy is given under section 219 of the said Code to an accused 
person, 

(c) copy or translation of a judgment in a case other than a summons case, 
and copy of the beads of the Judge’s charge to the jury, when the copy 
or translation is given under section 371 of the said Code to an accused 
person, 

(4) copy or translation of the judgment in a summons case when the 
accused person to whom the copy or translation is given under section 
371 of the said Code is in jail, 

(s) copy of an ordei of maintenance when the copy is given under section 
' 90 of the said Code to the person in whose favoui the order is made, 
or to his guardian, if any, or to the person to whom the allowance is 
to be paid, 

t (/j eopy furnished to any person affectedby a judgment or order passed by 
, , a Crjmii^al Cpurt, of the Judge’s change to the jury or of any or^ejr 
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equal or subordinate to a Collector for advice or assistance from the 
Agricultural Department of the Province ; 

(23) (a) to remit the fees payable under Schedule II upon appli- 

cations for the grant or renewal of licences or duplicates 
under the Indian Arms Rules, 1920, in respect of which 
a fee is payable under those rules, and 

{b) to reduce to one anna all fees exceeding one anna payable 
under Schedule II upon other applications relating to 
licences or duplicates granted or renewed under the said 
rules ; 

(24) to remit the fees chargeable on applications for the grant 

of licences of the nature mentioned in items 8 and 9 of Schedule II 
appended to the Indian Explosives Rules, 1914, to possess gun powder, 
other explosives or detonators required for blasting purposes ; 

(25) to remit as follows the fees on the property of any person 
subject to military law either under the Army Act (44 and 45 Viet., 
C. 58), or under the Indian Army Act, 1911 (VIII of 1911), who was 
killed or died of wounds inflicted, acciaent occurring or diseases 
contracted within three years before death while on active service in 
the war terminating on the 31st of August 1921 : — 

(a) v^here the amount of or value of property in respect of which the grant pf 
Probate or Letters of Admii.istration is made or which is specified in the 
certificate under the Succession Certificate Act, 1889, does not exceed 
Rs. 50,000 to remit the whole of the fees leviable in respect of that 
property, 

(h) where the said amount or value exceeds Rs. 50,000 to remit the whole of 
the said fees in respect of the first Rs. 50,000 ; and 

(c) where any property passes more than once in consequence of such deaths 
to remit in the case of second and subsequent successions, the whole of 
the said fees irrespective of the value or amount of such property ; 

(26) to remit the fees leviable under articles 11, 12 and 12 (a) 
of the First Schedule of the said Act, on the property of— 

(0 any person subject to the Naval Discipline Act (29 and 30 
Viet., C. 109), the Army Act (44 and 46 Viet, C. 58), the 
Air Force Act (7 and 8 Geo. 5, C. 51) or the Indian Army 
Act, 1911 (VIII of 1911), who is killed or dies from 
wounds inEicted, accidents occurring or diseases contract- 
ed while on active service or on service which is of a 
warlike nature or involves the same risk as active service, 
and 

(ii) any person being a Government servant, civil or military, 
who dies from wounds inflicted while in actual perfor- 
mance of his official duties in consequence of those duties, 

(a) where the amount or value of property, in respect of which the grant 
of probate or letters of administration is made, or which is specified 
in the certificate under Part X of the Indian Succession Act, 1925, or 
in the certificate in the Bombay Regulation Ho. 8 of 1827, does not 
exceed Rs. 50,000, the whole of the fees leviable in respect of that 
* 'property, 
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(m) in the case of the documents referred to in clause (c) before 
the publication of the draft under clause 5 of section 111 
of the said Act ; 

(33) to reduce to the sum of eight annas the court-fees in excess 
of eight annas chargeable on certified copies of entries in a record- 
of-rights of a village or a portion thereof maintained under the Chota 
Nagpur Tenancy Act, 1908 (Bengal Act VI of 1908); 

( 34 ) to reduce the fees chargeable under clause (iii) of Article 
17 of Schedule II of Act on plaints relating to suits instituted in 
the Chota Nagpur Division under sections 87 (l), 111 (8), 120 (read 
with section 87), 130 (l) and 252 (l) of the Chota Nagpur Tenancy 
Act, 1908) (Bengal Act VI of 1908) to the amount of an ad valorem fee 
in cases where the amount of such fee would be less than 15 rupees ; 

( 35 ) to remit the fees chargeable— 

{a) on certified copies of entries in record-of-rights furnished, in accord* 
ance with any rules for the time being in force,, under the Orissa 
Tenancy Act. 1913 I Bihar and Orissa Act 11 of 1913), after the final 
publication of such record-of>righta under section 116 (2) of that 
Act, 

(d) on an^j application for the deposit of rent in respect of which a fee 

is paid under section 70 (2; of the Orissa Tenancy Act, 1913 (Bihar 
and Orissa Act II of 1913). 

(e) on applications or petitions of objection referring to any entry made 

or proposed to be a made in a draft record^^of-rights prepared under 
Chapter XX of the Orissa Tenancy Act, 1913 (Bihar and Orissa Act 
II of 1913): provided that such applications or petitions are pre- 
sented before the publication of such draft record under section 116 
( 1 ) of the said Act ; 

(36) to reduce the fees chargeable under clause (iii) of article 
17 of Schedule II of the Act on plaints relating to suits instituted 
under section 130 of the Orissa Tenancy Act, 1913 (Bihar and Orissa 
Act [I of 1913\ to the amount of an ad valorem fee chargeable under 
article 1, Schedule I of the Act in cases where the amount of such 
fee would be less than Rs. 1 5 ; 

( 37 ) to reduce to the sum of eight annas the fees in excess of 
eight annas chargeable on certified copies of entries in a record-of 
rights of a village or a portion thereof maintained under the Orissa 
Tenancy Act, 1913 (Bihar and Orissa Act II of 1913) : 

(38) to declare that the proper fee to be charged upon an 
application to deposit in any Court, rent not exceeding the sum of 
fifteen rupees, shall be as follows : 

Proper fee. 

If the amount deposited exceeds Rs. 2-8..0, ... ... One anna. 

If the amount deposited exceeds Rs. 2-8-0 but does not exceed Rs. 3 . . . Two annas. 

If the amount deposited exceeds Rs 5 but does not exceed Rs, 10... Four annas. 

If the amount deposited exceeds Rs. 10 Imt dees not exceeds Rs. 15. Six annas* 

Provided that no fee shall be chargeable on an application to 
deposit rent in respect of which a fee is chargeable under any rule 
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D— Bombay. 

The Government of Bombay Notification No. 590, dated 16tli 
September 1921, published in the Bombay Government Gazette, 
dated 22nd September 1921. 

Secretariat, Fort, Bombay, 16th September 1921. 

No. 590.— In exercise of the powers conferred by section 35 of the 
Court-fees Act, 1870 (Vll of 1870 as amended by Act XXXV HI of 
1920, and in supersession of so much of all previous notifications under 
that section issued by the Governor-General in Council as relates to 
the reduction or remission of all or any of the fees mentioned in the 
First and Second Schedule to the said Act, in the territories under 
the administration of the Government of Bombay, the Governor in 
Council is pleased to make the following reductions and remissions of 
the fees mentioned in the First and Second Schedules to the said Act, 
namely:— 

(1) To remit the fees chargeable on applications presented to a 
Collector for refund of the amount paid to the Government for 
stamped paper which has become spoiled or unfit for use, or is no 
longer required for use and on applications for renewal of stamped 
paper which has become spoiled or unfit for use : 

(2) to remit the fees chargeable on applications in writing, 
relating exclusively to the purchase of salt which is the property of 
the Government ; 

(3) to direct that, when a plaint disclosing a reasonable case on 
the merits is presented to any Civil or Revenue Court in such a form 
that the presiding Judge or officer, without summoning the defendant 
rejects it not for any substantial defect but on account of an entirely 
technical error in form only, and so as to leave the plaintiff free to 
prosecute precisely the same case in anpther form against the same 
defendant or defendants, the value of the stamp on the plaint shall be 
refunded on presentation of an application to the Collector of the 
district in which the Court is situated together with a certificate from 
the Judge or officer who rejected the plaint that it was rejected under 
the circumstances above described, and that the value of the stamp 
should, in his opinion, be refunded ; 

(4) to remit the fees chargeable on— 

{a) copies of village settlement records furnished to landholders and 
cultivators during the currency or at the termination of settlement 
operations, 

(6) lists of fields extracted from village settlement records for the purpose 
of being filed with petitions of plaint in Settlement Courts ; 

Provided that nothing in this clause shall apply to copies of 
judicial proceedings, or to copies of village settlement-records (other 
than lists of fields) extracted as aforesaid, which may be filed in any 
Court or office ; 
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[a) copy or translation of the judgment in a summons case« when the 
accused person to whom the copy or translation is given under sec^ 
tion 371 of the said Code is in jail, 

(e) copy of an order of maintenance, when the copy is given under Sec- 

tion 490 of the said Code to the person in whose favour the order is 
made, or to his guardian, if any. or to the person to whom the allow- 
ance is to be paid. 

if) copy furnished to any person affected by a judgment or order pass. 

ed by a Criminal Court, of the Judge’s charge to the jury or of any 
order, deposition or other part of the record, when the copy is not 
a copy which may be granted under any of the preceding sulLclauses 
without the payment of a fee, but is a copy which on its being applied for 
under section 548 of the said Code, the Juege or Magistrate, for some 
special reason to be recorded by him on the copy, thinks fit to furnish 
without such payment, 

ig) copies of all documents furnished under the orders of any Court or 

Magistrate to any Government Advocate or Pleader or other person 
specially empowered in that behalf for the purpose of conducting any 
trial or investigation on the part of the Government before any Criminal 
Court, 

{h) copies of all documents which any such Advocate, Pleader or other 
person is required to take in connection with any such trial or in. 
vestigation, for the use of any Court or Magistrate, or may consider 
necessary for the purpose of advising the Government in connection 
'with any Criminal proceeding, 

(f) copies of judgments or depositions required by officers of the Police 

Department in the course of their duties ; 

(13) to remit the fee chargeable on an application to a Collector, 
with respect either to liability to assessment or to the amount or 
rate of an assessment or for a refund of income-tax under the Indian 
Income-tax Act, 1918 (VII of 1918); 

(14) to remit the fee chargeable on an application presented by 
any person for the return of a document filed by him in any Court 
or public office ; 

(15) to direct that, when % part of an estate paying annual 
revenue to the Government under a settlement which is not per- 
manent is recorded in the Collector’s register as separately assessed 
with such revenue, the value of the subject-matter in a suit for the 
possession of, or to enforce a right of pre emption in respect of, a 
fractional share of that part shall, for the purposes of the compu- 
tation of the amount of the fee chargeable in the suit, be deemed not 
to exceed five tiroes such portion of the revenue separately assessed 
OQ that part as may be rateably payable in respect of the share ; 

(16) to direct that, if the amount of the fee chargeable in any 
case involves a fraction of an anna, the fraction shall be remitted, 
except where otherwise expressly provided by this notification ; 

(17) to remit the fee chargeable on an application for the grant 
of a licence for the vend of stamp ; 

(18) to direct that no courtiee shall be charged on an appli- 
cation for the repayment of a fine or of any portion of a fine the 
refund of which has been ordered by competent authority ; 
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law .either under the Army Act {44 and 45 Viet., C. 58) or under the 
Indian Army Act, 1911 (VIII of 1911), who is killed or dies of 
wounds inflicted, accident occurring or disease contracted within 
twelve months before death while on active service in the “present” 
war ; 

(27) to remit the fees chargeable on applications presented to 
officers of Land Revenue for the suspension cr lemission of loans 
under the Land Improvement Loans Act, 1883 (XIX of 1883), or the 
Agriculturists’ Loans Act 1884 (Xll of 1884} ; 

(28) to remit the fees chargeable on applications for the grant of 
licences issued in accordance with the provisions of any rule made 
under section 9 of the Indian Petroleum Act, 1899 (VIII of 1899), 
for the possession of dangerous petroleum for use on motor vehicles 
and for its transport thereon for the purpose of use therein : 

(29) to remit the fees chargeable on copies of decrees of Civil 
or Revenue Courts situate in the territories of ITis Highness the 
Gaekwar of Baroda forwarded to any Court in British India for 
'execution in pursuance, of the provisions of section 44 of the Civil 
Procedure Code, 1908 (V of 1908) ; 

(30) to remit the fees chargeable under the Second Schedule on 
agreements required by Rules 37, 43 and -52 of the Land Revenue 
Code Rules, 1921 ; 

(31) to reduce to a uniform rate of four annas per copy the fee 
chargeable under article 7 of the First Schedule on copies of decrees 
or orders having the force of a decree issued by hlamlatdars under 
the Mamlatdras Courts Act, 1906 (Bom. II of 1906); 

(32) to remit the fees chargeable under article • of the Second 
Schedule on all applications made to a Collector or oilier Revenue 
Officer, or to the Chief Controlling Revenue Authority, by any of 
the. under-mentioned political pensioners, being the eldest sons or 
representatives of the ex-Amirs of Sindh and Sardars of note ; — 


District. 

Number and Names of Pensioners. 

Hydetabad. 

(I) His Highness Mir Nur Muhammad Khan, son of 
- Mir Hussain Ali Khan, Talpur, 

Thar Parkar. 

( 2 ) His Highness Mir Fateh Khan, son of Mir Sher Maho- 
med Khan, Talpur. 

Sukkur. • 

(3) Mir Fazl Hussain Khan, son of Mir Sohrab Khan, 
Talpur. 


(33) to remit the fees chargeable in respect of the documents 
specified in the First or Second Schedule in the case of suits institut- 
ed befdre village-munsifs under Chapter V of the Pokkhan Agri- 
' cultufists" Relief Act, 1879 (XVH of 1879) ; • ‘ 
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11. No fes shall be chargeable ia respect of the following 
applications : — 


A. •^General. 


1. Applications requesting that an enclosed petition may be 
forwarded to the person to whom it is addressed. 

2. Applications made on behalf of Government by a Govern- 
ment officer or servant. 

3. Applications for the return of documents filed in any Court 
or public office. 

4. Applications for copies of documents in respect of which 
copies no court* fee is chargeable. 

5. Applications for repayment of deposits or payment of any 
sum the payment of which has been duly sanctioned by competent 
authority. 

6. Applications for rectification in errors of assessment. 

7. Applications for the advice or assistance of the Agricultural 
Department. 

8. (l) A claim preferred to the revising authority by a person 
whose name is not entered on the elactoral roll for the Council of 
State, or the Indian Legislative Assembly or the Local Legislative 
Council and who claims to have it inserted therein. 

(2) An objection preferred to such authority by any person whose 
name is on the roll and who objects to the inclusion of his own name 
or of the name of any other person on this roll. 


jB . — Specific Enactments, 

1- Arms Act. — Applications for the grant or renewal of arms 
licences or otherwise relating to such licences. 

2. Explosives Act, — Applications for licences to possess gun-pow- 
der, other explosives or detonators required hona fide for biasing pur- 
poses. 

3. Government Loans Enactments, — Applications for the grant, 
suspension or remission of loans under the Land Improvement Loans 
Act, 1883, or the Agriculturists* Loans Act, 1884. 

4. Income-tax Act, — Applications with respect either to liability 
'to assessment or to the amount or rate of an assessment or for a 
refund of income-tax. 

5. Land "Revenue Enactments — 

{a) Applications for permismon to occupy Government land for 
purposes of cultivation. 

(h) Applications for the suspension or remission of land revenue 
on the ground that a crop has not been sown or has failed. 
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case in another form against the same defendant, tho value of the stamp 
on the plaint shall be refunded on its presentation to the Collector of the 
district with a certificate from the Judge or Officer who rejected it that it 
was rejected in the circumstances above described and that in his 
opinion the value of the stamp should be refunded. 

(&) The value of the subject-matter of a suit for the possession of or to 
enforce a right of pre-emption in a fractional share of a holding 
assessed separately to land revenue shall, for the purpose of computing 
the amount of the fees chargeable in the suit, be deemed not to exceed 
five times such portion of the revenue assessed on the holding as may be 
payable rateably in respect of the share. 

VI. Predates and Letters of Administration. 

(a) No fee shall be chargeable in respect of Indian Probates, Letters of 
Administration or Succession Certificates in the share or other interest 
of a deceased member of a company formed under the Indian Com- 
panies Act, 1913, provided that the said share or interest was registered 
in a branch register in the United Kingdom under the Indian Companies 
(Branch Registers) Act, 1900, and that such member was at the date of his 
decease domiciled elsewhere than in India. 

(h) The fee chargeable under Articles 11, 12 and 12A of the first Schedule on 
the property of— 

(/) any person subjfct to the Naval Discipline Act (29 and 30 Viet., C, 109), 
the Army Act (7 and 8 Geo. 5, C. 51), or the Indian Army Act, 1911 
VII of 1911), who is killed while on active service or on service which 
is of a warlike nature or involves the same risk as active service, or 
dies from wounds inflicted accidents occurring or disease contracted 
while on such service and 

(ifl any person being a Government servant, Civil or Military, who dies 
from wounds or injuries intentionally inflicted while in actual perfor- 
mance of his official duties or in consequence of those duties, shall be 
remitted to the following extent 

(l) where the amount or value of property in respect of which the grant o 
probate or letters of administration is made, or which is specified in the certificate 
nnder [Part X of the Indian Succession Act, 1925] does not exceed Rs. 50,000 the 
whole of the fees leviable in respect of that property ; 

( 2) when the said amount or value exceeds Rs, 50,000, the whole of the said 
fees in respect of the first Rs. 50,000, 

VIL No fee shall be chargeable in respect of any bond pres- 
cribed by the Criminal Procedure Code, 


F— Central Provinces. 

l..ist of reductions and remissions authorised by the Governor in 
Council under section 35 of the Court-fees Act, 1870. 

No. 79-292-XL — In exercise of the powers conferred by section 
35 of the Court-fees Act, 1870 (Vll of 1870), as amended by the 
Devolution Act, 1920 (XXX VH I of 1920), and in supersession of all 
previous notifications under the said section, the Governor in Council 
is pleased to make the following reductions and remissions in the fees 
.chargeable under the First and Second Schedules of the Act, 
namely ; — 
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petition to the Government of India and contains merely a request 
that the petition may be forwarded to the Government of India ; 

( 9 ) to remit the fees chargable under articles 6, 7 and 9 of the 
First Schedule on copies furnished by Civil or Criminal Courts or 
Revenue Officers for the private use of persons applying for them ; 

Provided that nothing in this clause shall apply to copies when 
filed, exhibited or recorded in any Court of Justice or received by 
any public officer ; 

( 10 ) to remit the fees chargeable, under paragraph 4 of clause 
{a) and paragraph 2 of clause (b) of article 1 of the Second Schedule 
on application for orders for the payment of deposits in cases in which 
the deposit does not exceed Rs. 25 in amount ; 

Provided that the application is made within three months of 
the date on which the deposit first became payable to the party 
making the application ; 

( 11 ) to remit, with reference to clause xi of section 19 of the Act, 
the fees chargeable on applications for leave to occupy under direct 
engagement with the Government land of which the revenue is 
settled, but not permanently when made by persons who do not at 
the time of application hold the land ; 

( 12 ) to retpit the fees chargeable on applications for loans 
under the Land Improvement Loans Act, 1883 (XIX of 1883), or the 
Agriculturists’ Loans Act, 1884 (XII of 1884) ; 

(13) to remit the fees chargeable on applications presented to 
officers of Land Revenue for the suspension or remission of loans 
under the Land Improvement Loans Act, 1883 (XIX of 1883), or 
the Agriculturists’ Loans Act, 1884 (XII of 1884) ; 

(14) to remit the fee chargeable on an application made by a 
person to the Collector under sub-section 2 of section 42 of the 
Indian Stamp Act, 1899 ,(H of 1899) for the return to that person, 
or to the Registration officer who impounded it, of a document im- 
pounded and sent to the Collector by a Registration officer; 

(15) to remit the fees chargeable on the following documents, 
namely 

(а) copy of a charge framed under section 210 of the Code of Criminal Pro- 

cedure, 1898 (V of 1898) or of a translation thereof, when the copy is 
given to an accused person. 

(б) copy of the evidence of supplementary witnesses after commitment when 

the copy is given under section 219 of the said Code to an accused 
person. 

(c) copy or translation of a judgment in a case other than a summons case and 

copy of the heads of the Judge’s charge to the jury, when the copy or 
translation is given under section 371 of the said Code to an accused 
person. 

(d) copy or translation of the judgTuent in a summons case when the accused 

person to whom the copy or translation is given under section 371 of the 
ssiiid Code is in^jail. 
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(23) to remit the duty chargeable in respect of Indian Probates, 
Letters of Administration or Succession Certificates on the share or 
other interest of a deceased member of a company formed under the 
Indian Companies Act, 1913 (VII of 1913), provided that the said 
share or interest was registered in a branch register in the United 
Kingdom under the Indian Companies (Branch Kegisters), Act, 1900 
(IV of 1900), and that such member was at the date of his decease 
domiciled elsewhere than in India ; 

(24) to remit the fees chargeable on applications presented to 
officers- of land revenue for the suspension or remission of revenue on 
the ground that a crop has not been sown or has failed ; 

(25) to remit the fee chargeable on applications and petitions 
presented to a Collector or any revenue officer having jurisdiction 
equal or subordinate to a Collector for advice or assistance from the 
Agricultural Department of the Province ; 

(26) {a) to remit the fees payable under Schedule II upon 

applications for the grant or renewal of licences or dupli- 
cates under the India Arms Rules, 1920, in respect of 
which a fee is payable under those Rules, and 
(6) to reduce to one anna all fees exceeding one anna payable 
' ■ under Schedule 11 upon other applications relating to 

licences or duplicates granted or renewed under the said 
rules ; 

(27) to remit the fees chargeable on applications to the grant of 
licences of the nature mentioned in items 8 and 9 of Schedule II 
appended to the Explosives Rules 1914, to possess gun-powder, other 
explosives or detonators required bom fide for blasting purposes ; 

• • (28) to remit as follows the fees on the property of any person 
subject to military law either under the Army Act (44 and 45 Viet, 
t. 58) or under the Indian Army Act, 1911 (VIII of 1911), who is 
killed while on active service or on service which is of a warlike 
nature or involves the same risk as active service or dies from wounds 
inflicted, accident occurring or diseases contracted while on such 
i^rvice : — 

{a) where the amount or value of property in respect of which the grant of 
probate or letters of administration is made or which is speciil&d in the 
r . certificate under the Succession Cenificate Act, 1899 (VIl of 1899}, does 
not exceed Rs. 50,000 to remit the whole of the fees leviable in respect 
of that property ; 

(6) where the said amount or value exceeds Rs, 50,000 to remit the whole of 
of the said fees in respect of the first Ks. 50,000 ; and 

(c) where any property passes more than once in consequence of such deaths 
to remit in the case of second and subsequent successions, the whole of 
■ ■ the said fees irrespective of the value or amount of such property ; 

. (29) to remit the fees chargeable on applications for mutations of 
names in respect of the property of any person subject to military law 
either under the Army Act (44 and 45 Viet,, C, 58), or under the Indian 
Army Act, 1911 (VIII of 1911), who is killed, or dies of wounds 
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longer required for use, and on applications for renewal of stamped 
paper which has become spoiled or unfit for use : 

(d) to remit the fees chargeable on applications in writing, relat- 
ing exclusively to the purchase of salt which is the property of the 
Government ; 

(3) [a) to direct that, when a plaint disclosing a reasonable case 
on the merits is presented to any Civil or Revenue Court 
in such a form that the presiding Judge or officer, with- 
out summoning the defendant, rejects it not for any 
substantial defect but on account of an entirely technical 
error in form only, and so as to leave the idaintiff free 
to prosecute precisely the same case in another form 
against the same defendant or defendants, the value of 
the stamp on the plaint shall be refunded on presentation 
of an application to the Collector of the district in which 
the court is situated, together with a certifu ate from the 
Judge or officer who rejected the plaint that it was rejected 
under the circumstances above described, and that the 
value of the stamp should, in his opinion, be tefunded; 

^6) to remit the fees now chargeable under an tide 1 (d) (//) of 
Schedule II of Madras Court-fees (Amendment) Act, 1922 
(V of 1922), on applications or petitions presented to the 
High Court for refund of court-fees paid under a mistake 
or by misdirection, 

(4) to remit the fees chargeable on 

(a) copies of village settlement records furnished to land holders 
and cultivators during the currency or at the termination 
of settlement operations ; 

{b) lists of fields extracted from village settlement records for 
the purpose of being filed with petitions of plaint in settle- 
ment courts : 

Provided that nothing in this clause shall apply to copies of 
judicial proceedings, or to copies of village settlement records (other 
than lists of fields) exliacted as aforesaid, whicli may be filed in any 
court or office ; 

(5) to direct that the fee chargeable on appeals from orders 
under section 47 of the Code of Civil Procedure, 1908 (Act V of 
1908) shall be limited to the amounts chargeable under article 11 of 
the Second Schedule ; 

(6) to remit the fees chargeable on security- bonds for the keep- 
ing of the peace by, or good behaviour of, persons other than the 

' executants ; 

(7) to remit the fees chargeable under articles 6, 7 and 9 of the 
First Schedule on copies furnished by Civil or Criminal Courts of 

1 l^otification Ho. 34 Law (General), dated 5-1..1927. (Pori St. George Gazette, 
ft. l,p.U0.) 
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■ (/) copy furnished to any person affected by a judgment, or 
order passed by a Criminal Court, of the Judge’s charge 
to the jury or of any order, deposition or other part of 
the record, when the copy is not a copy which may be 
granted under any of the preceding sub-clausos without 
the payment of a fee, but is a copy which on its being 
applied for under section 548 of the said Code, the Judge 
or Magistrate, for some special reason to be recorded by 
him on the copy, thinks fit to furnish without such pay- 
ment. 

■ : ‘ (g) copies of all documents furnished under the ord.ers of any 
Court or Magistrate to any Government Advocate or 
Pleader or other person specially empowered in that behaClf 
for the purpose of conducting any trial or investigation on 
the part of the Government before any Criminal Court* 

\ (h) copies of all documents which any such Advocate, Pleader 

or other person is required to take in connection with any 
such trial or investigation, for the use of any Court or 
Magistrate, or may consider necessary for the purpose of 
advising the Government in connection with any criminal 
proceedings, 

' . (i) copies of judgments or depositions required by officers of the 

Police Department in the course of their duties ; ' ‘ 

’ ( 13 ) to remit the fee chargeable on an application to a Collector 
for exemption, refund or abatement of income tax ; 

(14) to remit the fee chargeable on an application presented by 
*any person for the return of a document filed by him in any Court or 
public office ; ^ 

. , ( 15 ) to direct that when a part of an estate paying annual 
revenue to the Government under a settlement which is not permanent 
is recorded in the Collector’s register as separately assessed with such 
revenue, the value of the subject-matter of a suit for the possession 
6f, or to enforce a right of pre-emption in respect of, a fractional 

1 O. 13, R. 9, C. P. C, provides tliat a person who has produced a document 
shall be entitled to receive back the same after the disposal of the suit and appeal 
whil^ the proviso to the rule enacts that a document may be returned earlier on 
produc tion of a certified copy and on undertaking to produce the original when 
required. In the former case, the return of document is only a ministerial act of 
a routine nature while in the latter case, it is a judicial act, the order having to be 
made by court on a verified petition setting out all facts, after notice to the other 
.Mde, with all the formatities of a judicial order and with the power to make 
provision for costs incidental to the application (Vide sub-rule 3 Mad.'. The 
revision notification was probably intended to be applicable onlv to applications 
for return of documents in the former case but the language of the rule is wide so 
as to^ cover all applications for return of documents. In view of this wide language 
of the rule, it is doubtful whether the present practice of charging court-fee on 
applications for return of documents during the pendency of the suit or appeal is 
corrects.. ^ _ 
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“^(d) to remit the fee payable under article 10 of Schedule II 
by Advocates on memorandum of appearance filed by 
them when appearing for the accused in Criminal cases, 

®(e) to reduce to Rs 15 the fees chargeable under Schedule II 
on a memorandum of second appeal in a suit of the class 
mentioned in article 17-B or instituted in a revenue 
Court, and 

®(/) to remit the fee chargeable under article 10 of Schedule 
II of the Madras Court-Fees (Amendment) Act, 1922 
(Madras Act V of 1922) in respect of a vakalatnama or 
any paper signed by an Advocate vsignifying or intimating 
that he is retained for a party, when presented to any 
Criminal Court for the conduct of any prosecution on 
behalf of a Municipal Council to which the Madras Dis< 
trict Municipalities Act, 1920 (Madras Act V of 1920) 
applies or on behalf of the Corporation of Madras or a 
Local Board to which the Madras Local Boards Act, 1920 
(Madras Act XIV of 1920) applies ; 

(24) to remit the fees chargeable on applications for the grant 
of licenses of the nature mentioned in items 8 and 9 of Schedule II 
appended to the Indi n Explosives Rules, 1914, to possess gunpow- 
der, other explosives or detonators required hona fide for blasting 
purposes ; 

(25) to remit the fees chargeable on applications presented to 
officers of Land Revenue for the suspension or remission of loans 
under the Land Improvement Loans Act, 1883 (XIX of 1883), or the 
Agriculturists’ Loans Act, 1884 (XII of 1884); 

(26) to remit the fees chargeable on applications for the grant 
of licenses issued in accordance with the provisions of any rule made 
under section 9 of the Indian Petroleum Act, 1899 (VIII of 1899), 
for the possession of dangerous petroleum for use on motor-vehicles 
and for its transport thereon for the purpose of use therein ; 

(27) to remit the fees chargeable on copies of decrees of civil or 
revenue courts situate in the territories of His Highness the 
Gaekwar of Boarda forwarded to any court in the Presidency of 
Fort St. George for execution in pursuance of the provisions of 
section 44 of the Civil Procedure Code, 1908 (V of 1908) ; 

(28) to direct that the fees chargeable on the following documents 
filed in claims preferred under the Madras Hereditary Village Offices 
Act, 1895 (Madras Act III of 1895), shall be limited to the sum 
specified below against each, namely ; — 

1 Added by Notification No 20 Law (General), dated 23»3-l925* Fort St. 
George Gazette, Part I, p. 596. 

2 Inserted by Notifiration No. 296 Law (General), dated 15-4^1926# Fort St. 
George Gazette. Part I. p, 786. 

3 Added by Notification No. 67 Law (General), dated 25*1-1927. Fort St, 
George Gazette, Part I, p. 210. 
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ed by village ^ courts and plaints and complaints filed and information 
laid in Panchayat Courts constituted under the Madras Village Courts 
Act, 1889 (Madras Act I of 1889), as amended by Madras Act II of 
1920; 

(37) to remit the fees chargeable on applications for transfer of 
registry in the revenue accounts in respect of ryotwari holdings in the 
Madras Presidency ; 

(38) to remit the fees chargeable on applications, for transfer of 
registry in the land records of house-sites in towns in the Madras 
Presidency ; 

(39) to reduce the fee now chargeable under article 1 of Schedule 
i of the Madras Court Fees (Amendment) Act, 1922 (V of 1922), 
in respect of a plaint, or written statement pleading a set off or 
counter-claim presented to a Court outside the Presidency Town in 
any suit filed as a small cause suit, when the amount or value of the 
subject-rnatter exceeds Rs. 500, but does not exceed Rs. 1,000 to 
twelve annas for every ten rupees or part thereof of such amount or 
value : Provided that the full fee shall become payable if, for any 
reason, the suit cannot be tried as a small cause suit ; 

® (40) to remit the fees chargeable under article 1 of Schedule II 
of the Court-Fees Act, 1870 (Vll of 1870) as amended by the Madras 
Court-Fees (Amendment) Act, 1922 (Madras Act V of 1922) in respect 
of applications to which the first paragraph of the said article applies 
made by consular ofificers in pursuance of their official functions to 
officers of the Customs Department. 

3(41) to remit the fee chargeable — 

{a) under article 1 {a) of the Schedule II, in respect of any 
application by a Government servant for the copy of any 
order of punishment imposed on him, where there is a 
statutory right of appeal from such order ; and 
{b) under article 11 of the same schedule, in respect of a memo- 
randum of appeal preferred by a Government servant in 
pursuance of a statutory rignt of appeal, against any order 
of punishment imposed on him ; 

^(42) to remit the fee chargeable under article 1 {b) of Schedule 11 
to the Court-Fees Act, 1870 (VII of 1870), as amended by the Madras 
Court-Fees (Amendment) Act, 1922 (Madras Act V of 1922), in 
respect of applications in writing to which the said article applies, 
made under sub-section (2) of section 4 of the Agency Tracts Interest 
and Land Transfer Act, 1917 (Madras Act I of 1917). 

1 Amended and added by Notification No<?. 61 Law (General, dated 5- 1-1922 
and 421 I-aw General, dated 17 7-1923 published ib the Fort St. George Gazette, 
Part I, pp. 98 and 99 and y. 761 respectively. 

2 Notification No. 809 Law (Genera)), dated 22 10-1928, Fort St. George 
Gazette, Parti, p. 1702-G. 0. No, 3537 Law (General), dated 22-10-1928. 

, .3 No. 41 was added by G. O. No. 3634 I-aw (General), dated 4-10-1932, 

5 No. 42 was added by G. 0. No. 2622, Law (General) dated 14-9-1934, 
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(b) where the said amount or value exceeds Rs. 50,000 the 
whole of the said fees in respect of the ^irst Rs. 50,000. 

Notification. 

(3th September 1932,) 

^ Under section 35 of the Court-Fees Act, 1870 (VII of 1870) as 
amended by the Devolution Act, 1920 (XXXVIII of J920), and the 
Madras Court-Fees (Amendment) Act, 1922 (Madras Act V i.-^f 1922), 
the Governor in Council is hereby pleased to reduce to fifteen rupees 
the fees mentioned in Articles 17-A and 17-B of Schedule It to 
the first-mentioned Act as so amended, in repect of— 

(i) a plaint in any suit the value whereof for purp >ssi of 
jurisdiction does not exceed three thousand rupees, which 
is instituted in the Court of the Subordinate Judge of 
Cochin ; and 

(it) a memorandum of first and second appeal in any such suit. 


H— The Punjab. 

The following notification issued by the Punjab Government 
mder the Court-fees Act, reducing and remitting fees, is published 
or information and guidance 

The 21th March 1922, 

Noj 10495. — Under section 35 of the Court-fees Act, 1870 as 
lodified by the Devolution Act, 1 9 JO, and in supersession of all 
revious notifications under that section, it is hereby notified that in 
xercise of the power to reduce or remit in the territories administered 
y the Governor of the Punjab all or any of the fees mentioned in 
le First and Second Schedules to the said Act, the Governor of the 
^unjab has been pleased to make the reductions and remissions 
ereinafter set forth, namely— 

(1) To remit the fees chargeable on applications presented to a 
ollector for refund of the amount paid to the (jovernment for 
amped paper which has become spoiled or unfit for use, or is no 
nger required for use and on applications for renewal of stamped 
iper which has become spoiled or unfit for use. 

(2) To remit the fees chargeable on applications in writing 
lating exclusively to the purchase dr salt which is the property of 
,e Government. 

(3) To direct that, when a plaint declaring a reasonable case on 
e merits is presented to any Civil or Revenue Court in such a form 
at "the presiding Judge or Officer without summoning the defendant 
iects it, not for any substantial defect but on account of an entirely 

1 This Notiacation was issued by G. 0. No. 3279 Law (General) d^ted 
>-1932 as amended by G. O. No. 186, Law (General) dated 18-U1933. 
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< (lO) To remit, with reference to clause (xi) of section 19 of the 
Act, the fees chargeable on applications for leave to occupy under 
direct engagement with the Government land of which the revenue 
is settled, but not permanently, when made by persons who do not 
at the time of application hold the land. 

(11) To remit the fees chargeable on applications for loans under 
the Land Improvement Loans Act, 1883 (XIX of 1883) or the 
Agriculturists’ Loans Act, 1884 (XII of 1884). 

(12) To remit the fees chargeable on applications presented to 
officers of Land Revenue for the suspension or remission of loans 
under the Land Improvement Loans Act, 1883 (XIX of 1883), or the 
Agriculturists’ Loans Act, 1884 (XII of 1884). 

(■13) To remit the fee chargeable on an application made by a 
person to the Collector under sub- section 2 of section 42 of the 
Indian Stamp Act, 1899 (II of 1899), for the return to that person, 
or to the Registration Officer who impounded it, of a document 
impounded and sent to the Collector by a Registration Officer. 

(14) To remit the fees chargeable on the following documents, 
tiamely ; — 

(а) Copy of the charge framed under section 210 of the Code of Criminal 

Procedure, 1898, or of a translation thereof, when the copy is given to 
an accused person. 

(б) Copy of the evidence of supplementary witnesses after commitment 

when the copy is given under section 219 of the said Code to an 
accused person. 

(o) Copy or translation of a judgment in a case other than a summons 
case and a copy of the heads of the Judge’s charge to the jury, when the 
copy or translation is given under section 371 of the said Code to an 
accused person. 

{d) Copy or translation of the judgment in a summons case, when the accused 
person to whom the copy is given under section 371 of the said Code 
is in jail. 

(ig) Copy of an order of maintenance, when the copy is given under section 490 
of the said Code to the person in whose favour the order is made, 
or to his guardian, if any, or to the person to whom the allowance is to 
be paid. 

(/) Copy furnished to any person affected by a judgment or order passed 
by a Criminal Court, of the Judge's charge to the Jury or of any order, 
deposition or other part of the record, when the Copy is not a copy 
which may be granted under any of the preceding sub.<clauses without 
. the payment of a fee, but is a copy which on its being applied 
for under section 548 of the said Code, the Judge or Magistrate, for 
some special reason to be recorded by him on the copy, thinks dt to 
furnish without such payment. 

(g) Copies of all documents furnished under the orders of any Court or 
Magistrate to any Government Advocate or Pleader or other person 
specially empowered in that behalf for the purpose of conducting 
' - any trial or investigation on the part of the Government before any 
Criminal Court, 
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equal or subordinate to a Collector for advice or assistance from the 
Agricultural Department of the province. 

(25) To remit the fee chargeable on applications for the grant of 
licenses issued in accordance with the provisions of any rule made 
under section 9 of the Indian Petroleum Act, 1899 (VIII of 1899), for 
the possession of dangerous petroleum for use on motor vehicles and 
for its transport thereon for the purpose of use therein. 

(26) (rt) To remit the fees payable under Schedule II upon appli- 

cations for the grant or renewal of licenses or duplicates 
under the Indian Arms Rules, 1920, in respect of which 
a fee is payable under those Rules, and 

(b) To reduce to one anna all fees exceeding one anna payable 
under Schedule II upon other applications relating to 
licenses or duplicates granted or renewed under the said 
rules ; 

(27) To remit the fees chargeable on applications for the grant 
of licenses of the nature mentioned in items 8 and 9 of Schedule II 
appended to the Indian Explosives Rules, 1914, to possess gun- 
powder, other explosives or detonators required bofia fide for blasting 
purposes. 

(28) To remit as follows the fees on the property of any person 
subject to military law either under the Army Act (44 and 45 Viet, 
C. 58), or under the Indian Army Act, 1911 (VIII of 1911) who is 
killed or dies of wounds inflicted, accident occurring or diseases 
contracted within three years before death while on active service 
in the war of 1914-19 : — 

{a) where ihe amount of or value of property in respect of which the grant 
of probate or letters of administration is made or which is specified 
in the certificate under the Succession Certificate Act, 1889, or iu 
the certificate under {Bombay {Regulation 8 of 1827 does not 
exceed Rs. 50,000 to remit the whole of the fees leviable in respect 
that property ; 

(b) where the said amount or value exceeds Rs. 50,000 to remit the whole 

of the said fees in respect of the first Rs. 50,000 ; and 

(c) where any property passes more than once in conse<iuence8 of such 

deaths to remit in the case of second and subseciucnt successions, the 
whole of the said fees irrespective of the value or amount of such 
property. 

(29) To remit the fees chargeable on applications formulations 
of names in respect of the property of any person subject to military 
law either under the Army Act (44 and 45 Viet., C, 58) or under the 
Indian Army Act 1911 (VIII of 1911), who is killed, or dies of 
wounds inflicted, accident occurring or disease contracted within 
twelve months before death while on active service in the 
war of 1914-19. 

(30) To remit the fees chargeable on copies of decrees of Civil or 
Revenue Courts situate in the territories of His Highness the 
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(1) to direct that the fees chargeable on applications presented 
to a Collector for refund of the amount paid to the Government for 
stamped paper of value not exceeding Rs. 25 » which has become 
spoiled or unfit for use, or is no longer required for use, and on 
applications for renewal of stamped paper of not value exceeding 
Rs. 25 which has become spoiled or unfit for use, shall be limited to 
two annas ; 

(2) to remit the fees chargeable on applications in writing, 
relating exclusively to the purchase of salt which is the property of 
the Government ; 

(3) to direct that, when a plaint disclosing a reasonable case on 
the merits is presented to any Civil or Revenue Court in such a 
form that the presiding Judge or officer, without summoning the 
defendant, rejects it not for any substantial defect but on account of 
the entirely technical error in form only, and so as to leave the plain- 
tiff, free to prosecute precisely the same case in another form against 
the same defendant or defendants, the value of the stamp on the 
plaint shall be refunded on presentation of an application to the 
Collector of the district in which the Court is situated, together with 
a certificate from the Judge or officer wdio rejected the plaint that it 
was rejected under the circumstances above described, and that the 
value of the stamp should, in his opinion, be refunded; 

(4) to direct that the fees chargeable on appeals from orders 
determining any question under section 47 or section 144 of the Code of 
Civil Procedure, 1908 (Act V of 1908) and therefore having the force 
pf decrees, shall be subject to a* maximum of— 

{a) two rupees when the appeal is presented to the District 
Judge in a civil or revenue case or to the Commissioner 
of the Division in a revenue case ; and 

(6) five rupees when the appeal is presented to the High Court 
of Judicature at Allahabad or the Chief Court of Oudh 
in a civil or revenue case or to the Board of Revenue in 
a revenue case. 

(5) to direct that the fees chargeable under paragraph 2 of clause 

(6) or under clause {4) of Article 1 of the second Schedule on applica- 
tions for orders for the payment of a deposit shall be limited to two 
annas if the deposit does not exceed Rs. 10 ; to four annas if the depo- 
sit exceeds Rs. 10 but does not exceed Rs. 25; and to eight annas if 
the deposit exceeds Rs. 25, but does not exceed Rs. ‘0 ; 

Provided that the application is made within three months of the 
<iate on which the deposit first became payable to the party making 
the application ; 

(6) to remit the fees chargeable on applications for loans under 
the Agriculturists’ Loans Act, 1884 (XII of 1884) ; 
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advising the Government in connection with any crimi- 
nal proceedings, 

(^) copies of judgments or depositions required by officers of 
the Police Department in the course of their duties ; 

(9) to remit the fee chargeable on an application presented by 
any person for the return of a document filed by him in any Court or 
public office ; 

(10) to direct that, if the amount of the fee chargeable in any 
case involves a fraction of an anna, the fraction shall be remitted, 
except where otherwise expressly provided by this notification 

(11) to direct that no court-fee shall be charged on an applica- 
tion for the repayment of a fine or of any portion of a fine the refund 
of which has been ordered by competent authority ; 

(12) to remit the fees chargeable on applications for copies of 
documents detailed in clause 8, supra ; 

(13) to remit the fees chargeable on applications presented to 
officers of land* revenue for the suspension or remission of revenue on 
the ground that a crop has not been sown or has failed ; 

(14) to remit the fee chargeable on applications and petitions 
presented to a Collector or any Revenue officer having jurisdiction 
equal or subordinate to a Collector for advice or assistance from the 
Agricultural Department of the Province ; 

(15) to remit as follows the fees leviable under articles 11 and 
12 of the First Schedule on the property of 

(t) any person subject to the Naval Discipline Act (29 and 30 
Viet, C. 109), the Army Act (44 and 45 Viet,, C. 58), the 
Air Force Act (Constitution) Act (7 and 8 Geo. 5, C. 51) 
or the Indian Army Act, 1911 (VII of 1911), who is 
killed or dies from wounds inflicted, accidents occuning 
or disease contracted while on active service ot on service 
which is of a warlike nature or involves the same risk as 
active service and (//) any person being a Government 
servant Civil or Mih ary who dies from wounds inflicted 

(а) while in actual performance of his official duties, or 

(б) in consequence of duties ; 

{a) where the amount or value of property in respect of which 
the grant of pmbate or letters of administration is made 
or which is specified in the certificate under Part X of 
the Indian Succession Act, 1925, does not exceed 
Rs. 50,000, the whole of the fees leviable in ifespect of 
that property ; and 

(6) where the said amount or value exceeds Rs. 50,000 the 
whole of the said fees in respect of the first Rs. 50,000 ; 
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(25) to remit all fees payable upon 

(i) all petitions of appeal 61ed by Government servants 
against departmental orders of punishment - and 

(«) copies of- orders against which Government servants 
appeal, and which they file with their petitions of 
appeal ; 

(26) to remit fee payable under the Court Fees Act, on appeals 
preferred under s. 128 of the United Provinces District Boards Act, 
1922 (Act No X of 1922), against an assessment or an alteration of an 
assessment of a tax on circumstances and property ; 

' (27) to remit fees payable under Schedule II of the Court Fees 
Act upon applications presented under s. 58 (l) of the Agra Tenancy 
Act, 1926 (United Provinces Act No III of 1926) ; 

(28) to remit fees payable under Article 1 («), Schedule II of the 
Court Fees Act, 1870, upon any application or petition presented to any 
Municipal Commissioner under any Act for the time being in force for 
the conservancy or improvement of any place, 

(29) to remit fees payable under the Court Fees Act, 1870, on a 
complaint made by an officer or a servant of a District Board in his 
official capacity ; 

(30) to remit in the whole of the area comprised in the district of 
Mirzapore, except the land described in the Schedule to the Mirzapore 
Stone Mahal Act (Act V of 1886), the fee payable under Article I (6) 
of the second Schedule to the Court Fees Act, 1870, as amended by 
the United Provinces Court Fees (Amendment) Act, 1932, upon all 
applications presented to the Superintendent, Stone Mahal, Miizaperp, 
or, in his absence, to the treasury or sub- treasury officer at Chunar, lor 
the grant of a license to quarry stone or for transport of stone ; 


(31) to remit fees chargeable under Schedule II of the Court Fees 
Act, 1870 (VII of 1870), upon applications, for the grant or renewal of 
licenses or duplicates made by the following classes of government 
servants who require a license but are exempt from licence fees under 
Schedule VII (7) of the Indian Arms Rules, 1924, in respect of the 
arms noted against each : 


(1) Excise Inspectors 

(2) Patwaris employed in the hill portion 
of the Kumaun division 

(3) Forest rangers 

(4) A Sub-inspector of Police who is 
certified by the Deputy Inspector General of 
Police under whom he is serving to require an 
automatic pistol owing to the nature of his 
duties. 


One revolver or pistol. 

One short gun. 

One 12 bore gun. 


One automatic pistol. 
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ind eight annas and one rupee, which will be supplied from trea- 
uries or sub treasuries in quantities of value not less than fifty rupees. 
>To commission shall be allowed on the sale by a central Nazir or a 
vJazir of impressed paper or court-fee stamps. 

No record of sales of impressed paper need to kept ; but a day- 
)Ook showing daily receipt and sales of court-fee stamps must be 
:epl in the form prescribed by rule 43. 

2. The fees exhibited in the following table shall be charge 
or serving and executing the several processes against which they 
xe respectively ranged : — 


Table of fees. 

Part L — In the High Court, Appellate Jurisdiction , — 

Article 1.— Notice of appeal or other notice to respondents, when 
he respondents are not more than four in number, one /ec... Rs. 3 0 0 

When such respondents are more than four in numbers then the 
ee abovementioned for the first four, and an additional fee of eight 
innas for every such person in excess of four : provided that the 
aggregate amount of the fees levied under this article shall not 
ixceed fifteen rupees. 

Article 2.— Summons to witnesses when the witnesses are not 
nore than four in number, one fee ... ... R. 3 0 0 

When such witnesses are more than four in number, then the 
ee abovementioned for the first four, and an additional fee of eight 
.nnas for every such witness in excess of four. 

Article 3. —Every warrant of arrest in respect of each person to 
>e arrested ... ... ... ... Rs, 5 0 0 

Article 4.*— Notice, proclamation, injunction or other order not 
pecified in any preceding article of this part when the copies to be 
erved or posted are not more than four in number, one fee Rs. 3 0 0 

When such copies are more than four in number, then the fee 
ibovementioned for the first four, and an additional fee of eight 
mnas for every such copy in excess of four : provided that the 
iggreEate amount of the fees levied under this article shall not 
exceed fifteen rupees. 

ParllL—i Id the Courts ot District Judges, Subordinate Judges, 
ind Judges of Courts of Small Causes when exercising the powers of a 
Subordinate Judge conferred under section 31 of Act No. IX of 1887 


l Notk.— W hen a District Judge, Subordinato Judge or Judge of a Court of 
Snsall Causes invested with the powers of a Subordinate Judge is exercising 
original jurk diction in any suit in which the amount and value of the subject. 
aMpx does not exceed o >e thousand rupees, the fees chargeable will be those 
prescribed xn Hxt 111 or Part 1 V as lAia case may be. 
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Article 8.— In respect of the services of the officer making 
delivery of possession of property under Order XXI, rule 31, 35, 36, 95, 
96, 98 or 101 of Act No. V of 1908 when property is to be delivered 
in one town or village only, one /ce ... Rs. 9 0 0 

When property is to be delivered in more than one town or 
village, then the fees abovementioned lor the first town or village 
specified in the warrant of delivery, and an additional fee of two 
rupees for every other town or village : provided that the aggregate 
amount of the fees levied under this article shall not exceed fifteen 
rupees. 

Article 9.— Notice, proclamation, injunction or other order not 
specified in any preceding article of this Part, when the copies to be 
served or posted are not more than four in number om fee Rs. 2 8 0 

When such copies are more than four in number then the fee 
abovementioned for the first four and an additional fee of ten annas 
for every such copy in excess of four ; provided that the aggregate 
amount of the fee levied under this article shall not exceed twelve 
rupees eight annas. 

Article 10^. — If the service of a process other than a warrant 
for the arrest of the person, be declared ** emergent’* as described 
in chapter III, rule 16 ... ... ... Rs. 1 4 0 

Part UI. — (Except in suits specified in Part IV). 

In the Courts of Munsifs and in Courts of Small Causes—* 

Article L — Summons to defendants, when the defendants are 
not more than four in number one fee Rs 14 0 

When the defendants are more than four in number, then 
the fee abovementioned for the first four and an additional fee of 
five annas for every such defendant in excess of tour ; provided that 
the aggregate amount of the fees levied under this article shall not 
exceed six rupees four annas. 

Article 2. — Summons to witnesses, when the witnesses are not 
more than four in number, o«e ... ... Rs. 1 4 0 

When the witnesses are more than four in number, then the fee 
abovementioned for the first four and an additional fee of five annas 
for every such witness in excess of four. 

3. —Every order of attachment ... Re. 10 0 

Article 4. —In respect of the services of the officer making an 
attachment in the manner prescribed in Order XXI, rules 43, 44, 51 
and 54 and section 47 of Act No. V of 1908 when the property is to 
be attached in one town or village only one fe**> ... Rs. 4 0 0 

When property is to be attached in more than one town or 
village then the fee abvomentioned for the first town or village 

1 Note.— T his fee will be payable in additton to the ordinary fees specied in 
article 1 , 2 or 9 of this part, 
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Article 1. — Summons to defendants, when the defendants are 
not more than two in number 07»<3 /ej ... ... Re. 0 10 0- 

When the defendants are more than two in number, then the 
fee abovementioned for the first two, and an additional fee of three 
annas for every such defendant in excess of two ; provided that the 
aggregate amount of the fees levied under this article shall not exceed 
four rupees. 

Article 2.-— Summons to witnesses, in respect of each 
witness ... ... ... ... Re. 0 5 0 

Article 3. — ^Every order of attachment ... Re. 0 10 0 


' 4.--ln respect of the services of the officer making an 

attachment in the manner prescribed in Order XXI, rules 43, 44, 51 
and 54 and section 46 of Act No. V of 1908 when property is to be 
attached in one town or village only one fee ... Rs. 2 0 0 

When property is to be attached in more than one town or 
village, then the fee abovementioned for the first town or village 
specified in the order of attachment, and an adilitimnl fee of nine 
annas for every other town or village : i)rovidcd that the aggregate 
amount of the fees levied under this article shall not exceed three 
rupees. 

Article 5. — Every warrant of arrest in respect of each person to 
be arrested ... ... ... ... Rs. 1 4 0 


if 


Article 6 — Every order for the sale of property — 

(а) in respect of the order of sale... ... Re 0 10 0 

(б) by way of poundage on the full amount of the purchase 

money — 

the sale be effected 


through a broker under 
Order XXI, rule 76 of 
Act No. V of 1908. 


The commission j^ayable to the broker 
and in addition a sum equal to one- 
quarter of such commission. 


if the sale be conducted by an officer of the Court or by any other 
person (not being Collector or a broker) appointed by the 
Court ... ... ... ... 6i p, c. 

Article 7. — In respect of the services of the officer making deli- 
very of possession of property under Order XXI, rule 3U 35, 36, 95, 
96, 98 or 101 of Act No. V of 1908, when the property is to be 
delivered in one town or village only o;i<j /ee ... Rs. 2 0 0 

When property is to be delivered in more than one town or 
village, then the fee abovementioned for the first town or village 
specified in the warrant of delivery and an additional fee of eight 
annas for every other town or village ; provided that the aggregate 
amount of fees levied under this article shall not exceed three 
rupees. 

1 Note.— The portion (a) of this fee must be paid when the process is ob.. 
tallied, and the poundage. (6) at the time and in the manner prescribed in rule 11, 
15 or 16.. 
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(8) any copy of a notice of an application under Act No. VIII 

of 1890, sent to a Collector under chapter XX, rule 19; 

(9) any order directing an officer in charge of a jail to detain or 

to release a person committed to his custody. 

5. No process which comes within the operation of rule 2, 
shall be drawn up for service or execution until the fee chargeable 
under that rule has been paid. The fee shall be paid in Court-fee 
stamps, which shall be affixed either on the application by which the 
Court is moved to issue the process, or, if no such application be 
filed, on the order by which the Court directs the issue or service of 
the process. If such an application be filed, it shall bear the 
requisite stamps for the fee in addition to such stamps, if any, as are 
needed for its own validity. 

B— Patna High Court. 

Civil 

Rules framed by the High Court under clause (i) of section 20 
of the Court- Fees Act, 1870, declaring the fees chargeable for the 
service and execution of processes issued by the Civil and Revenue 
Courts. 

1. The fees in the following tables shall be charged for serving 
and executing the several process against which they are respectively 
ranged : — 



Article 1.— In every cate in which per^j 
sonal or substituted service of any 
process on parties to the cause is 
required, where not more than four 
persons are to be served with the same 
document— one fee. 


S ® „ w 5 

M iS th! u ^ 

i3a|.ig 11 1 


Table of fees. 


- 111 ! 

#i-a 

S -gSiS 

i3 g 

lull 


Ihl 

I if. 



1 8 0 0 12 0 
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Table of fees. 


Nature of Process. 

1 . In Courts of District Judges. 

2. In Courts of Subordinate 

Judges. 

3. In Courts of Munsifs and Re- 
venue Courts where the suit in 
which process is issued is valued 
at over Rs. 1,000. 

In Courts of Munsifs and of Small 
Causes and in Revenue Courts 
where the suit in which process is 
issued does not exceed Rs. 1,000 
and exceeds Rs. 50 in vah^e. 

In Courts of Munsifs and of Small 
Causes and in ' Revenue Courts 
where the suit does not exceed 
Rs. 50 in value. j 

1 

2 

3 

-1 

Article 4.“-For the proclamation and 
publication of any order of prohibition 
under Order XXI. Rule 54 of the Code 
of Civil Procedure, irrespective of the 
number of such proclamations or 
publications. 

I « 0 

1 H 0 

I 8 0 

Article 5 ““For the publication by posting 
of a copy or copies of the notidcation of 
any proceeding or process not specially 
mentioned in any article, irrespective of 
the number of such publications 

3 0 0 

1 8 0 

18 0 

Article 6.- For executing a decree by tlw 
arrest of the person or for executing a 
warrant of arrest or for executing a 
warrant of arrest before judgment. 

15 0 0 

6 0 0 

1 8 0 

Article 7. — ^Where an order for the sale 
of property other than an order for the 
sale of distrained property under Act 
Vin of 1885 is issued — ‘ 

{a) for proclaiming the order of sale 
under Order XXI. rule 66 of the Code 
of Civil Procedure, a fee of — 

(h) for selling the property, a percentage 
or poundage on the gross amount 
realized by the sale up • to Rs. LOGO 
at the rate oi— 

together with a further fee on all excees 
of gross proceeds beyond Rs 1,000. at 
the rate of— 

3 0 0 

2 

per cent. 

1 

per cent. 

1 8 0 

2 

per cent. 

1 

per cent. 

1 8 0 

2 

percent. 

1 

percent, 

Article 8.— For service of any process not 
specified in any preceding article. 

3 0 0 

f 

•18 0 

1 8 0 
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(3) The percentage leviable under this article shall be calcula- 

ted on multiples of Ks. 25 G* . e., a poundage fee of 8 annas should be 
levied for every Rs. 25 or part of Rs. 25 realized by the sale up to 
Rs. 1,000 and in the case ot the proceeds of the sale exceeding 
Rs. 1,000 an additional fee of 4 annas for every Rs. 25 or nnrt 
thereof should be levied). ^ 

(4) In cases in which several properties are sold in satisfaction 
of one decree, only one poundage fee, calculated on the gross sale 
proceeds should be levied, 2 per cent, being charged on the gross 
sale proceeds up to Rs. 1,000 and one per cent, on such proceeds 
exceeding Rs. 1,000. 

Fractions of an anna will not be levied, less than six 
pies being ignored and six pies and over treated as one anna. 

2. Notwithstanding the provisions of Rule 1 no fee shall be 
chargeable for serving and executing any process, such as a notice, 
rule, summons, a warrant of arrest, which may be issued by any 
Court of its own motion, solely for the purpose of taking cognizance 
bf and punishing any act done ; or words spoken, in contempt of its 
authority. 

3. The fees hereinbefore provided, except those mentioned in 
the next rule, shall be payable in advance at the time when the 
petition for service or execution is presented, and shall except 
where otherwise provided be paid by means of stamps affixed to the 
petition in addition to the stamps necessary for its own vali lity. 

4. The proceeds of a sale effected in execution of any decree 
will only be paid out of Court on an application made for that in 
writing, and the poundage fee for selling the property provided in 
clause (6) of Article 7 must be paid by stamps affixed to, or im- 
pressed upon, the 6rst of such applications, whether it be or be not 
made by the person who obtained the order for sale, or whether it 
does or does not extend to the whole of the proceeds. No lee will 
be chargeable upon any such application subsequent to the first. 

5* When a decree-holder happens to be the auction-purchaser 
his application for an order to set off the purchase money shall in 
addition to the stamp necessary for its own validity, be stamped with 
stamps of the value of the poundage fee due for selling the property 
under clause (h). Article 7. 

6. Upon the hearing of such petition, the costs of execution, 
including the amount of the stamp attached to the petition, shall be 
ascertained and shall be added to the decree ; and in cases in which 
the amount of the purchase-money exceeds the amount of the decree 
and of such costs, the decree-holder who has so purchased the 
property shall Jpay into Court 25 per cent, of the balance of the 
purc^se-moneyi'after deducting the amount of the decree and of 
such2costs, and shall pay the balance at the exoiration of fifteen days 
in.iaccordance with • Order XXI, Rule 85 of the Code of Civil 
Procedure. 
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Note (3) : — Processes issued by Courts in India for service by 
Colonial Courts must be accompanied by a remittance sufficient to 
meet the cost of service. 

In Mauritius, the cost of service is Rs. 3 per person in town, and 
to this must be added 75 per cent, mile travelling allowance for 
service in the country. For processes not accompanied by an Eng- 
lish translation and requiring translation in Mauritius, an additional 
fee of Rs. 10 should be remitted. 

Note. (4):— By arrangement between the Government of India 
and the Chiefs of the Feudatory States named in the Schedule below, 
civil processes for service or execution within the territories of those 
states will be issued and served in accordance with the above rule. 

Processes issued by the Civil Courts within those terrrtories of 
these states will be served or executed in Bihar and Orissa free of 
charge in accordance with the rule above. 

SCHEDULE. 

Raigarh Korea 

Saran^arh ChanglulKikejt 

Udaipur Makrat 

Jashpur Chhui Khadaa 

Sirguja Sakti 


Criminal. 

1. The fees hereinafter mentioned shall be chargeable for 
serving and executing the processes to which the fees are respectively 
attached, viz. : — 

(1) Warrant of arrest — For the warrant in respect of each ])erson 

riamed therein ... ... ... ,,, Rs. I 8 0 

(2) Summons. — For the warrant in respect of one person, or of the 
first two persons residing in the same place ... Rs. 0 12 0 

In respect of every additional person named therein Rs. 0 6 0 

(3) Proclamation for absconding party unilcr section ^7 of the 
Criminal Procedure Code.— For the proclamation Rs. 3 0 0 

(4) Proclamation for witness not attending (Sec. 87),— For the 

proclamation ... ... ... ... Rs. 0 12 0 

( 5 ) Warrant of attachment . — For the warrant ... Rs. 1 8 0 

Where it is necessary to place officers in charge of property 
attached, for each officer so employed, per diem ... Rs. 0 6 0 

(6) Written order. — For the order ... Rs. 1 8 0 

(7) /witt«c^»on.^For the injunction ... Rs. 1 8 0 

Note The provisions of clauses iii and iv of section 31, Act VII 
pf 1870, and of rules 3 and 4 below, apply also to injunctions* 


Baster 

Nandgaon 

Nandgaon 

Khairagarh 

Kawardha 
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L— The fees at present levied for serving and executing processes 
issued by the High Court in its Appellate jurisdiction shall continue 
to be levied. 

I I. —The fees chargeable by all other Courts shall be those 
Civil Court’s fees shown in the appended table. 

III. --Remumration of bailiff pcom and other penmis employed 
by any Civil Court, other than the High Court, in the service and 
execution of processes. 

[Omitted] 

Rules IV to VIII relating to the strength of the process staff and 
the standard outturn of work is omitted as this will be found in the 
Rules and Orders of the High Court. 

IX.— The following tables contains the prescribed fees chargeable 
in Civil Courts in respect of Processes and Proclamations • — 

Table. 

Fees chargeable in Civil Courts in respect of processes and 
proclamations. 
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Note XI,— -Nothing contained in these rules (or in any rules 
heretofore made by the High Court under Section 2Q of rhe Court- 
fees Act VII of lti70) shall apply to process issuetl by a Village 
Munsif under Chapter V of the said Act (XVII of 187'0‘ 

NoteXll.Salary of bailiff etc. ^ rcfiuired from party.--^ 

(a) When the services of one or more hail ills or peons are 
required for a longer period than three days, the party on 
whose application the process was issued shall, in addition 
to the fee leviable under the above ruh s, bo required to 
pay the whole salary of such bailiffs or i>oons for the 
whole period in excess of three days. 

{b) The time occupied in going and returning from the place at 
which service of process is to be made shall not be 
reckoned as a portion of the above period. 

(c) If the amount payable on account of salary under the above 
rule shall involve a fractional part of an anna, such part 
shall be remitted. 

Note. XIIL— For the purpose of these rules the Courts of the 
Agents or Sardars shall be treated as District Courts and all other 
Civil Courts not specially mentioned, as Subordinate Judge’s Courts. 

118, No Court-fee leviable on certificates of elect ee hohlers under 
section 258, C. P. C. No Court fee is leviable upon a certificate of a 
decree-holder under Section 258 of the Civil I Procedure Code, ^ 
although such certificate declares that the judgment-creditor has 
received a smaller sum or a thing of less valuer in discharge of a 
larger sum due under the decree, or in complete discharge of the 
decree. 

119, Any copy which on its first presentation has been duly 
stamped, and of which the stamp has been cancelled, may, if other- 
wise admissible, be used in the same or any other proceeding without 
a fresh stamp. 

120' Court-fees when to be paid and hoxv . — Before any process is 
issued in any Court the proper officer of the Court should calculate 
the amount to be paid as Court-fees, and should give information of 
such amount to the person by whom the fees are payable. Such 
fees should be paid before the end of the fourth day after the day on 
which such information is given. The Court may, for sufficient 
reason, extend the time for payment. 

The stamps received for Court-fees should be affixed to the 
application upon which the process is to be issued* 

Process tp be prepared after receipt After the fees have 

been received but not before, the necessary summons, notice, warrant 
or other process should be prepared. 


1. S«e now Act V of 1908, First Sch., 0* XXI. R, 2, 
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Causes at Bombay, for service withiti the limits of the town of 
Bombay, shall be duly served by the Civil Courts concerned or the 
Court of Small Causes at Bombay> as the case may be, as if such 
processes had been originally issued by those Courts and returned 
direct to the Courts issuing them. 

127. Process to Nizamis Processes issued by any Civil 

Courts in British territory for service on persons residing in His 
Highness the Nizam’s dominions shall be sent direct to the District 
Civil Courts ^ in those dominions having jurisdiction at the places 
where such persons reside, provided that processes for service in the 
City of Hyderabad and the suburbs shall be sent to the City Civil 
Court there. 

Processes for service on persons residing in Paigah and Jagir 
ilakas should be forwarded to District Court of Ills Highness’ 
Government in the jurisdiction of which tlie Paigah and Jagir is 
situated and not direct to the Paigah or Jagir authorities, In such 
cases it should be ascertained from the parties concerned whether 
the person to be summoned resides in a Jagir or Paigah village, and, 
if so, the name of the District Court within the jurisdiction of which 
that village is situated. —H. C., Sup. Civ. Cir. No. 15 ; B- G. G., 
1904, Pt, I, p. 1742. 

128. Where the processes for service in His Highness’ dominions 
are issued for the appearance as a witness of any person residing 
there, the amount of batta and travelling allowances to which the 
witness is entitled shall be remitted, with the process, by Money 
Order.— B. G. G., 1899, Pt. I, p. 1161. 

129. Processes sent by Courts for service from British India to 
His Highness the Nizam’s dominions and vise versa will, after 
service, be conveyed back to the Courts of issue, whether British or 
Hyderabad,’ at single rates of postage.— B. G. G., 1901, Pt. 1, p. 1432. 

It is notified that general orders have been circulated by the 
Director General of the Post Office of India that duly franked official 
correspondence on the service of His Highness the Nizam will be 
delivered free. — B. G. G., 1901, Pt I, p. 1141. 

130. Courts in British territory should send direct to the Courts 
of Districts concerned all summonses or commissions intended for 
service or execution within the limits of the territories of Mysore, 
and should fix such dates for their return, as will admit of their 
service or execution within the appointed time.— B. G. G., 1900, 
Pt. I, p 2488. 

The Mysore Judicial notices, summonses and like 

judicial papers and notices in Revenue Appeals before the Mysore 
Darbar will be transmitted to the British authorities in India direct 
and not through the Resident.— H. C. Sup. Civ. Cir„ No. 33 ; 
B. Q. G., 1906, Pt. I, p. 403, 

• 1 For tha deaigaatioa of the Judges of District Courts and the nanaes of the 
Distriots.inJElia Highness’ dommiona see B, G, G., .1889, Pt. I, p. 1161. 
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When the name of the district where the suniinonsee resides is 
not known to the Court of is5ue, the summons may bo forwarded to 
the “ Indore Residency Vakil, Indore ” for transmission to its 
destination. Criminal summonses and miscellaneous process for the 
recovery of money should be forwarded as herclobo.fore to the Resi- 
dent. Processes issued by tlie courts in Indore will be sent by the 
Courts direct and not through the Resident. The execution of a 
decree of Civil Court in British India can only be obtriined in the 
Indore Terriority by the decree-holder suing upon it in the Indore 
Courts.— B. G. Letter (J. D.), No. 997, cOth Feb. 1906; Ji. G, G., 
1906, Pt. I, p. 403 ; H. C. Sup. Civ Cir., No, 32. 

Process intended for the subjects of the following States and 
Thakurates should be forwarded to the address of the Political 
Officers in whose respective charges they are shown huhw : - 

States and Thakurates. Adddress of the OHiccr holding 

the Political charge. 

1. Karandih, Arnia and Khcri The Resident at Gwalior, Post 

Rajpur. Office, Gwahor l^esiclsncy, 

2. Kaitha. The Resident at Indore, Indore. 

3. Dewas (Senior and Junior The Political Agent in Malway; 

Branches), Bagli Fathari Nimuch. 

and Uni. 

— G. R. (J, D.), No. 427, 21st Jan. 1909 ; H. G. Cl., 1909, Pt. I, 
p. 225; H. C. Sup. Ciy. Cir, No, 75 ; cancelling Gr. R. (J. D.), No. 
8011, 3th Dec. 1902 ; B. G. G., 1906, Pt. I, p. 403 ; IL C. Sup. Civ. 
Cir. No. 32 last para. 

133. The Baroda Courts will serve all summonses issued by 
Civil Courts in British territory on the uiule^rstanding that the 
Darbar will not be asked to enforce attandance. British Courts 
should serve Civil summonses issued by Baroda Courts, on similar 
terms— B. G. G., 1901, Pt. I, p, 186. 

133A. Summonses issued by all British Indian Courts and all 
Courts established or continued by the authority of the Governor 
General in Council in the territories of any Foreign Prince or State, 
if sent to the Court of the Administrator, Sachin State, or that of the 
Diwan while the State is under British Administration, will be served 
by that Court as if the summons had been issued by itself, and after 
being so served will be returned with an endorsement of such service 
under the hand of the Judge of the Court. Bom. G, R. (P. D.) No. 
6334, 22nd Spetember 1920; H- C. Sup. Civil Circular No. 1. 

134. The pro\'isions of section 91 of the Civil Procedure Code 
Inow Sch. I, O. V, r. 30) allowing the substitution of a letter for a 
^mmons are to be applied in the case of all Covenanted and 
Co^issioned Officers, Justices of Peace, First Class Subordinate 
Judges, First Class Magistrates of rank not below that of Deputy 
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D“Calcutta High Court. 

RULES UNDER THE COURT FEES ACT, RELATING TO FEES 

PAYABLE UNDER THAT ACT, AS FRAMED BY THE HIGH COURT 
OF JUDICATURE AT FORT WILLIAM IN BENGAL. 

PROCESS FEES. 

The fees in the following tables shall be charged for serving and 
executing the several processes against which they are respectively 
ranged 

Part L 

Table of Fees in the High Courts Appellate Junsdiotion, 

AHicle 1. — In every case in which personal or substituted service 
of any process on parties to the cause is required-— 

. when not more than four persons are to be served with the same 
document— owe/ee ... ... ... Rs. 3 0 0 

when such persons are more than four in number, then the fee 
abovementioned and an additional fee of 8 annas for every such 
person in excess of four ... ... ... Rs. 0 8 0 

Provided that, in the last- mentioned case, where such persons 
reside in the same or immediately adjacent villages, the additional 
fee may be such sura, not exceeding the amount of fee prescribed, as 
the High Court may, in the particular case, determine. 

■ Provided, also that, in analogous cases, where the appellant is 
the same, but the respondents are different, but reside in the same or 
immediately adjacent village, the same rule shall apply. 

Article 2.— In every case in which personal or substituted service 
of any process on any persons who are not parties is required — 

when the number of such persons is not more than four, 
one fee 3 0 0 

when there are more than four such persons, then the fee above- 
mentioned for the first four, and an additional fee of eight annas for 
every one in excess of that number Re- 0 8 0 

Article 3. For the execution of a warrant for arrest of 

PeJ^son ... 3 0 0 

Article 4.— For service or execution of any process i-isued by 

the Court, not specified in any preceding article of this 

Part ... ... Rs. 3 0 0 

: Part II, 

Table of Fees in the Courts of J udges and Subordinate Judges and in 
, the Revenue Courts, whenihe Suit in the Revenue Courts, by 
is issued, is valued at a sum exceeding 

Rs* 1 ,000* 

Article 1. In every case in which personal or substituted service 
of any process on parties to the cause is required*-*^ 
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Article 5. -For the publication by posting up a copy or copies 
of the notification of any proceeding or process, not specially men- 
tioned in any article of this Fart, irrespective of the number of such 
publication ... ••• ••• ••• 2 0 0 

Article 6.— For executing a decree by the arrest of the person 
or of executing a warrant of arrest before judgment (G. L. No. 7 of 
1922) ... - - 10 0 0 

Article 7.— When an order for the sale of property, other than 
an order for the' sale of distrained property under Act VIII of 1885 is 
issued — 

[а) for proclaiming the order of sale under Order XXI, rule 66 

of the Code of Civil Procedure, a fee of ... Rs. 2 0 0 

(б) for selling the property, percentage or poundage on the 

gross amount realized by the sale up to Rs. 1,000 at the 
rate of ... ... ... 2 per cent 

together with a fee on all excess of gross proceeds beyond 
Rs. 1,000 at the rate of ... ... 1 par cent 

Provided that, where a sale of immoveable property is set aside 
under Order XXI, rules 89, 90 and 91 of the Code of Civil Procedure, 
or under section 174 of the Bengal Tenancy Act, VIIl of 1885, any 
poundage or other fee charged for yelling the property shall on appli- 
cation be refunded. 

Provided further that no refund shall be made on the application 
of the decree-holder when a sale is set aside on the ground of 
material irregularity cr fraud in publishing and conducting the sale 
and it appears that decree-holder was privy thereto. (Rule 5 of 
1921.) 

ISIoia 1-— The fee under clause («) must be j>aitl when the process 
is obtained. 

The percentage or poundage under clause {h) must be paid— 

(1) in a case where the purchaser is a person other than the 

decree holder at the time of making the application for 
payment of the proceeds of sale out of Court, as provided 
in Rule 4 : and 

(2) in case where the decree-holder has been permitted to 

purchase at the time of the presentation of his application 
for permission to set off the purchase money against the 
amount of the decree as provided in Rule 5. 

Note 2.— The percentage leviable under this article shall be 
calculated on multiples of Rs. 25, *.e., a poundage fee of As, 8 should 
be levied for every Rs. 25 or part of Rs. 25 realized by the sale up to 
Rs. 1,000 and, in the case of the proceeds of the sale executing 
Rs. 1,000, an additional fee of As. 4 for every Rs. 25 or part thereof 
shpuld be levM. - . . 
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time to be occupied by the officer in going*, effecting the attachment, 
and returning; when the inventory filed by the judgment-creditor 
shows the property to be of such small value that the expense of 
keeping it in custody may probably exceed the value, the Court shall 
fix the daily fee with reference to the provisions of 0. XXI, n 43, 
of the Code of Civil Procedure : 

Provided that, if it appears that, for any reason, the number of 
days fixed by the Court under this note, and in respect of which fees 
have been paid, is likely to be exceeded, and the decree-holder desires 
to maintain the attachment, the decree-holder shall apply to the 
Court to fix such further number of days as may be necessary, and 
the additional fees in respect thereof shall be paid in the manner 
provided in Rule 3. If such additional fees be not paid within the 
period originally fixed, and in respect of which fees have been 
paid, the attachment shall cease on the expiry of that period. 

Article 4. — For the proclamation and publication of any order of 
prohibition under O. XXI, r. 54, of the Code of Civil Procedure, 
irrespective of the number of such proclamations or publi- 
cations ... ... Re. 1 0 0 

Article 5.— For the publication by posting- up of a copy or copies 

of the notification of a proceeding or procees, not specially mentioned 
in any article of this part, irrespective of the number of such 
publications ... ... ... R©, 10 0 

Article 6 .— For executing a decree by the arrest of the person or 

for executing a warrant of arrest before judgment (G, L. No 
7 of 1922) ... ... ... ... Re. 4 0 0 

Article 7.— Where an order for the sale of proiierty other than 
an order for the sale of distrained property under Act VIII of 1885 
is issued — 

(ff) for proclaiming the order of sale under O, XXI, r. 66, of the 
Code of Civil Procedure, a fee of ... Re, 1 0 0 

(6) For selling the property, a percentage or poundage on the 
gross amount realized by the sale up to Rs. 1,000 at the 
rate of 2 per cent. 

together with a further fee on all excess of gross proceeds 
beyond Rs. 1,000 at the rate of 1 per cent. 

I^vid^ that when a sale of immoveable property is set aside 
under O. XXI, r. 89, 90 or 91 of the Code of Civil Procedure, or under 
s. 174 of the Bengal Tenancy Act any poundage or other fee charged 
for sellmg the property sJiaU, on application be refunded. 

Provided further that no refund shall be made on the application 
•of flie decree-holder when a sale is set aside on the ground of material 
irregutoy or fraud m publishing and conducting the sale and it 
appears mat the decree-holder was privy thereto. (Rule 5 of 1921), 
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(6) for each man necessary to ensure the safe custody of 
properties so attached when such man is actually in 
possession, per iHcm (as aincmlwl by (1. L. jated 
8-8-21) ... ... ... n,,, 0 8 0 

Note 7.— When proccs.s of iittachmciit i.s issncii in a number of 
cases. relating to the same or noighixmring villjigc.s, Ihr; fee {«) must 
be paid in each case, the daily fee (A) only for tlu! man actually 
employed. ^ 

Note 2.— The dally fee (ft) is to Im paid at the timr- »f obtaininc 
the process for so many days as the Com I shall order, not beiiw 
ordinarily less than 15 day.s, and the numbiir of <lays !e<|uirc,I for the 
coming and going of the ofTicor ; bnt, when the ollicer is to he left in 
possession, then the daily fee is to he paid only lor the time, to be 
occupied by the officer in going, (dreetiiig the attachment, and return- 
ing, when the inventory filed by the jmigment crcditoj shovrsthe 
property to be of such small value that the e.\p;>nse of ktvping it in 
custody may probably exceed the valno, the Court shall fix the daily 
fee with reference to the provisions of O. XXI, r. -1.5, of the Code of 
Civil Procedure ; 

Provided that, if it appears that, for any leason, the number of 

days fixed by the Court under this note, mul in lespeet <ii which fees 
have been paid, is likely to be exceeded and the deiTee-holder desires 
to maintain the attachment, the decree-holder shall a|)|)ly to the Court 
to fix such further number of days ns may be necessiiry,’ and the addi- 
tional fees in respect thereof shall he paid in the manner jtrovided in 
rule 3. If such additional fees be not iwid within the p<'‘iiod originally 
fixed, and in respect of which fees have bee-n paid, the attachment 
shall cease on the expiry of that periotl. 


A^ok 4,— Fox the proclamation and publication of any order of 
prohibition under O. XXI, r. 54 of the Code of Civil Procedure 
i rrrapective of the number of .such irroclamutious or publi- 
cations ... ... ... , 0 o 

Article s.— For the imblication by posting up of a copy or copies 
of the notification of^ any prosieeding or inocuss, not s)H‘nifically 
mentioned in any article of this Part, irrespective of the number of 
such publications ..t ,,, 1 ^^^ ICO 

Article 6. For executing a decree by arrest tit the person or 
for Mecutmg a warrant of arrest before judgment ((J. L. No. 7 of 

A • "■ "* •" - * 0 0 

«rs», # of property other than an 

order for the sale of distrained property under Act VUl of 188518 

I6SU6Q 


(«) for proclaiming the order of sale under O. XXI, r. 66 of the 
Code of Civil Procedure, a fee of ... Ke, 1 0 0 
(6) for s^mg the property, a percentage or poundage on the 

the sale up to Rs. 1,000, at the 

* rate of 2 i&r 
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4* The proceeds of a sale effected in execution of any decree 
will only be paid out of Court on any application made for that 
purpose in writing and the poundage fee for selling the property 
provided in clause (6) of Article 7 of Parts II, III and IV must 
-be paid by stamps affixed to or impressed upon, the first of such 
applications whether, it be or not made by the person who obtained 
the order for sale, or whether it does or does not extend to the 
whole of the proceeds. No fee will be chargeable upon any such 
'application subsequent to the first. 

5. In case in which the decree-holder applies for leave to 
purchase under O. XXI, r. 72, of the Code of Civil Procedure, no 
order to set off the purchase-money against the amount of the 
decree shall be made upon the application for leave to purchase. 
Such order shall be made upon a petition presented after the pro- 
perty has been knocked down to the decree-holder at the auction- 
sale, and such petition shall be stamped with stamps of the value 
,of the poundage fee due for selling the property under clause (6) of 
.Article 7 of Paits II, III, and IV. 

6. Upon the hearing of such petition, the costs of execution, 
including the amount of the stamps attached to the petition, shall be 
ascertained, and shall be added to the decree ; and in cases in which 
the amount of the purchase-money exceeds the amount of the decree, 
and of such costs, the decree-holder, who has so purchased the pro- 
perty, shall pay into Court the sum of 25 per cent upon the balance of 
the purchase-money after deducting the amount of the decree and of 
such costs, and shall pay the balance at the expirationlof fifteen days 
in accordance with O. XXI, r. 85 of the Code of Civil Procedure. 

7. Throughout, or in any part of, the localities mentioned in 
the Schedule annexed to this rule, and for the periods of the year 
during which travelling except by boat is in the opinion of the 
District Judge, impracticable, the fees chargeable for the services of 
processes shall be increased by 25 par cent,, in order to provide for 
payment of the boat-hire or ferry toll rendered necessary by the 
state of the country. The additional fees may, however, be reduced 
to 12i per cent, over the fees ordinarily leviable at the discretion of 
the District Judge in any part of the district where, or at any season 
of the year when, the levy of the larger amount is found to be 
unnecessary. 

Note L— The process-server’s boat-hire passed under this rule 
should alone be included under the head of ** Process serving 
charges ** under “ Special Contingencies, V»de Resolution of the 
Financial Department of the Government of Bengal, dated the 4th 
August 1890. 

Note (2) The fee levied from parties on account of boat hire 
should be realised in Court-fees stamps. If the District Judge finds 
ihat the total annual realisation of boat hire exceeds the amount 
necessary to be paid out as boat hire in the course of the year, he 
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8. {a) In such’ districts or park's of districts as are not for the time 
being subject to Rule 7, when, in order to the service of 
any process, the peon has to cross a ferry, then the 
amount, if any, legally eligible as toll shall be paid by the 
Court executing such process from its permanent advance. 

(6) The -permanent advance mentioned in this Rule is the special 
permanent advance sanctioned by the Local Government 
for the purposes of the Rules. 

9. In cases in which the process is to be served in the jursidic- 
tion of another Court, the proper fee chargeable under Rule 1 read 
with Rule 7 shall be levied, in the manner above directed, on the 
application for the transmission of the process to that Court, and a 
note shall be made on the process stating that this has been done* A 
Court, which receives from another court whether in the same 
Province or not, a process bearing a certificate that the proper fee 
has been levied, shall cause it to be served without further charge. 

Note 1. — The fees paid in pursuance of these rules must, in all 
proceedings, be deemed and treated as part of the necessary and 
proper cost of the party who pays them. 

Note 2.— By arrangement between the Government of India and 
His Highness the Nizam of Hyderabad, Civil processes for service or 
ecjcecution within His Highness’s territories will be issued and served 
in accordance with the above rule* 

Processes issued by Civil Courts in His Highness the Nizam’s 
territories, will be served or executed in the Provinces of Bengal 
Presidency free of charge. 

Note 3. — As .regards the service of process and execution of 
decrees in the Chittagong Hill Tracts, see Chapter 1, Rules 41 and 87 
of Civil Circular Order of the Calcutta High Court. 

Note 4. — Process issued by Courts in India for service by Colonial 
Courts must be accompanied by a remittance sufficient to meet the cost 
of service. A sum of Rs. 32 is considered likely to cover such cost. 

In Mauritius the cost of service is Rs. 3 per person in town^ and 
to this must be added 75 ’ cents per mile travelling allowance for 
service in the country. For processes not accompanied by an English 
translation and requiring translation in Mauritius, an additional fee 
of Rs. 10 should be remitted. 

In the case of summons intended for service on a person in 
Mauritius the procedure indicated by 0. V, R. 25 of the Code of 
Civil Procedure should be adopted whenever possible in preference to 
effecting service through the Mauritius Government. 
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one fee only shall according to the scale in Rule II, be charged in 
respect of the first four processes and an additional fee, according to 
the subjoined scale, shall be charged for each process to be served in 
excess of four provided that the aggregate amount of the fee leviable 
under this rule shall not exceed the maximum prescribed for each 
grade of court. 


Nature of process. 

Courts of 
First ! 
grade 

1 J 

Courts of 
Second 
grade 

Courts 

1 of third 
grade. 



1 

Rs. A, p. 

Rs, A. P. 

Rs. A. P. 

Hates of additional fee 

... 

0 8 0 

0 2 0 

0 2 0 

Maximum 

... 

15 0 0 

10 0 0 

0 2 0 


VI. The stamps received for court-fees shall be applied to the 
application upon which the process is to be issued. 

VII. A process issued by any court in British territory whether 
of Civil, Revenue, or Criminal Jurisdiction or any court establish- 
ed by or continued by the Governor General in Council or by any 
Civil or Revenue court in Native States in Central India shall be 
served free of charge by any court in the said areas, if it be certified 
on the process that the proper fee has been levied under the rules 
in force in the territory in which the court issuing the process is 
situated. When any court in the said areas transmit a process for 
service or execution to any court beyond its jurisdiction a certificate 
shall be endorsed on the process that the fee chargeable under Rule 
II or Rule V as the case may be has been levied. 

VI IL Ordinarily process-servers should travel on foot when 
proceeding to serve or execute processes, but in special cases, the 
judge of the court issuing the process may permit the journey to be 
made by Railway. In such cases the permission should be in writ- 
ing and the railway fare should be paid from judicial contingencies, 
and not charged to the person at whose instance the process is 
'issued. 

IX, A court may remit the process fee, in whole or in part 
whenever it is satisfied that the complainant or the accused has not 

. the means of paying them. 

X. No fee shall be chargeable for any process of a Criminal 
Court issued through the Police in cognizable cases, or for any 
process issued by a court of its own motion in any case whatsoever 
or of any process issued upon the complaint of a public officer, act- 

Jing as such officer. See Gazette of India, dated z7-9-1913, Part II, 

1797-99, ... 
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establishment serving under his orders to the service of processes 
issued by Revenue and Criminal Courts, but the Local Government 
has, with effect from 1st August 1914-, authorised the transfer of 
the control of the process- serving establishments of all Courts in 
each district from the District Court to the Senior Subordinate 
Judge, 

7. The Civil Nazir must be regarded as the head of the 
process serving establishment ; he will submit any reports relating 
to the members or the duties of the establishment to the Senior 
Subordinate Judge. 

8- In making appointments to the post of Civil Nazir care 
should be taken to appoint thoroughly efficient men only. A person 
who is not competent to examine and keep accounts in both English 
and Urdu should not usually be entertained. Ordinarily, the Civil 
Nazir should not be employed on duties connected with the Criminal 
and Revenue Courts for which the District Nazir must be held solely 
responsible. 

9. The Civil Nazir, Naib Nazirs, Maded Naib Nazirs, Execu- 
tion Bailiff and process-servers will all be appointed by the Senior 
Subordinate Judge and will be dealt with under the powers conferred 
upon him by the Punjab Courts Act, {Sec paragraph 6 above.) 

10. No one who is sickly, old, or incapable of a good deal 
of physical exertion should be appointed as Execution Bailiff or 
process-server. A knowledge of Urdu should be regarded as an 
indispensable qualification for appointment to the post of Execution 
Bailiff, and no one should ordinarily be appointed a process-server 
unless he has passed the Upper Primary Standard and can read and 
write some language current in the province. No process-server 
should be retained in service who is not capable of fully and intelli- 
gently carrying out the rules relating to the proper service of 
processes. 

11. Ordinarily promotion ought to be confined within the line, 
and no employee or candidate in the clerical line should have any 
claim to a Bailiff’s or Naib Nazir’s post if there is a fit peon or 
Bailiff forthcoming. 

Superior educational qualifications alone should not justify an 
outsider being given a superior appointment in this line, if a competent 
person, capable of doing the work efficiently, can be found in the 
lower grades. 

12. The employment of process-servers upon duties unconnected 
with the serving of processes is absolutely forbidden. 

13. The Civil Nazir will be expected to keep up the Civil 
Deposit and Repayment Accounts and to manage the execution of 
decree business. It is left to Senior Subordinate Judges to issue 
detailed instructions as to the duties which are to be performed by 
the Civil Nazir, The Civil Nazir should devote his time to the distri- 
bution of business amongst process-servers, the transmission of 
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be retained for the Court ot iwh r.ojnniission*T, District and 
Sessions Judge, and for each district iti tin* pioviia'f. 

2. The number of prot:«*ss-serv*»rs to hf? lelained in each district 

shall be allotted by the Senior Subordinate subject to the 

control of the District Judj^e and limb (\>uri, tf» the various Courts 
of the District in such manner as hball hr, most convenient for the 
service of processes. 

3. In submitting proposals with regard to the maximum number 
of process-servers to bo retained in any district, and in <listributiiig 
the process-servers retained amongst the various Onirts. the Senior 
Subordinate Judge should ascertain, atid rcjjort when necessary, the 
number of processes issued from his own Court and from every other 
Civil, Revenue and Criminal Court in the district during each month 
of the previous year ; and the maximum number ot process servers 
fixed for each Court shall be so many as art^ sufficient for the service 
of the largest number of processes ascertained to have been issued 
in any one month. In caluclating the numlx*r of process-servers 
capable of serving such ascertained number of process, regard shall 
be paid to,— 

ia) the average distance travelled by the p<^on ; 

(b) the nature of the country to be. traversed and the local 

circumstances ; 

(c) the number of process-servers by whom the processes were 

actually served.^ 

4. Should it appear to the Court, on the motion of a party to a 
suit or proceeding, or otherwise, that, for the convenience of the 
parties or for some other reason, it is expedient that any process 
should be executed by special messenger, such process shall be so 
executed. Except in the case of a warrant for arrest, a special fee 
will be payable for such emergent service; and the Court will at 
the time of making its order, declare by whom the fee shall be paid 
and whether it shall be included in the costs of the suit or be charged 
to a particular party. 

5. The process-servers entertained under those rules .shall be 
employed exclusively in the work of serving and executing processes. 


Part IV 


SUBSIDIARY INSTRUCTIONS REGARDING rROCBSS-FEE AND 
PROCESS-SERVING ESTABLISHMENTS FOR THE C3UIDANCE OF THE 
COURTS AND PROCESS-SERVERS IN THE PUNJAB. 

1. Process-serving establishments are appointed and dealt with 
in accordance with sections 35 to 37 of the Punjab Courts Act, 
1918, as amended. 


. n In ^fixialg the number of process-servers regard must be bad to the system 
w sert^mg processes jtbrough agencies located in tahsils« . 
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9. On every process issued from any Court the following 
particulars shall be recorded, namely : — (l) the name of the process- 
server deputed to serve or execute the same ; (2) the period within 
which the process-server is required to certify service or execution ; 
(3) the amount of fee paid and the date of payment ; and (4) the date 
of return after service or execution. 

Such endorsement shall be signed by the Civil Nazir or Naib 
Nazir, or Bailiff. 

10. An account of court-fee stamps realised as process fee of 
processes issued (Civil, Revenue and Criminal), of the number of 
process-servers employed, of the cost of establishment and of conti- 
gencies, shall be kept for each Court where a separate establishment 
is entertained. 

11. A statement giving information on the above points should 
be submitted with the annual civil reports. 

12. With the record of each Civil and Revenue case, and of 
each Criminal case in which process-fees are levied, should be kept a 
separate sheet of paper to be termed the ' Diary of process fee ’ 
which should be devoted to the sole purpose of maintaining a record 
of process-fees. This diary should be in the prescribed form, and 
should form a portion of Part B. In it entries should be made in 
chronological order of every process ordered to be issued in the case, 
and the stamps should be af&xed opposite each entry and cancelled 
immediately upon being affixed. 


G— Madras High Court. 

A— Process Fees and Poundage. 

I. MUFFASAL CIVIL COURTS, 

^ 1. (l) The following schedule of fees chargeable for serving 
and executing processes issued by the High Court of Madras in its 
appellate jurisdiction and by all Civil and Revenue Courts established 
within the High Court’s appellate jurisdiction, having been framed 
by the High Court under Section 20 of the Court-fees Act, 1870, and 
confirmed by the Government of Madras and sanctioned by the 
Governor-General of India in Council, will come into force from the 
1st day of July 1884. 


A,* 16-64S84, Port. St. George Gaeette, 

dated 24th June 1884, Part I, p. 382. 
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deposited shall be part of the costs of the cause : Provided, that when processei 
have to be executed in the Wynaad Taluk, the party shall deposit the actual cost o 
bus fare from the Court to the place of execution and back and such cost shall bi 
part of the costs of the cause (substituted by P. Dis. No. 572 of 193-1 dated 19..7-32) 

•Note 2.-- For process applied for and ordered to bo executed as emergent, th< 
fee will be .the ordinary fee and half as much again. 

Note 3.-“If the poundage chargeable on the purchase-money should involvt 
fractions of an anna, half an anna or more shall be taken as an anna and fractions 
less than half an anna shall be omitted from the amount payable. [Added by 
notification, dated 29th April 1924^ Dis. No. ttJ0l24). 

■ N. B —(1) Each process should be paid for according to the time which il 
really occupies. The party must not be charged for lime occupied in serving 
processes other than his own, but he must pay for all the days which bis own 
process or processes would have occupied, if il or they had alone been entrusted to 
the server. When one applicant puts in several processes to be executed at the 
same time in the same locality, the charge for any additional days occupied on 
account of such processes may be distributed over them 

(2) The High Court considers tliat there is nothing objectionable in levying the 
additional fee in advance when it is calculated that the journey to and fro and the 
work to be done will take more than three days in all and that, for this purpose, a 
journey of 15 miles a day may fairly be taken as a rough basis of calculation, not 
necessarily to be adhered to in all circumstances. 

(3) In causes, however, in which a process which would ordinarily have been 
executed within the three days allowed by the rules, has actually taken, contrary to 
expectation, more than three days to execute, the High Court considers that no 
additional fee need be collected subsequently for the excess munbiir of days. The 
original levy Should be regarded as final, as such caso.s are iru frequunt a.id there 
would be difficulty in collecting the excess. 

2. ^Addefidum to the schedule of process fees . — The following 
addendum to the schedule of fees made by the lEigh Court and 
chargeable under the rules framed in accordance with the provisions 
of Section! 20 of the Court- fees Act, VH of 1870, which has been 
confirmed by His Excellency the Governor in Council and sanctioned 
by the Government of India is published ; — 

(1) In. every case in which application is made to a Court for the 
issue of process beyond the jurisdiction of the Court there shall be 
levied the ; fee that would be leviable for the issue of such process in 
the Court to which the application is made. 

(2) The fees levied under this rule must be paid in Court-fee 
labels of the proper amount to be affixed to the application ; such 
labels shall be punched by the officer appointed to receive the appli- 
cation, who will endorse a note on the process that the proper fee for 
the issue thereof has been levied. 

(3) When process is forwarded by any Court in British India or 
in the State of Mysore or [in the State of Cochin] , [Banganapalle, 
Sandur, Pudukottai or Travancore] or [in the territories of His 
Highness the Nizam] to a Court subordinate to the High Court for 
execution, such subordinate Court shall accept the certificate 
endorsed on the process as sufficient proof that the proper fee for the 
issue thereof has been paid and shall deliver such process to the 
proper officer ^ for service and shall re-transmit the process to the 
Court by which such process wa s transmitted to it, with a return 

^Notification No. 398, Judicial, daUd 1-8-1885. Fort George Gazette, dated 
25^94885, p, 628. 
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^ IT. THE MADRAS CITY CIVIL COURT. 

Amount leviable. 


Nature of process. 



snmmons or notice 
/v\ ® single defendant or witness 

W Jo every addiUonal defendant or witoMs 

of Division 

of Madras if the oroce^s 
applied for at the same time ^ 

II. For every warrant 

warrant**™** “ ”‘®‘**®* s"®^ 

(!il nf S“®li '««rrant 

every such warrant. 

'"‘*eve^v ““ of 

of entrusted with the execution 

r® for oaoh day occupied in 

Swd*^ ^ *® '"'arrant was 

injonction or order! 
day as^aboTO ^®®.‘’““® after the 3rd 

P”“®® “0‘ otherwise provided for 

^^S*.*^* * ^®® ^y way of poundaite 

M Porahase money calculated at ^ 

™nL ?* "*P®* °n *’'« first five hund^ 
quarter anna in the rupee on any 

proceediiw •i®'^ “®y deposit the cost of 
where sut* fa av^a^\i?d • conveyance, 

server ^1 “ ®"®ft ®*a« tl>e processl 

or P^blfa snch'raUway 

ordinary fee and half as mich ’a£?. ^ 

fSL^^f^^^^yS^nferfhe Art TlWo"" 

N^^on No. 500. Judici^-^J^nS^ 


Rs. A. P. 

Rs. A, P. 

0 8 0 

1 0 0 

o 

o 

0 8 0 

- I 0 0 

2 0 0 



0 4 0 

0 0 0 

1 0 0 

2 0 0 

0 4 0 

0 0 0 

0 8 0 

1 0 0 


In all other suits. 



824 


THE COURT-FEES ACT 


[aPP. Ill 


B— Process Service Rules. 

The following rules, ^ under Section 20 of the Court Fees Act, 
No. VII of 1870, for the service and execution of processes issued by 
the Civil Courts outside the Presidency Town in the Madras Presi-. 
dency, have received the sanction of the Governor- General in 
Council : — 

' ■ i; Cmiral Nazarats."-^T)\exe shall be one general establishment 
of amins and peons for the execution and service of processes issued 
by all the Civil Courts at the following stations and at such other 
places as the High Court may hereafter direct Vellore, Cuddalore, 
Chingleput, Chittoor, Coimbatore, Cuddapah, Berhampore, Cocanada, 
Rajabmundry, Ellore, Guntur, Bapatla, Mangalore, Baxwada, 
Masulipatam, Madura, Tellicherry, Calicut, Palghat, Nellore, Salem, 
Mayavaram, Negapatam, Tiruvarur, Kumbakonan Tanjore, Tinne- 
velly, Tuticorin, Trichinopoly and Vizagapatani. 

Such establishment shall be under the immediate direction of a 
Central Nazir and the control of the District Judge ; or of the Sub- 
Judge in the event of a Central Nazarat being established at any 
station where there is no District Judge. (Substituted by Notification 
dated 6-7-1932— Vide G. O. Ms. No. 1700 Law General dated 
27-4^1932). 

ir. Deputy Nazir at outlying staiiom* — At all other stations 
the process establishment shall be under the immediate direction of a 
Deputy Nazir who shall be under the control of the District Munsif 
having jurisdiction at such station. 

Ill and IV. [Relates to pay and security of Nazirs — Omitted.] 

V. Officers to whom processes should be transmitted for 
service.— The proper officer to whom processes shall bo transmitted 
for service under Section 72 of the Code of Civil Procedure, 1882 
(Order V, Rule 9 of the Code of 1908) shall be : — 

(а) The Central Nazir in respect of all processes issued by any 

Court located or having jurisdiction at a station where 
there is a Central Nazir, for service within the jurisdiction 
of a Munsif located at such a station. 

(б) The Deputy Nazir, at stations where there is no Central 

Nazir, and in respect of process isjsued by any superior 
Court for service within the jurisdiction of an outlying 
Munsif. 

* VI. Presentation of application for issue of process and proce- 
duire thereafier.-^{l) All applications for the issue of processes except 
those for the issue of emergent processes whether money is deposited 
wit h them or not, ^and ex cept those (accompained with processes 

l Judicial Kotidcation No. 42^ dated 29th January 1884, published at pages 
111 to 114 of Part 1, Fort St. George Gasette, dated 19th February 1884. 

- 2 Added by R. O. C. No. 2163 of 1928. C, L. Notiecation dated 1U9.1928. 
Fort St. George Gazette,,Pt. pp. 1352-1353* , 
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of a design different from that of the date stamp used by the Chief Ministerial 
0£hcer. Date stamps may be obtained on indent from the Superintendents. Govern, 
ment Pi ess. 

2 ***»*** 

3. The Central or Deputy Nazir shall sign the processes now signed by the 
Chief Ministerial Officer and affix to the processes so signed a duplicate court seal 
with the word “ Nazarat inscribed thereon, which will be supplied to him for the 
purpose. 

4. The presiding officer of the Court shall send money orders relating to the 
service of processes received by him to the Central or Deputy Nazir, instead of to 
the Chief Ministerial Officer. The Central or Deputy Nazir shall make a note of 
the particulars relating to the money orders in his register. 

5. A notice showing the unexpended witness batta available for refund and 
directing parties and pleaders concerned to apply for refund on such two days in 
each week and at such hours as the Court may in its discretion fix with due regard 
to the convenience of all parties, shall be exhibited on the notice board of the Court 
daily. In cases where the party or his pleader has failed to obtain a refund of the 
unexpended witness batta within the time prescribed in rule 170 and where the same 
has bad to he remitted to the Treasury, a penalty of one anna per half rupee or 
fraction thereof shall be imposed upon the party in the event of his applying for 
refund at a later date. 

^ (5) Application for issue of process accompanied with process 
prepared or not presented along with the plaint, memorandum of 
appeal, cross objection or application shall after the plaint, memo- 
randum of appeal or cross objection or application has been admitted, 
be transmitted to the Central or Deputy Nazir who will enter them in 
the B Register (Civil Register No, 53). 

VIL Intimation of receipts aiid disbursements in the Nazar at 
to the Chief Ministerial Officer,-^ As soon as possible after 3 p.m. or 
such hour as the District Judge may fix, the Central or Deputy Nazir 
shall send to the Chief Ministerial Officer the receipt books and a 
statement of the totals of stamps and all amounts received and of 
money expended during the day, in order that the necessary entries 
may be made in the cash book, ledger and register of documents and 
court-fees. 

VIII. Lists of processes for service in other Nazaratsr^Ono 
hour before the post time for each outlying Munsif’s station, the 
Central or Deputy Nazir of each Court shall p^’epare lists from his 
registers of all processes to be served or executed within the jurisdic- 
tion of outlying Munsifs and such lists shall forthwith be sent by post 
on His Majesty’s Service to Deputy Nazirs together with all such 
processes. 

IX. Procedure on receipt of processes for service.^ On receiving 
any batch of processes, the Central or Deputy Nazir, as the case may 
be, shall give them general numbers and enter them in a register 
which will be kept by himself or under his superintendence in the 
form B, annexed hereto {vide Civil Register No. 53). 

r l'. G. O. 2865 Mis. Law General, Notiheation, dated lU2-t928 Fort St, 
Gazette, Part II, pp. 1352«1353, 
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XVI, Rmtittanie of witness hatta. — The total amount • of the 
batta of witnesses, etc., on all the processes issuing to a given Court 
on any day for service shall be remitted by money order by the Court 
issuing the processes to the Court to which the processes are sent 
for service at the same time as the processes are despatched to the 
latter Court. Any unspent balance in the hands of the Court 
serving the processes shall be returned to the Court issuing the 
processes by money order at intervals of a week, (but it may be 
remitted along with witness batta if such is being remitted at an 
earlier date); and the presiding Judge, or in the case of a District 
Court or a Sub- Court, the Sharistadar, shall check and verify from 
week to week ths issue of such money orders : the money order 
commission in the above cases shall be charged in the contingent bill 
of the Courts. (Substituted by Notification P. Dis. No. 761 of 1934 
dated M 1-1934). 

XVII. Statement of money orders issued to other courts^ — On 
or before the 6th of each month, the Court issuing money orders under 
the preceding rule shall send to each Court to which money orders 
have been issued in the preceding month a statement showing the 
number and particulars of the money orders so issued : and it shall be 
the duty of the presiding officer of the latter Court to see that the 
amount involved have been received and accounted for. 

XVIII, Emergent Processes. — ^The presiding Judge of any Court 
may, for any sufficient reason, at any hour of the day, transmit a 
process for emergent execution within the jurisdiction of the head- 
quarter Munsiff, and it shall be the duty of Central or Deputy 
Nazir (as the case may be) on receiving such process signed by the 
Judge, to make immediate arrangements accordingly. 

In a case of very special urgency, the presiding Judge may 
deliver any such process to one of the process servers in attendance 
on his Court for immediate service or execution, 

XIX. Execution thereof fiot to be delayed- The Deputy 
Nazirs of outlying Courts shall, on no account delay any process which 

. may be signed by a presiding Judge as emergent. All other processes 
it shall be lawful for them to keep back for any period, not exceeding 
three days, which may be necessary to admit of a sufficient number 
accumulating for a particular neighbourhood. 

XX. Deputation of special process-server from headquarters**^ 
The presiding Judge of any superior Court may direct, on the applica- 
tion of the party applying for any particular process which would 
ordinarily be sent for service to an outlying Court, that it be served 
or executed by a special process server from headquarters, provided 
that the pay of such process-server at the rate of 8 annas a day for a 
peon or one Rupee a day for an amin, for the time he is likely to be 
employed on such duty be paid in advance ; and the Judge may, for 
any sufficient reason, direct that such extra charge be costs of the 
suit or proceeding. 
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shall reduce the number of peons in the Central Nazarat, or any 
outlying Court, whenever the average number of processes issued to 
each man (exclusive of those allowed under Rule XXII to be in 
lattendance in the Courts) falls short of the prescribed average by more 
than ten per centum : (Substituted by Notification P. Dis. No. 286 of 
.1934 dated 28-4-1934) 


Criminal Courts. 

Fees for Service of Process. 

[364] All payments for the service of processes by the Criminal 
Courts in the Mufassal subordinate to the High Court, in the case of 
offences triable by summons case procedure, other than offences for 
which the Police may arrest without warrant, shall be collected 
according to the rates fixed in the subjoined schedule 

Schedule — Criminal Courts, 

(1) Summons to defendant ... Re. 0 8 0 

And for every additional defendant, if applied for at the 
same time and if resident in the same neighbourhood 

... Re. 0 4 0 

(2) Summons to a witness ... ... Re* 0 8 0 

And for every additional witness, if applied for at the 
same time and if witness resides in the same neigh- 
bourhood ... ... ... Re. 0 4 0 

^ {3) Warrant of arrest ... ... Re* 0 12 0 

(4) Notice (including notice to parties in revision petitions and 
other applications), order, injunction or warrant, not 
otherwise provided for ... Re. 0 8 0 

(1) If a process is to be served or executed within a radius of 
six miles from the Court-house, half the above rates only shall be 
charged. The Judge of every Court shall determine wbat villages 
.'are within the above radius, and a list of such villages shall be 

notified in a conspicuous place in the Court house. 

(2) When a warrant remains unexecuted for 15 days after its 
-delivery to the officer entrusted with its execution, an additional fee 
at the same rate shall be levied from the party, at whose instance the 
-t^ant was issued for every 15 days or portion of 15 days until 
return is made,' provided that the delay in executing the said warrant 
is fiot attributable to the officer of the Court. 

, (3) This ehaU uot apply to warrants issued under Planters 
AsAiMsdraa. Act. 1. of 1903) arid foryrarded to sui ofScer of the 
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(c)‘ Where the witness in question has been compelled to attend* 
by a process issued under section 540 of the Code. 

' (i) Cases in which the Court certifies that the attendance of' 

' such witness was directly in furtherance of the interest of 
public justice. 

[367.1 For the purposes of these rules, Europeans, Anglo-Indians, 
and Indians shall be divided into three classes and the Magistrate 
before whom they are required to appear, or, in the case of witnesses’ 
from the mufassal, the Magistrate of the district from which th^ 
come, shall fix the class with due regard to the station in life of each 
individual 

,[368.] The following are the maximum rate which may be 
awarded to the several classes of witnesses and no expenses in excess 
of, or other than, those here provided for, shall be allowed : — 
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The rates mentioned in the above table are those revised by tbe High Court 
in' Bise! Nm 927 of 1917. " Even now tbe rule does not erpressly state the allowance 
and tetta that haveio be! given to a witness residing in the city for his attendance 
in Court. 

' ‘‘li^^'ire are only iwo classes, the first and second class witnesses will be paid 
higher class fare and third class witnesses tbe lower class fare. 
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shall be served on the party direct (Dis. No. 278 of 1928, dated 
9-3-1928). 

63. The fees for the service of notices on respondents shall be 
paid in the form of Court-fee labels, and the Court-fee labels shall be 
attached to a memorandum in Form No. I of Appendix IV (A. S. 
Rules). 

64. When an appellant or his pleader has failed to pay into the 
Registrar*s Office within the prescribed periods the fees required for 
the service of notices on the respondent, the appeal or appeals shall 
be posted for the orders of the Court. 


NOTIFICATIONS BY THE BOARD OF REVENUE UNDER THE 
COURT-FEES ACT (vil OF 1870). 

Fort St. Georges August /, 1873, 

(Published on pa^e 1257 of the Fort St George Gazette, 5th August 1873.) 

The following rule framed by the Board of Revenue in exercise 
of the power conferred by the Court-fees Act, section 23, and approved 
by the Governor of Fort St. George in Council and the Governor- 
General in Council, is notified for general information : — 

The number of process-servers fixed by the District Collector 
for his own office and the offices subordinate to him shall be so fixed 
that the cost of the establishment may be at least covered by the 
amount of fees levied on the processes served and executed by them. 
It shall be reported to the Board of Revenue in the first instance 
for confirmation, and shall be altered from time to time as they may 
direct, and it shall not be increased without their sanction ; but the 
Collector shall have power to transfer process-servers from one office 
to another within his jurisdiction as experience may dictate, and, 
when convenience requires that process issued by one officer shall be 
served by the process-servers attached to another, they may be 
served accordingly. 


PROCESS-SERVICE FEES. 

^114. The Government of India having directed that all 
collections for the service of processes shall be made by means of 
stamps, the following rules were issued by the High Court:— 

(0 All collections shall be made by Court-fee labels to be 
affixed to the application for the issue of process# 
Such labels will be punched immediately on receipt by 
the officer appointed to receive the application who 
will endorse a note on the process that the proper fee 
^ur the issue thereof has been levied. In the event of 

standing orders pnbUshed in the Madras Stamp 
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APPENDIX IV. 

denomination and kind of stamps. 

A— Rules made by the Government of India. 

notifications of the government of INDIA UNDER THE 
COURT-FEbS ACT (VII OF I870). 

Calcutiay the 20th March 7SS5. 

(Published on page 213 of the Gastcth of fndi t fS85t Part I. 

1 No, 1522. — In exercise of the powers conferred by section 26 of 
the Court Fees Act, 1870, the Governor- General in Council directs 
that the additional court-fee payable under section 10-E of the said 
Act on Probates and Letters of Administration shall be denoted 
either— 

[a) by impressed and adhesive stamps in the manner prescribed 
in Notification No. 361 of 18th April 1883 ; or 

(&) wholly by adhesive stamps of the kind des('.ribed in clause I 
of Notification No. 361 of 18th April 1883. 


Simla the 18ih A^ril 1883, 

(Published on page 189 of the of India lB8Sy X^irt X, 

2 No, 36L— In exercise of the powers conferred by sections 26 
and 27 of the Court-Fees Act, 1870, and of all the other t)ovver8 enabling 
him in this behalf ; and in supersession of notification by the Govern- 
ment of India in the Financial Department No. 1520, dated 5th March 
1875, and all other notifications on the subject, the Governor-General 
in Council is pleased to issue the following directions : — 

1, When in any case the fee chargeable under the said Act is 
less than Rs, 10, such fee shall be denoted by adhesive stamps only. 
Such adhesive stamps shall either be the adhesive stamps a of the 
size and pattern introduced in 1883 bearing the words “ Court-fee,” 
and containing three lines in the middle with the Queen's head and 
the value printed on the left side, a or adhesive stamps of any different 
shape, size or pattern, bearing the words ” Court- Fees ” which may 
hereafter be issued for use in supersession of, or in addition to, the 
adhesive stamps now in use. 

IL When in any case the fee chargeable under the said Act 
amounts to or exceeds Rs. 10, such fee shall be denoted by impressed 
stamps bearing the words “ Court-Fees,” adhesive stamps being only 
employed to make up fractions of less than Rs. 10. 

XThis is superseded in Madras by Madras Government Notification dated 
27-3-1929, for which see infra, 

2 This is superseded in Madras by Madras Government Notification dated 
25-2-1924 for which see infra, 

(a-^) Substituted by Government of India Notification No. 1494-$. R,, dated 
29th March 1895, Pwt St, George Gazette, 9th April 1895, Part 1, page 431. This 
order came into force on the Ist July 1895. See at page 837 infra. 
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B— ‘Rules made by the Madras Government. 

Rules for the stamps to he used. 

The 25th February 1924- 

L— 'In exercise of the powers conferred by section 26 of the 
Court-Fees Act, 1870 (VII of 1870), as amended by the Devolution 
Act, 1920 (XXXVIII of 1920) and the Madras Court Fees (Amend- 
ment) Act, 1922 (Madras Act V of 1922) and all other powers enabling 
him in this behalf and in supersession of the notification of the 
Qovernment of India No. 1522, dated 20th March 1885, published on 
page 213 of Part I of the Gazette of Indiat dated 21st March 1885 
the Governor in Council is hereby pleased to direct that the additional 
Court-fee payable under section 19-E of the first mentioned Act on 
Probates or Letters of Administration shall be denoted either— 

(a) by impressed and adhesive stamps in the manner prescribed 
in the notification of the Local Government in the Revenue Depart- 
ment, No. I, dated 25th February 1924, or 

{h) wholly by adhesive stamps of the kind described in clause 1 of 
the said notification of the Local Government. 

[B.P.R. Mis. 09, Sth April 1)20.] 

Adhesive stamps and Impresed stampsS when to be used 
respectively.^lv exercise of the powers conferred by 
sections 26 and 35 of the Court- Fees Act, 1870, as amended 
by Act XXXVIII of 1920, and the Madras Court-Fees 
(Amendment) Act, 1^22, and all other powers enabling 
them in this behalf and in supersession of the notification 
of the Government of India No. 361, dated 18th April 
1883, published at page 307 of the For# Sf. George 
Gazette, Part I, dated 8th May 1883, the Local Govern- 
ment are pleased to issue the following directions 

(0 When in any case the fee chargeable under the said Act 
is less than Rs* 25, such fee shall be denoted by adhesive stamps only* 
Such adhesive stamps shall either be the adhesive stamps of the size 
and pattern introduced in 1883 bearing the words “ Court-Fee," and 
containing three lines in the middle with the King'^s head and value 
printed on the left side, or adhesive stamps of any shape, size or 
pattern bearing the words “ Court-Fees " which may hereafter be 
issued for the use in supersession of or in addition to, the adhesive 
stamps now in use. 

(n) When in any case the fee chargeable under the said Act 
amounts to or exceeds Rs. 25, such fee shall be denoted by impresed 
slasops bearing the words " Court- Fees " adhesive stamps being only 
employed to make up fractions of less than Rs. 25* 

If in- any case the amount of the fee chargeable under the 
said Act involves f^tiqn. of an ai^na,. such fraction shall be renutted 
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2. When in the case of fees amounting to or exceeding Rs. 25, 
the amount can be denoted by single impressed stamp, the fees shall 
be denoted by a single impressed stamp of the required value. But 
if the amount cannot be denoted by a single impressed stanii>, or if a 
single impressed stamp of the required value is not available, an 
impressed stamp of the next lower value available shall be used, and 
the deficiency shall be made up by the use of one or more addi- 
tional impressed stamps of the next lower values available which may 
be required to make up the exact amount of the fee in combination 
with adhesive stamps to make up fractions of less than Rs. 25. 

3. Any adhesive stamps which may be used under Rule (2) 
shall be affixed to the impressed stamp of the highest value employed 
in denoting the fee. 

4. When two or more impressed stamps are used to make up 
the amount of the fee chargeable under the Court Fees Act, a portion 
of the subject-matter shall be written on each impressed stamp so 
used, and\ the writing on each stamp shall be attested by the signa- 
ture of the person or persons executing the document* 

KoTE.-*The following executive insttuetions have been issued by the X^ocal 
Government :~-Wben two or more impressed stamps are itsccl to make up the 
amount of the fee chargeable under the Court Fees Act, a portion of the subject* 
matter shall ordinarily be written on each stamped sheet* Where this is imprac** 
ticable or serious'y inconvinient the document shall be written on one or more 
sheets bearing impressed stamps of the highest value, and the remaining stamps 
shall be punched and cancelled by the Court or its chief ministerial officer and 
attached to the grant, a certificate being recorded by the Court or its chief minis* 
terial officer on the face of the first sheet of the document to the effect that the 

full CourUee {viz , Rs ) has been paid in stamps The writing on each 

stamped sheet shall be attested by the signatuxe of the person or persons execut* 
ing the documents (G. O. No 77, Revenue^ dated 5th January 1905,) 

5. When one or more impressed stamps used to denote a fee 
are found - insufficient to admit of the entire document being written 
on the side of the paper which bears the stamp, so much plain paper 
may be joined thereto, as may be necessary for the complete writing 
of the document, and the writing on the impressed stamps and on the 
plain paper shall be attested by the signature of the person or per- 
sons executing the document. 

6. In the blank space left in the adhesive stamps, the vendor 
shall insert the name of the purchaser, the date of sale and his own 
ordinary signature. (G, 0* No. 635, Revenue, dated 19th May 1883, 
and H.'C. Pros. No*. 2226, dated 10th July 1883, published at page 
322 of Part 1 of the Ftxrt Si, George Gazette^ dated 22nd May 1883 as 
amended by G. 0. No. 297, Revenuei dated 25th February 1924 ) 

Fort St, George, 15th Februar^y 1872, 

(jl^blished on page 405 of the Port St, George Oauette^ dated 28th February 1872.) 

Under the authority vested in him by section 27, Act VII of 1870 
(Court-Fees), the Right Honourable the 
Sections?. Governor in Council prescribes the following 

rule for general observance 
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stamps. The salaried vendor’s stall or office shall be open daily for 
the-sde of stamps on all days (except on such days as the Court sTia ll 
^Qt be sitting) between the Wr of 10 a.m. and 5 p.m. 

ly . (l) A bound register in the appended form called the “ refund 
certificate book ” shall be maintained in each of the Courts. The 
Bench Clerk of the Court ordering refund of half cost shall prepare 
without delay the refund certificate. Such certificate shall, after being 
bheeked and siped by the Head Clerk and the Registrar (or a Judge), 
be delivered to the party concerned by a clerk of the Court. Such 
clerk shall maintain a register showing the delivery of the refund 
certificates of all the Courts and he shall forward the duplicate of every 
certificate delivered to the salaried vendor. 

(2) The amount mentioned in each refund certificate shall be paid 
to the party concerned by the salaried vendor who shall be provided by 
ffie Local Government with a permanent advance for the purjiose. 

■ ■ (3) The salaried vendor shall, from time to time, draw from the 
Deputy Collector of Madras the amount paid on refund certificates on 
delivering to him the certificates so paid and such certificates shall be 
kept by the Deputy Collector as vouchers for the amount disbursed by 
him to the salaried vendor. 


,(4) At the end of each month the Registrar shall forward to the 
toUector of Madras a memorandum showing the numbtT of refund 
.certificates issued during the month and the amount of each such 
^certificate. , 


Duties as to eaami* 
nation of stamps. 


V. It shall be the duty of the Head Clerk or other officer 
appointed by the Chief Judge to receive plaints 
and other documents to see that the blank space 
in any plaint or document is not unnecessarily 
covered with stamps, that stamps of the projicr description and value 
ore affixed and that the stamps are subsequently punched and cancelled 
properly before action is taken on such plaint or document. A receipt 
ior. memorandum for every plaint or document presented shall, if so 
required, be granted to the party concerned. 


I* _ . 

l^ules inapplicable to 
bdunSel and attorneys 
smd to costs of i«fer> 
ebccs to High Court. 


VI. These rules shall not apply to fees 
payable to any Advocate or Attorney of the High 
Court in any case certified, or to the costs of any 
reference to the High Court. 


[G. 0. 2236, Law (General), 6th June 1932; B. P. R. Mis. 173, 18th June 1932.] 
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jurisdiction, that the Sarishtadar in the Superior Courts, and Head 
Clerk in the District Munsif s Courts, shall personally attend to, and 
be personally responsible for the strict fulfilment of, the duty of 
receiving documents to be filed, examining the correctness of the 
stamps attached thereto, and immediately cancelling such stamps, as 
required by section 30 of the Court- Fees Act. There will be no 
objection to the ministerial officers named employing trustworthy 
subordinates to do the mere manual work of cancelling the stamps as 
proposed by some of the Judges ; but it will ])o on the distinct 
understanding that the Sarishtadars or the Hoad Clerk, as the case 
may be, will be personally responsible for the due execution of the 
duty and for any defalcation or fraud that may occur in connexion 
with it. The Government expect District and Subordinate Judges 
and District Munsifs so to inspect and test the work of their officers 
from time to time as to ensure attention to the duty, and to limit 
opportunities for fraud (G. 0. No. 1944^ Madraa, dated Kith August 
1877). 

(2) Cancellation of adhesive Conrtfee labels to prevent re-user 
thereof. 

The Governor-General in Council has recently had under consi- 
deration the best method of cancelling adhesive Court-fee labels so 
that they may not be fraudulently used again. 

U) Second j^unching thereof by the Record-keeper . — Under Act 
VII of 1870, section 30, court-fee labels are cancelled 
by punching out the figurehead, but this does not perhaps 
afford sufficient protection and, pending further considera- 
tion of the subject, the Governor- General in Council 
directs that the record-keeper of every Court shall, when a 
case is decided and the record consigned to his custody, 
punch a second hole in each label distinct from the first 
and note the date of his doing so at the same time. The 
second punching should not remove so much of the stamp 
as to render it impossible or difficult to ascertain its value 
or nature. (G. L Resolution, 24th July 1873^ G. 0., 
Madras, No. 1095, dated 5th August 1H73). 

The directions in G. I. Resolution, 24th July 1873, apply only 
to adhesive label used under the Court-Fees Act. Impressed stamps 
used for denoting court-fees need not be cancelled or punched other- 
wise than as required by section 30 of the Court- Fees Act. (G. 0. 
No. 2509 g dated 20th September 1883.) 

The Governor-General in Council observes that, under the 
provisions of the Court-Fees Act, the cancellation of stamps must be 
effected by the Court or Office receiving the document to which a 
stamp has been affibced. 

(6) LcMs affixed to certified copies, certificates, etc., should be 

' ' . cancelled before issue — His Excellency in Council is not 
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and for what purpose, it has been delivered, and on its return, to 
-examine it and ascertain if it be in the same condition in which it was 
issued from his office, and, if it be not in the same condition, to bring 
the circumstance to notice. {H. C. Circ, No, 213/ ^ dated 13th 
Octohef ISSIn) 

( 4 ) Stamps affixed to docu^mnts to be punched, before any actiofi 

is Standing Orders Nos. 86 and 88 in Section V of the Stamp 

Manual will be amended as shown in the Annexure to this order. 
The Board of Revenue is requested to incorporate the provisions of 
Chapter VIL Section V of the Stamp Manual as now amended in the 
place of note (3) to paragraph 6 of its Standing Order No. 172. 

His Excellency, the Governor in Council, desires to draw the 
attention of officers in all departments to the provisions of these 
Standing Orders. It should specially be noted that, as laid down in 
Standing Order No. 88, it is the duty of every officer before whom a 
document bearing an adhesive stamp label is produced, to see that it 
has been properly punched and cancelled before any action is taken 
on it. The rule laying down that every clerk who submits for orders 
a document bearing an adhesive stamp, shall be responsible for seeing 
that it has been duly punched, should be strictly enforced. There is 
reason to believe that serious loss of revenue is caused by the 
improper use a second time of adhesive stamps, which have not 
been duly cancelled on first presentation. {G. O, No, 2109^ Revenue^ 
dated 22nd Jum 1910,) 

Annexure, 

Standing Order No, 86 {now No, Every officer presiding 

over a Court or Office and receiving a document liable to stamp duty 
under the Court- Fees Act and stamped with adhesive stamps should, 
after satisfying himself that the document is properly stamped, see 
that a date stamp is applied to it in such a manner as to cover or 
touch some part of the stamps, but not in such a way as to obliterate 
the entries thereon or to render the detection of forgeries more difficult. 
The stamp should then be cancelled by punching out the figurehead. 
The punch, used for this purpose should be large enough completetly 
to remove the figurehead. 

( 5 ) Documents insufficiently stamped to be returned without being 
punched,'-'U the document is insufficiently stamped the date stamp 
should not be applied to the stamps on it, nor should the stamps be 
cancelled by punching out the figurehead. The dooument should be 
returned to the parties concerned for re-submission properly stamped. 

[Stamps affixed to documents in excess of legal requirements 
should be punched. No refund or renewal can be granted where the 
amount of the excess value is less than one rupee. In cases where 
the value of excess stamps is not less than one rupee, the party 
concerned ' will be allowed refund of their value after deducting one 
anna^fi the-rupecrf * He should be given a certificate (Form licXXVli 
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receive back their value less discount within 30 days at a specified 
treasury and at the same time send an advice in Form No. LXXXVII 
(now Form No. L) to the treasury officer. The certificate will 
become null and void after the expiry of the 30 days and refund will 
not be admissible thereafter. 

The presiding officer of the Court will note under his intitials 
the date and number of the certificate on the stamps affixed in 
excess, so as to prevent fraud. {K C* Dis. No. 1320, dated 22nd 
July 1916) 

[11) Reporting casee of infringement of the rules for the 
sale of stamps. 

All officers presiding over Civil Courts are requested to bring to 
the notice of the Revenue Divisional Officers cases which may come 
to their notice of infringement of Rule 15 of S. O. No. 75 at page 
291 of the Stamp Manual (Edition 1902) (R. 11 of the rules published 
at p. 260 of the Stamp Manual 4th edn., read with Standing Order 
No. 76 published at p. 320) prohibiting a licensed vendor from attempt- 
ing to supply a stamp higher in value than the highest he is fiuthorized 
to sell by the sale of a number of impressed sheets of lower value. They 
are not expected to hold any inquiry as to whether the rule has been 
actually infringed or not, but merely to give information of the cases 
to the Revenue Department with particulars such as the .serial numbers 
of the stamps, their value, date of their sale, and namo of vendor and 
purchaser appearing on the stamps themselves. (H. C. D/s. No. 1096^ 
dated 19th June 1916). 

For the Standing Orders of the Board of Revenue as regards 
checks against fraud, see pp. 328-330 of the Madras Stamp Manual 
4th edn. 

Rules made by the High Court of Lahore. 

Rules made hy the High Court under the ptywer conferred by section 30 

of the Court-fees Act, VI 1 of 1870, atid all other powers in that 

beihalf, regulating the cancellation of court-fee stamps^ 

Rules. 

1. The cancellation of court-fee stamps shall be effected,— 

{a) when a document bearing a court-fee stamp is received by a 
Court competent to receive the same ; 

(6) when a court-fee stamp is paid in on account of process fee ; 

(c) when a court-fee stamp is affixed to a document issued by 

any Court or office ; 

(d) when the record of a case in which court-fee stamps have 

been filed is finally made over to the Record-keeper for 
safe custody. 

2- Court-fee stamps falling under clauses (a) and (b) of the 
fwe^ing, rule shall be cancelled immediatdy on receipt of the 
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the receiving officer shall examine the court-fee stamps in the 
record and either certify on the index of papers that they are 
complete, or immediately bring to notice any deficiency, as the case 
may require. 

6. Record-keepers will be held personally responsible that the 
stamps appertaining to the records under their charge are complete, 
and that they have been duly cancelled in accordance with these 
instructions. Should a record be sent into the record-room in which 
the stamps are incomplete or not duly cancelled, the Record-keeper 
shall report the circumstance at once to the head of the office, and 
shall defer entering the case in its appropriate register until orders 
have been passed in the matter. 

7, When a record containing court-fee stamps is taken out of 
the record room for any purpose, each official through whose hands 
it passes must note on the index of papers or on the list of records 
where such a list is with the record, that he has examined the court- 
fee stamps in the record, and that they are complete, or, if they are 
not complete, at once report the fact for orders. 

Note.^1, To facilitate the examinations required by the above 
rules a column has been inserted in the index of papers attached to 
each record which shows at a glance what papers in the record bear 
court-fee stamps, and the number and value of the stamps attached 
to each of such papers. 

2. These rules do not supersede in any way the instructions 
contained in paragraph 49 of the Punjab Stamp Manual, Edition of 
1913. 

3. Paragraph 50 of the Punjab Stamp Manual, Edition of 1913, 
contains further instructions with regard to fraudulent practices in 
respect of court-fee labels and is added here for the information of 
the Courts: 

“ 50. Further precautions against the fraudulent use of court- 
fee labels a second time were, under the orders of Government, pres- 
cribed by the Superintendent ot Stamps in his Circular No. 1, dated 
24th April 1877, of which the effective portions are extracted below. 
It is to be noted that at that time adhesive labels alone were used to 
denote fees of Court : — 

“ The first and most important point to be guarded against is the 
re-use of stamps which have once been used ; such stamps may have 
been punched, or they may have been left unpunched, and passed into 
the record-office and there removed. In the case of a removed 
stamp that has been punched once, it is clear that its use a second 
time can only be effected by the dishonesty of the native subordinate 
who, in the first instance, recdves the documents presented by 
suitors. In the case of a removed stamp that has not been punched, 
it is possible that it may have been so little injured in the removal as 
to be used a second time without detectionf unless the stamps be 
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Letter to the Government of Bombay, No. 230, dated the 20th 
April 1885. 

Letter from the Government of Madras, No. 953, dated the 30th 
September 1887. 

Resolution. - In supersession of all existing? orders on the subject, 
the Governor-General in Council is pleased to authorize the refund 
of the value of impressed Court-fee stamps and of Court fee adhesive 
labels in accordance with the following rules : — 

1. (a) When any person is possessed of impressed Court-fee 

stamps for which he h.'is no immediate use, or which have 
been spoiled or rendered unlit or useless for the purpose 
intended, or 

(&) When any person is possessed of two or more (or, in the 
case of denominations lielow Rs. 5, four or more) Court- 
fee adhesive labels which have hcvcy been detached irom 
each other and for which he has no immoclintc use, the 
Collector shall, on application, repay to him the value of 
such stamps or labels in money, deducting one anna in the 
rupee, upon such person ifelhcriufi up the sawe to be 
cancelled and proving to the Collector's satisfaction that 
they were purchased by him with a bona fuic intention to 
use them, that he has paid the full price thereof, and that 
they were so purchased or, in the case of imjm^sed Court- 
fee stamps, so purchased, spoiled or rench'.nnl useless, within 
the period of six months preceding tho date on which they 
are so delivered. Provided that Local Gov(?rninents [//m 
Board of Revenue*^ Mad ran Not ifi cation] may, in special 
cases, allow refunds when application is made within one 
year from the date of purchase of tho stamps or labels, or, 
also in the case of inpressed Court* fee stamps, within one 
year from the date on which the stamps wore spoiled or 
rendered useless. The Local Governments may, at their 
discretion, delegate this power to any subordinate authority 
[The last sentence otnittai in Madras Notijication.] 

2. When a licensed vendor surrenders his licence or dies, the 

Collector may, at his direction, if be considtirs that tho circumstances 
justify the application, repay to him or his representatives, as the 
case may be, the values of stamps and labels, not s]^oiled or rendered 
unfit for use, returned into the Collector’s store, deducting one anna 
in the rupee; or he may issue stamps and labels of other values in 
exchange, provided that, in the case of adhesive Court-fees labels, their 
value may not be refunded, nor stamps and lables of other values 
issued in exchange, unless, in cases where the value of each label is 
not less than Rs. 5, there are at least two such labels which have 
never been detached from each other ; and in cases where the value 
of ^ch label is less than Rs. 5 unless there are at least four such labels 
which have never been detached from each other* 
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2. Stamps affixed to documents in excess of legal requirements 
should be punched and treated as spoiled stamps for purposes of 
refuhd when their value is not less than one rupee. The stamps 
themselves should not be returned but the party concerned will be 
given a certificate (Form No. L first portion) to the effect that he is 
entitled to receive back their value less discount wtthin ninety days at 
a specified treasury. An advice (Form No. L second portion) should, 
at the same time, be sent to the officer in charge of the treasury. The 
certificate will become null and void after the expiry of the ninety 
days and refund will not be admissible thereafter. The renewal of the 
certificate or the issue of a fresh or duplicate one on any ground what- 
ever is prohibited. (Boards’ I’rocccdings No. l.S8/5fi7-R., Mis., 27th 
April 1916. Board’s Proceedings No. : 0/408-R., Mis., 25th March 
1919.) 


97. (a) When any person is po.ssessed of impressed Court-fee 
stamps for which he has no immediate use, or which have 
been spoiled or rendered unfit or useless for the purpose 
intended, or 

(b) When any person is possessed of two or more (or, in the 
case of denominations below Ks. 5, four or more) Court- 
fee adhesive labels wlticJi hnvc iimtr been detached from 
each other and for which he has no immediate use ; 

the Collector shall, on application, repay to him the value of such 
stamps or labels in money, deducting one anna in the rupee, upon such 
person delivering up the same to be canadled and proving to the 
Collector’s satisfaction that they were purch.-ised by him with a bona 
fide intention to use them, that he has paid the full price thereof, and 
that they were so purchased or, in the case of impressed Court-fee 
Stamps, so purchased, spoiled or rendered mseless within the period of 
six months preceding the date on which they are so delivered. Pro- 
vided that the Board of Revenue may, in siwcial cases, allow relunds 
when application is made within one year from the date of purchase 
of the stamps or lables, or. also in the case of impressed Court-fee 
stamps, within one year from the date on which the stamps were 
spoiled or rendered useless. Applications in such cases should bo 
submitted for the orders of the Board of Kevenue if refund is reconi>‘ 
mended. In cases of special hardship, however, the Hoard of Revenue 
may sanction the refund of the value, or replacement, of detached as 
well as spoilt Court-fee adhesive labels provided the application is 
put in within the period prescribed above. (Board's Proceedings No. 
434, 9th September 1895. Board’s Proceedings No. 206, 3rd March 
lo88*} 


1. Id the case of impressed Court-fee stamps, the power vested in the Board 
sSt.^“pebmry No. 2 /461.R.. 

.*■ " “curring in this Standing Order, includes all 

^vmcmal Tahsildars and Deputy Tahsildars in independent charge, 

(Board’s Proceedings Ko. 132/770-R , Mis., 9(h June 1909.) cnarge, 
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it with the certificate to Treasury Deputy Collector, 
who will dispose of the case riccordinfjf to its merits, or, 
if necessary, take the orders of the Collector, The 
Deputy Collector will invariably enter, on the memoran- 
dum of objections, his decision or opinion on the point 
and sign it with his usual signature. 

{vi) If satisfied of the correctness of the certificate, the 
Accountant will write the micessary order for payment 
on the back of the certificate itself and, after obtaining 
the signature of the Deputy Collector, will send the 
certificate to the parties who are entitiod to receive such 
payment by post “ Bearing, ” if th(^y are not present to 
receive it in parson. 'Phe Accountant will note the 
date of delivery or despatch of the certificate in the 
register kept by him, referred to in paragraph (iii). 

(vn) If any certificates be rejected in cons<.iciiience of contain- 
ing errors, they will be returned to the parties who 
hold or persent them with an endor.s<Mnent under the 
signature of the Deputy Collector specifying the cause 
of rejection, unless any circumstance rentiers it neces- 
sary to retain them. 

{viti) When proper parties are not present to receive the re- 
jected certificates, they will at onct^ bo stmt to them by 
post bearing and will not be allowed to accumulate 
among the public records till the parties come for 
them. 

{ix) On payment being made at the Muzur Treasury, the 
receipts of the persons to whom the refunds are made 
will be taken on the back of the certificates, which will 
then be cancelled aed forwarded by the Treasurer daily 
with his other accounts to the F I cad Accountant, The 
same course will be followed in the Taluk 'Preasiiries, 
and the certificates will be sent to the Iluzur with the 
Tahsildar’s monthly accounts in support of the payments 
entered in them. 

W The Head Accountant will, on receipt of the certificates, 
have their amounts compared with those entered in the 
several monthly accounts current, and forward the 
certificates to the Accountant-CJeneral along with the 
monthly Treasury Accounts. 

1. When a plaint disclosing a reasonable case on the merits is presented to any 
Civil or Revenue Court in such a form that the presiding Judge or officer, without 
summoning the defendant, rejects it not for any substantial defect l}Ut on account of 
an entirely technical error in form only, and so as to leave the plaintiff free to 
prosecute precisely the same case in another form against the same defendant or 
defendants, the value of the stamp on the plaint shall be refunded on presentation 
of an application to the Collector of the dfstrict in which the Court is situated, 
together with a certificate from the Judge or officer who rejected the plaint tliat it 
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that the stamps detailed therein and of the value of Rs. were 

destroyed and burnt in bis presence. A copy of the certificate of 
destruction shall be sent to the Accountant-General, Madras, on or 
before the 6th of evey month along with the plus and minus memo- 
randum of stamps. 

(3) The necessary entries on account of the above shall be shown 
in the monthly plus and minus memorandum of stamps sent to the 
Accountant-General, Madras, and in the stock registers and monthly 
accounts of the local depot. The discrepancies found between the plus 
and minus memorandum of stamps and the Treasury accounts shall be 
reconciled by the Accountant General, Madras, in direct communication 
with the officers concerned. 

1. These applications are exempt from stamp-duty. 

2. When applications for the refund of the \-alun of spoiled stamps arc rejected 
b accordance with the rules laid down in thts Stamp Manual, the words " refund 
refused should be written across each stamj}. Tn the cai^c of r.tamps for which 
there is no immediate use (section 54 of the Stamp Act) ilic ciidorscmonl should he 
so made as not to cancel the value of the stamps and piccludc thuir being used subse- 
quently if the owner so desires. 

These instructions apply to Court-fee stamps as \\(*11 as to Non-judicial stamps. 
[B. Ps, 52, 24th February 1899; 1C5/U05-R., Mis., 7lh Scplomhor 1912; 325-iU., 
Mis., 6th March 1915.] 


APPENDIX VH. 

RULES FOR THE RECOVERY OF COURT-FEES 
IN PAUPER SUITS. 

The following are the standing orders of the Hoard of Kovomio 
on the subject— Wde Madras Stamp Manual, 4ih cdn. pp, 338-340. 

106. The course to be pursued for the recovery of stamp-duty 
.in pauper suits is as follows 

On the receipt of a copy of the decree from the Court, which will 
be communicated to the Collectors of the districts concerned within a 
month after the passing of judgments, it will be sent to the Tahsildar 
, with instructions to ascertain, in the first instance, whether the party 
liable is able to pay. If he is able to ixiy, the Government vakil will 
>pply by petition to the Court, under the Civil Procedure Code, to 
recover the amount by the attachment and sale of the i>arty*s property. 
The application will contain the particulars required by the Civil 
Procedure Code as far as they are applicable to the case of execution 
* of a decree as to costs only, and a request for the payment of the costs 
of the application including vakil’s fee. The application may be 
presented at any time after the passing of the decree, whether the 
decree-holder has applied for execution or not. (Board’s Proceedings 
No. 127, 31st May 1899.) 

. . enquiry it is found that the prospects of recover- 

awarded in pauper suits are slender, or when 



tHB COtRt-FEES ACT 


[atv. vin 


^60 


111. When a defendant or respondent is not inclined to oppose 
the application, and when the Collector is of opinion that the appli- 
cation should be opposed, he will employ a vakil and cite witnesses. 
Such cases will naturally be r^re, and the regulation fee for the vakil 
and other costs incurred may be sanctioned by the Collectors. In 
cases w’here the fees and the costs do not exceed the costs awarded by 
the Court and such costs have been advanced by the vakil himself, 
the Collector is authorised to permit him to deduct from the costs 
recovered his fees and the costs incurred by him. The transaction 
■must be shewn in the accounts, on receipt of advice fioin the vakil, in 
accordance with Articles 19 and 2G, the Madras Financial and Account 
Code. (Board’s Proceedings No. 482, 1st September 1892.) 

112 . When a person is permitted to sue as a pauper, it is not 
necessary that a vakil should be employed to watch the further 
proceedings in the case ; but should circumstances subsequently come 
to light, which show that the indulgence granted to the plaintiff or 
appellant was one to which he was not entitled, the Collector will act 
in co-operation with the defendant or respondent in the manner 
.directed in paragraph 110 cr independently as laid down in paragraph 
,111. (G. 0« No. 2526, J. D,, 30lh September 1879 ; Board’s Proceed- 
ings No. 813, 3rd December 1887.) 

113 . Quarterly returns in Form XLVIll showing the progress 
made in the collection of the balance of stamp duly awarded to 
-Government in pauper suits should be submitted by all Collectors to 
the Board. The returns should be despatched on or before the last 
day of the month following the quarter. (Hoard’s Proceedings 
No. 345, 17th November 1898. Board’s Proccr^dings No, 2374, Mis,, 
'29th May 1900, Board’s Proceedings No, 2747, Mis , 1911i June 
1900. Board’s Proceedings No, 79, 6lh April 1900.) 

Collectors should add at the foot of the returns a ccriificalo to the effucl that 
the colleciioDs given in the returns agree with the treasury accounts, find should 
explain differences, if any. (Beard's Proceedings No. VHimUli, Mis., Hth 
.November 1917.) 


APPENDIX Vin. 

COURT-FEES UNDER CERTAIN ENACTMENTS, 

A— Presidencv Small Cause Courts Act (Act XV of 1882.) 
CHAPTER X. 

■ FEES AND CO:TS. 

• Institution fee. 71 . A fee^ not exceeding— 

(ff) when the amount or value of the subject-matter does not 
exceed five hundred rupees— the sum of two annas in the 
. ' . ■ rupe^ on such amount or value, 


1 The fee has heen raised in Bengai-Sco Bengal Act IV of l'323at p.OSfi s«^r 
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in the Small Cause Court, in which suit or proceediujj the c'lmount or 
value of the subject-matter does not exceed twenty-rupees, unless the 
Court is of opinion that the employment of such practitioner was 
under the circumstances reasonable. 


Sections 3, 5 and 25 
of Court-Fees Act, 
1870, saved. 


, contained in this Chapter 

shall aflect the provisions of sections 3, 5 and 
25 of the Court- Fees Act, 1870. 


♦ 


* • ♦ 


* 


THE FOURTH SCHEDULE, 

[See section 7i,] 

Fees for Summonses and otitkr Processks. 


, When the amount 


or value of the 
subject-matter 
exceeds 

But docs 1 
exceed 

Rs. 

Rs. 

0 

10 

10 

JO 

20 

50 

SO 

100 

100 

200 

200 

l-OO 

300 

400 

400 

500 

500 

600 

600' 

700 

700 

800 

800 

900 

.. .900 

1,000 

1,000 

1,100 

1,100 

1,200 

1,200 

1,300 

1,300 

1,400 

1,400 

1,500 

1,500 ■ 

1,600 

1,600 

1,700 

1,700 

1,800 

1,800 

1,900 

1.900 

2,000 


Fee for summonses. 


Rs. A. 

P. 

0 

2 

0 

0 

4 

0 

0 

8 

0 

1 

0 

0 

1 

4 

0 

1 

8 

0 

1 

12 

0 

2 

0 

0 

2 

4 

0 

2 

8 

0 


12 

0 

3 

0 

0 

3 

4 

0 

3 

6 

0 

3 

8 

0 

3 10 

0 

3 

12 

0 

3 14 

0 

4 

0 

0 

4 

2 

0 

4 

4 

0 

4 

6 

0 

4 

8 

0 


for other 
processes. 


Ks. A. P. 
0 2 0 

0 4 0 
0 8 0 

1 0 0 

2 0 0 

3 0 0 

4 0 0 

5 0 0 
COO 

7 0 0 

8 0 0 
9 0 0 
10 0 0 
10 8 0 
11 0 0 
11 8 0 
12 0 0 
12 8 0 
13 0 0 

13 8 0 

14 0 0 

14 8 0 

15 0 0 
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Section. ' 

(') 

Description of the clccnnifnt. 

Proper fee. 

(3) 

63 (-1) 

Suit under the sub-section ... Fifty rupees. 

,“6S, 

Suit under the section 

Fifty rupees. 

67(4) ■ 

Suit under the sub-section ... .Fifty ruptie.s. 

• 67 (5) 

Suit under the sub-scction 

Fifty rupees. 

70 (2) 

Application to court to recover from the Two rupees* 
funds of the endowment ihvt eontri- 
bution leviable by the Hoard or com- 
mittee. 

73 

Suits under the section 

1‘ifty rujums. 

76 (3) 

1 

Application to the court by a irtistee of riw‘ fee leviable on a 
a math or temple or any person Ijavinj* plaint under article 
interest for modifying or ca-ctdliitg anv 17, S,:bvdnln 11 of the 
order of the Hoard wuictioning aliena- Madias Comi'I'‘i!fts 
tion of immoveable properly ur.der Ainendincnt Act, 
sub-scction (1). 

77 (2) , 

Application to a court to modify or stM 
aside an order of the Duard undt^r sub- 
section (l) allocating any endovvnuuu, 
properly or the income thnrofroin to 
religious and secular purposes. 

Twenty rupees, 

78 

Application to the court for thdivery of 
possession of endowments to a trustnn 
appointed by the committee. 

Two rtipees. 

' 84 (2) 

Application to modify or set aside the 
decision of the Board under sub-ecc- 
tion (l). 

The f«M'. k‘\iable on a 
piatnl under article 
17, Scbedide U of 
the Madra-t CnurU 
Iweu’ Amendment Aetj 

* 

* 

* 


Grant of Cofien- 

Section 82. Tho President of a IJoard or Cominittce may 
grant copies of proceedings or other records of his ofTico on payment 
of such fees and subject to such conditions as may be d<itermined by 
the Board* 


referred to' is Art, P and not the new Xrt. "l7r\r Sev is 
M. L, J. 494 cited at p. 566 supra. 
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Nature of the 
document. 

The stage at or the 
cfficcr before whom 
filed or used. 

Authority, 

6. A petition or appli- 
cation in a pro- 
ceeding under 
secs. 105, 105 A, 
108 and I08-A of 
B. T. Act. 

Settlement Officer or 
Assistant S. 0- 

Sch. 11. Art. I (5). 

See 32 C. W. H. 1136(1928) 
G«pal V. Quruohttrton, 

7. A petition or appli- 
cation in a siiit< 
under section 106. 
B, T. Act. 

Settlement Officer or 
Assistant Settlement 
officer or Civil Court, 

Sch. 11, Art. 1 (a)k If the 
value is Rs. 50 or up- 
wards Sch. n Art. 1 (5). 

8. Application for 

commutation under 
sec, 40, B. T. Act. 

Settlement Officer or 
Assistant Settlement 

Officer, 

Sch. n, Art. 1 (6). 

9. A suit under sec. 
11 ’..A B. T. Act. 

Civil Court 

If simply declaratory Sch, 11, 
Art. (iii), but if, with 
consequential relief Sec, 7 
(IV) c, Court-Fees Act 



'Revenue Court 

Sch. 11, Art. 1 (b). 

10, Appeals under Sec. 
lOl-G. 

1 

Commissioner or 

Director of I,and 

L Records, Bengal. 

Sch, n, Art, 1 (c). 

11. Appeals under Sec« 
tion 109-A, against 
decisions of a Re- 
venue 0 £fi c e r- 
under sections 
105 to 108-A both 
inclusive. 

Special Judge ... 

Ad valcrem or Rs. 20 as the 
case may be. 

12. Application for 

copies. 

Revenue Officer. S. 0. 
and Asst S. O. 

Sch. II. Art. 1 (a). 

13. Certi&cation o f 

copies of final 
records otherwise 
than Govt. Rule 62. 

Revenue Officer 

::iausc (39) of No, 1872 J. 
dated 23-5-1 21 Bengal 
Govt. Calcutta Gazette, 
Pt 1. pp. 805, 877. 
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to lay down principles of compntaion wgich will bring out results more in 
accordance with the facts than those embodied in the old Act. 1 repeat, 
however that there is no intention to do anything which will directly or 
indirectly raise the amount of institution-fees payable in suits rotating to land. 

This is the main object of the Bill* The Bill contains one or two other 
minor provisions to which it is not necessary for me to refer at the present 
stage. " 

The motion was put and agreed to. 

The Hon’ble Mr, Ilbert also introduced the Bill. 

II 

Tee Select Committee" s Report* 

1. We have divided the Bill into three Parts, of which Part I 
deals with suits relating to laud and Part II with other suits, Part 
111 containing supplemental provisions. 

Part I is to be brought into force by notification of the Governor- 
General in Council, and it is proposed that Part II and the material 
portion of Part III come into force on the first day of July next. 

< 2. We have excepted from the oi>eration of section 8 (section 
4 of the Bill as introduced) the suits to which paragraph ix of 
section 7 of the Court-fees Act relates. In a suit for foreclosure or 
sale the principal and interest due under the mortgage-deed re- 
present the value of the suit for purposes of jurisdiction, while the 
value for the computation of court-fees is the principal only. 

’ 3. We have added to the Bill a section in the terms of section 
3^ of the Punjab Courts Act, 1884, and have proposed to repeal 
that section of that Act, 

4. We have so amended section 11 (section 5 of the Bill as 
introduced) as to give the appellate Court a discretion as to proceed- 
ing with an appeal in a suit which was instituted in a Court without 
jurisdiction as regards the value, and we have made the provisions 
of the section applicable to an appellate Court apply also to a Court 
exercising revisional jurisdiction. 

* * » :|e ♦ 

5. We do not think that the measure has been so altered as to 
require re-publication, and we recommend that it be passed as now 
amended. 

III 

Speech on presentation of sdect coHmtitiee*$ report 

. The Hon’ble Mr. Scoble presented the Report of the Select 
Committee on the Bill to prescribe the mode of valuing certain suits 
for the purpose of determining the jurisdiction of Courts with respect 
thereto. 

The Secretary, with the permission of His Excellency, the 
President, read the following remarks by the Hon’blo Rana Shankar 
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(2) If an appeal is preferred by a plaintiff, the stamp fee will 
ordinarily be calculated on the claim or portions of the claim dis- 
allowed by the lower Court. If an appeal is preferred by a defendant, 
the stamp fee will ordinarily be calculated on the amount adjudged 
by the lower Court, provided that the parties are at liberty to relin- 
quish a portion of their claim on expressing their intention of so 
doing in the Memorandum of Appeal. 

(3) The fee chargeable on appeals from orders under clause 
(c) of section 244 of the Code of Civil Procedure of 1882 (now Section 
47 of the Code of 1908) shall be limited to the amount chargeable 
under Article 11 of the second schedule to the Court- Fees Act, 1870. 

(4) Valuation in certain classes of suits under the Malabar 
As the subject-matter of suits comprised in the classes of suits 

mentioned in clauses (&) and (c) of paragraph IV of Section 7 of the 
Court-Fees Act, 1870, viz*, suits for the removal of a karnavan or 
ejaman or for the enforcement of a right as karnavan, ejamau or 
member of a tar wad governed by the Mavumakkattayam or Alyasantana 
system of law or of a Nambudari illom, does not admit of being 
satisfactorily valued, and whereas by an order in Council dated the 
24th day of January 1903 and numbered 86, Judicial, His Excellency 
the Governor of Fort St. George in Council, has sanctioned the follow- 
ing rules for determining the value of the subject-matter of such suits, 
the High Court, under and by virtue of the authority conferred upon 
it by section 9 of the Suits Valuation Act, 1887, and all other powers 
thereunto enabling, hereby directs and orders that for purposes of the 
Court Fees Act, 1870 and the Suits Valuation Act, 1887 the value of 
the subject-matter of all such suits and appeals in such suits, instituted 
or presented on or after the 1st day of March 1903, shall be determined 
according to the following rules : — 

(t) The subject-matter of a suit for the removal of a karnavan 
or ejaman or for the enforcement of a person’s right as 
karnavan or ejaman of a tarwad governed by the 
Marumakkattayam or Alyasantana system of law or of 
a Nambudari illom, shall, for purposes of the Court- 
Fees Act, 1870, and the Suits Valuation Act, 1887, be 
valued at one-third of the amount at which the same 
would be valued under the provisions of the Court-Fees 
Act, 1870, if the suit were one brought by a stranger 
for the recovery of the whole property-moveable and 
immoveable— possessed by the tarwad or illom to 
which the suit relates. 

in) The subject-matter of a suit for the enforcement of a 
person’s right as member of a tarwad governed by the 
Marumakkattayam or Alyasantana system of law or of 
a Nambudari illom, shall, for purposes of the Court- 
Fees Act, 1870, and the Suits Valuation Act, 1887, be 
valued at the amount at which, if the whole of the 
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Claims to pensions and fjrants of money or land revenue 
are governed by the provisions of the l^cnsions Aet XXI II of 1871). 

Rule 5. — (l) Agency Munsifs shall have cogni/ance of suits for 
moveable or immoveable properly not exceeding in value Ks. 500 but 
shall not have cognizance of any suit in which any Zamindar, 
Bissoyee or any Mansubdar, Muttadar or other feudal hill chief may 
be concerned : 

Provided that the Agent to the Governor or the Government 
Agebt, as the case may be, or Agency Divisional Officer having 
jurisdiction may transfer any suit in which a hill chief is concerned 
if both parties desire such transfer or consent thereto and if the 
value of the suit does not exceed Rs. 500 to th(‘- Agency Muusif 
within whose local jurisdiction the cause of action has arisen for 
disposal by him : 

Provided also that the Agent to the Governor or tlui Govern- 
ment Agent, as the case may be, with the sanction of Govornmont 
may authorise, any Agency Miinsif by name to take cognizance of 
suits up to any amount not exceeding Rs. 3,000 in value. 

(2) Suits cognizable by an Agency Munsif shall be instituted 
only in the Court of the Agency Munsif having jurisdiction. 

Rule 6 .—With the exception firstly of suits which arc cogniza- 
ble by Agency Munsifs and secondly of the suits described in rule 7, 
all suits shall be instituted in the Court of the Agency Divisional 
Officer having jurisdiction. 

Rule 7.— Suits of a value exceeding Rs. 5,000 or for revenue 
paying land of which the value of the annual produce exceeds 
Rs. 500 shall be instituted iu the Court of the Agent to tlu*. Governor, 
or the Government Agent as the case may he. 


B— Lahork. 

MANNER OF DETERMINING THE VALUE OF SUITS l*t)K PURPOSES OF 
JURISDICTION. 

{Section P, Suits Valuation Ac/, 1KH7*) 

Rules made by the High Court, with the previous .sanction of 
the tocal Government under the powers conferred hy section 9 of the 
.Suits Valuation Act, VII of 1887, and all other powers in that behalf, 
for determining the value of the subject-matter of certain classes of 
suits, for the purposes of jurisdiction, which do not admit of being 
satisfactorily valued, and for the treatment of such classes of suits, 
as if their subject-matter were of the value as hereinafter stated. 

RULES. 

1. (t) Suits in which the plaintiff in the plaint asks for a decree 
against the other party to the alleged marriage, either 
alone, or with other defendants, for restitution of 
conjugal rights 5 
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(»■) In other cases — the market value, at the date of 
institution of the suit, of the property alienated- 
subject in either case to the provisions of Part I of 
the Suits Valuation Act, 1887, and of the rules in 
force under the said part, so far as those provisions 
are applicable. 

3. Suits in which the plaintiff in the plaint asks for 

only ; not being suits to recover the amount which may be found due 
to the plaintiff on taking unsettled accounts between him and the 
defendant, or suits of either of the kinds described in Order XX, 
Rule 13, of the Code of Civil Procedure, — 

Vaiwe— (a) For the purposes of the Court-fees Act, 1870, --as 
determined by that Act. 

(6) For the purposes of the Suits Valuation Act, 1887, and the 
Punjab Courts Act, 1918 (as amendetl)*— Such amount 
exceeding Rs. lOO and not exceeding Ks. 500, as the 
plaintiff may state in the plaint. 

4. Suits in which the plaintiff in the plaint seeks to establish or 
to negative any right hereinafter mentioned, with or without an 
injunction, and with or without damages, namely a right of way ; 
a right to open or maintain or close a door or a window, or a drain, 
or a water shoot (parnala) ; a right to or in a water course or to the 
use of water ; a right to build, or raise or alter or demolish a wall ; 
or to use an alleged party-wall or joint staircase--— 

Vahte~{a) For the purposes of the Court-fees Act, 1870, —as 
determmed by that Act. 

(6) For the purposes of the Suits Valuation Act 18«7, and the 
Punjab Courts Act, 1918 (as amended),— 

(i) if dam^es are not claimed,— such amount exceeding 
Rs. 100, and not exceeding Rs. 500, as the plaintiff may 
state in the plaint ; 

(«) if damages are claimed,— the amount of such damages 
mcreased by Rs. 100. 

5. Suits in which the plaintiff in the plaint seeks to set aside 
an award, and applications registered as suits under the provisions of 
Schedule II, paragraphs 17 and 18, of the Code of Civil 
Procedute (to file an agreemeat to refer to arbltratioa), or ofl Schedule 
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forms part of such estate and is recorded as aforesaid, 
and such revenue is settled but not permanently, — thirty 
times the revenue so payable. 

Explanation to dame (6) — Where the land is a fractional share or 
a portion of part of an estate, and the land revenue 
payable for such part is recorded in the Collector’s 
register, and such revenue is not permanently settled, 
the value for purpose of jurisdiction, shall be held to be 
thirty times such portion of the revenue recorded in 
respect of that part as may be retcably payable in 
respect of the share or portion. 

lllustrations-^iX) In a suit for possession of a one-third share of 
the entire holding of 10 ghumaos forming part of an 
estate and recorded as paying Rs. 20 annual revenue, 
the value of the land for the purposes of jurisdiction is 
one-third of thirty times Rs. 20, or Rs. 600. 

(2) In a suit for possession of 1 ghuinao out of the same 
holding, the value of the land is one-tenth of thirty times 
Rs. 20, or Rs. 60. 

(c) Where the land pays no such revenue, or has been partially 

exempted from such payment, or is charged with any 
fixed payment in lieu of such revenue, and net profits have 
arisen from the land during the year next before the date 
of presenting the plaint,— fifteen times such net profits. 
But where no such net profits have arisen therefrom,— 
the market- value. 

(d) Where the land forms part of an estate paying revenue to 

Government, but is not a definite share of such estate and 
does not come under clauses («), (b) or (c) of this rule,— 
the market value of the land. 

(s) Where the subject-matter is a garden, — the market value 
of the garden. 

2, In suits to enforce right of pre-emption in land the value of 
the land, for the purposes of jurisdiction, shall be calculated by the 
preceding rules. 

3. When the land or interest in suit falls partly under one and 
partly under another of the classes enumerated in rule 1, the value of 
the land in each class shall be separately calculated. 
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the value has been determined ])y the rules made under section 3, 
the amount at which the relief sought in the suit is valued for pur- 
poses of jurisdiction shall not exceed tlie v.'ilii<‘. of the land or interest 
as determined by those rules. The suits falling under section 7, 
paragraph iv, of the Court-fees Act, are certain suits in regard to 
which the plaintiff is required to state the amount at which he values 
the relief soguht in the plaint. Where llie value so stated exceeds the 
value of the land or interest therein as hxeil by the rules, the latter 
and not the former must be n*gardod as the value for purposes of 
jurisdiction. The suits specified in Schedult* H, article 17, of the 
Court-fees Act, are those for which it is difficult to fix a correct 
valuation, and a fixed court-fee of Ks. ID is acconlingly levied in 
these cases. Where any such rase relates to land or any interest in 
land the value for purposes of jurisdiction, will thi*. value of the 
land or interest as fixed by the rules. 

5. The suits falling under the Court-tccs section 7, para- 
graphs i, ii, iii, vii, viii, ix, x (tr) {h), (c), and xi {<r) to (/) inclusive, 
are, with one or two exceptions, eithtT such as arc subject to an 
ad valorem court-fee, in regard to which the valiu* fi>r the purposes of 
computing the court fee and the value for tin* purpose of determining 
jurisdiction are, under section 8 of the Suits Valuation Act, 1887, the 
same; or suits dealt with by directions made by the High Court nuder 
section 9 of the Act. 

6. In order to guard against mistakes us to the value of suit for 
purposes of jurisdiction and of court-fees, ruspeciively, esvery plaint 
ought upon its face to show the value for purposes of jurisdiction as 
•well as the value for the purpose of computing t*om'V fei*s. The for- 
mer information is ro(iuisite in order tliat the Coutt may determine 
whether the plaint should be returned under Order VII, Kule 10, of 
the Code of Civil Procedure. When a plaint omits to disc, lose the value 
of the suit for the purposes of jurisdiction, the person presenting it 
should be questioned, and his answer recorded i)n the plaint, unless 
he consents to amend it then and there. 

7. As special care is necessary with respect to cases falling 
under the provisions of section 7, paragraph iv, and schedule IIv 
article 17, of the Court-fees Act, in valuing suits for the purposes of 
jurisdiction and of court-fees, a schedule showing the value in each 
class of these cases has been prepared to guide the Courts in fixing the 
value in particular cases , and the opportunity has been taken to pre* 
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C— Rules framed by the Judicial Commissioner’s Court 

AT Nagpur. 

(Judicial Commissioner's Civil Circular ^ Part I {•Si Page 15) 
Valuation of Suits, 

1, Under Section 9 of the Suits Valuation Act, 18S7» and under 
the same section of the said Act as applied to Herar, the Judicial 
Commissioner with the previous permission of the Chief Commissioner 
directs that suits of the following? classes shall for the purposes of 
the Court Fees Act, 1870, the Suits Valuation Act, 1887, the Central 
Provinces Courts Act, 1904, and the Berar Courts Law 1905, be treated 
as if the subject-matter of such suits were of the value of Rs, 400:— 

(1) Suits for the restitution of conjug?al rights, for declaration 

of the validity of marriage, or for a divorce, 

(2) Suits for the custody or guardianship of a minor, 

(3) Suits for a declaration that an adoption is valid or invalid. 

Provided that if a suit for declaration that an adoption is valid 
or invalid affects a title to property, then the value of that property, 
if it exceeds Rs 400, shall be deemed to bo the value of the subject- 
matter of the suit. 

2, In exercise of the powers conferred by Section 3 of the 
Suits Valuation Act, VII of 1887, as applied to the Hyderabad 
Assigned District and with previous sanction of the Governor- 
General in Council, the Resident is pleased to make the following 
rules for determining the value of land for the purpose of jurisdiction. 

I. In suits for the possession of land (mentioned in Section 7, 
paragraph V, of the Court Fees Act, VII of 1870) the value of the land 
for the purpose of jurisdiction shall be deemed to be as follows 

(1) When the land is held on settlement for a pt^riod not exceed- 

ing 30 years and pays the full assessment to the Govern- 
ment a sum equal to ten (twelve and half by amendment 
No. 19, dated 19-7*-1924) times the survey assessment. 

(2) When the land is held on permanent settlement for any 

period exceeding 30 years and pays the full assessment to 
the Government a sum equal to twenty times the survey 
assessment, 

(3) When the whole or any part of the annual survey assess- 

ment is remitted, a sum computed under paragraph (1) or 
paragraph (2) of this rule, as the case may be, in addition 
to twenty times the assessment or the ix)rtion of assess- 
ment so remitted. 

. (4) In other cases, the market value of the land, 
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part of such estate and is recorded as aforesaid and such revenue is 
settled, but not permanently 12j times the revenue so payable. 

8. In all cases in which pleaders' fees are to be calculated upon 
a value other than the value as determined for the computation of 
Court Fees a note to this effect should be made at the end of the 
judgment. In the absence of such note all Muharrirs attached to 
Civil Courts who are entrusted with the drawing up of decrees are 
strictly prohibited from calculating pleaders’ fee otherwise than on 
the value as determined for the computation of Court-fees. 

In suits by a mortgagee, to foreclose the mortgage, no note need 
be recorded. The pieaders’ fee ^should be calculated in the plaint 
■as due under the mortgage. 


■D— Rules framed by the Oudh Chief Court. 

In supersession of notification No. 779, dated June 18, 1889, the 
Chief Court with the previous sanction of the Government, hereby 
under Section 9 of the Suits Valuation Act, directs that the following 
classes of suits shall be treated for the purpose of the Court Fe<>s 
.Act, 1870, and of the Suits Valuation Act, 1837, as if their subject- 
matter were of the value herinafter stated : — 

1. (i) Suits in which the plaintiff sues the other ixirty to an 
alleged marriage, either alone or with other defendants, for resti- 
tution of conjugal rights ... ... ... value Us 100. 

(tV) Similar suits to establish, annul, or dissolve a 
marriage ... ... ... value Rs 200. 

(m) Suits to establish a right to the custody or guardianship 
(including guardianship for the purpose of marriage) 
of a minor ... ... value Rs. 200. 

(*v) Suits to establish or annul an adoption or appointment by 
customary right of an heir „. value Rs 400, 


Value, 


(a) for the purpose of tbe Court Fees Act, 
suits of class {%), Rs. tOO. 
suits of classes («) and (m), Rs. 200. 
suits of class (xv), Rs 400. 


of the Suits Valuation Act, 1887, such sum 
^ plaintiff shall 

specify m the plaint. 


Bxplanafion, 

do not include petitions under any 
speaal Act relating to the dissolution of marriage. 
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(1) if damages are not claimed, such amount exceeding Rs. 100 

and not exceeding Rs. 500, as the plaintiff may state 
in the plaint, 

(2) if damages are claimed, the amount of such damages 
increased by Rs. 100. 

V. Suits in which the plaintiff in the plaint seeks to set aside 
an award, and applications to file in Court an agreement to refer to 
arbitration or an award in a matter referred to arbitration without the 
intervention of a Court under paragraphs 17 and 20 of the Second 
Schedule of the Code of Civil Procedure, when or in so far as the 
award or the agreement relates to property : 

Vahie> 

' (a) For the purposes of the Court Fees Act, 1870, as determined 

by that Act. 

. (b) For the purposes of the Suits Valuation Act, 1887, tlie 

market value of the property in dispute, subject to the 
Provisions of Part I of the Suits Valuation Act, 1887, and 
of the rules in force under the said part, so far as those 
provisions are applicable. 

VI. The foregoing rules are subject to the following 
explanation 

Subject to Rule III, a suit falling within any of the above des- 
criptioins shall not be deemed to be excluded therefrom merely by 
reason of the plaint seeking other relief in addition to that described 
in any of the foregoing rules. 

Value of Suits .'—In cases where the rules made by the Chief 
Court under section 9, Act VII of 1887 (see the preceding rule), modify 
the provisions of the Court Fees Act, VII of 1870, the former must 
be followed. Those cases are given below ;-** 

Oudh Rules. Court Fees Act. 

(»■) For establishing, annuling. Schedule II, Art. 17, vi. Where 
or dissolving a marriage, it is not possible to estimate at a 
Rs. 200— Rs. 15. money-value the subjecbmatter 

in dispute, Rs. 10. 

[it) For custody or guardianship As above Rs. 10. 
of a minor, Rs. 200—Rs. 

15. 

(m) For annulling an adoption Schedule 11, Art. 17, v. To set 
■ Rs. 400— Rs. 30- aside an adoption, Rs. 10. 
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Appeals from Regular or special appeals, 

decrees of District shall when sucli appeals are allowed 
by law, lie from the decrees and 
orders of a District Court to the High Court. 

Appeals from the decrees and orders of Subordinate 
. Judges and District Munsifs shall, 
tion ^Dfetrict“conrt‘ when such appeals are allowed by law 
lie to the District Court except when 
the amount or value of the subject-matter of the suit 
exceeds rupees five thousand, in which case the appeal 
shall lie to the High Court. 

Provided that where a Subordinate Judge’s Court 
Appellate jarisdic- established ill any District in a 
tion of Subordinate place rcmotc fiom tlic Station of the 
District Court, the High Court may, 
with the previous sanction of the Local Government, ' 
direct that appeals from the decrees or orders of District 
Munsifs within the local limits of the jurisdiction of 
such Subordinate Judge be preferred in the Court of the 
latter. 


Provided that the District Judge may remove to his 
Court, from time to time appeals 
by District jndge.^^”’ SO preferred and dispose of them 
himself, or may subject to the orders 
of the High Court refer any appeals from the decrees 
and orders of the District Munsifs, preferred in the 
District Court to any Subordinate Judge within the 
District, 


14. When the subject-matter of a suit or proceed- 

Valuating auit, for IT ^ 

immoveable property. Value Snail tOf the purpOSCS of the jUFlS* 

; diction conferred by this Act be fixed 

in a manner provided by tlie Court Fecs-Act, 1870, 
section 7, clause 5. 


Aettaktw effect aKaintt this 

L.J. at J). m. A* to anpUcability of Motion 

ra cases falling under Art. 17 or Art i7<*A, see Veeraw/ma w.Butahavva 50 Mad. 

Mrt 601 \ 56 Mad. ri6 eit/d at pp. SS7 

iHa Rnf followed in an wnreported case C.M.A. 

« 0 . 8 of 1934 deeidedon 11-9-1935 (69 M. L.| , Note* of recent case*, p. 34.) 
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IHigh Court fioHJicoiion, dated 23rd July 1926^ published at page 1041 ^ 
Part II of the Fort St, George GasettCt dated 3rd August 192$, as amended by 
the corrigenduin, dated 29th August 1926 published at Page 1196, Part U of 
the Port St. George Gaz ite, dated 7ih September 1926, Dis. No. 149$j26.'\ 

29. (0 The High Court may, by general or special 
order, authorise any Subordinate Judge 
di^'j^gl’^onurisl to take cognizance of, or any District 
diction of District Judge, to transfer to any Subordinate 
J"dge under his control any proceed- 
ings under the Indian Succession Act, 
1925, which cannot be disposed by District Delegates. 

(2) The District Judge may withdraw any such 
proceedings taken cognizance of by, or transferred to 
a Subordinate Judge, and may either himself dispose of 
them or transfer them to a Court under his control 
competent to dispose of them. 

(3) Notwithstanding anything contained in section 
13, proceedings taken cognizance of by or transferred to 
a Subordinate Judge under the provisions of this section 
shall be disposed of by him subject to the law applicable 
to like proceedings when disposed of by the District 
Judge ; 


APPENDIX XII. 


THE MADRAS CITY CIVIL COURTS ACT 
(act VII OF 1892) 

* * • * • 


3. The Local Government may. by notification in 
.• ! .u official Gazette, establish a Court 

city Court. to be called the Madras City Civil 

Court with jurisdiction to receive, try 
and dispose of all suits and other proceedings of a civil 
nature not exceeding two thousand five hundred rupees 
in value and arising within the City of Madras, except 
suits or proceedings which are cognizable. 
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13. Whenever any suit or proceeding in the Cit 

, .. „ Court is settled by agreement of th 
feel on settlement parties Dcfore issues liavc bccn settlci 
before hearing, evidcncc fccorded half th 

amount of institution fees paid by the plaintiff shall bt 
repaid to him by the Court, 

14. When under section 13 of the Letters Paten 

for the High Court, dated the twenty. 
pafd'rnThrcSco^S eiglith day of December, 1865, oi 
Hjg?courr'”°'^^ section 25 of the Code of Civil 

Procedure (XIV of 1882) the High 
Court has removed for trial by itself any suit from the 
City Court, fees on the scale for the time being in force 
in the High Court as a Court of ordinary original juris- 
diction shall be payable in that Court in respect of the 
suit and proceedings therein. 


Provided that, in the levy of any such fees which, 
according to the practice of the Court arc credited to the 
Government, credit shall be given to the plaintiff in the 
suit for any fee which in the City Civil Court he has 
already paid under the Court-fees Act, 1870 (VII of 1870) 
on the plaint. 


15. (1) The Court authorised to 
Appeals. hear appeals from the City Court shall 

be the High Court. 

(2) The period of limitation for an appeal from a 
decree or order of the City Court shall be the same as that 
provided by law for an appeal from a decree or order of 
the High Court in the exercise of its original jurisdiction, 

16. Nothing in this Act contained shall affect the 
original civil jurisdiction of the High Court. 

Provided that • 
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thousand rupees may at the election of the plaintiff 
be instituted in the Madras City Civil Court which shall 
have jurisdiction to try and dispose of such suits 
according to the provisions of the Madras City Civil 
Court;Act, 1892 (VII of 1892). 

3. (1) Notwithstanding anything contained in the 
Presidency Small Cause Courts Act 
1882 (XV of 1882) and the Madras 
City CivU Court Act, 1892 (VII oi 
fte^Madias City CivU 1892) where an application is made to 
the High Court of Judicature at 
Madras under section 39 (1) of the Presidency Small 
Cause Courts Act, 1882 (XV of 1882) in any suit referred 
to therein, the High Court may either remove the suits 
to its own file or transfer the same to the Madras City 
Civil Court- 

(2) Where a suit is ordered to be transferred as 
aforesaid to the Madras City Civil Court the provisions 
of sub sections 2, 3 and 4 of section 39 and of section 
40 of the Presidency Small Cause Courts Act, 1882 (XV 
of 1882) shall mutatis maiandis and subject to the 
pecuniary limits of the jurisdiction of the Madras City 
Civil Court apply. 
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Ancestral land (Punjab) 

Suit for declaration regarding aliena- 
tion of—, 608 

Annuities 
Suit for, 47 

Suit for arrears of—, 47 
Jurisdiction value in suits for — , 621 
— Jurisdiction value in suits to declare 
—changed on property, 64 

Appeal(s) 

Oourt^ees 61 
Principles of valuation of—, 416 
Forum of— and jurisdiction, 614—615 
Value of appeal for courUfccs and 
jurisdiction in the event of change 
' in law, 421 

Amendment of Act before representa- 
tion of—, 18 

Plaintiff’s valuation and defendant’s 
appeal. 170 

—against part of the decree witli a 
ground going to the root of the 
whole case, 421 

—apparently against whole decree but 
really against part, 172, 421 
Anomaly of an— against a portion 
having to be stamped with n higher 
court-fee than one against the whole 
decree, 25 

—against preliminary decree alone 
when final decree had been passed, 
196 

- —from both preliminary and final 

decrees, 433— 4; 5 

—in suit where two preliminary 
decrees passed, 196—197 
Valuation of— in cases falling under 
S. 7 cl. iV, 69 

- —in suits of small cause nature, 454 
Separate Second Appeals arising 

from single suit, 421 
—against order, 539—553 
Cross*<objections in— against orders, 
445 

. Decree and order distinguished, 540 
Order having the force of decree, 541 
—against certain orders under C. X^. 
C., 545— 546 

—against an order dismissing an appeal 
for deficiency of .court-fee, 43 
—merely relating to the mode of 
enforcing decree, 591 
' '-^for expunging certain findings, 591 
Procedure where court-fee on Memo 
of— is deficient, 292—294 
f j<loUection of deficit court-fee after 
admission and registration of—, 26 


Appeal(s) — Contd. 

where courUfee paid deficient whole 
appeal not to be dismissed, 146, 
402 403, 422 

As to levy of deficit fee in lower Court, 
see Appellate Courtf 
Order appealed against not stamped— 
effect, 403 

Refund of court-fee where appeal from 
final diicre«i is filed during pendency 
of appeal frotn preliminary decree, 
312 

Consolidation of— for courUfee, 345— 
349 

Const didation of land acquisition 
— , 220 221 

Vahalats in cmtsclidatcd— , 53 
pauperis, 44—46 

— in accoiim suits, 127—144 
—against prelim itiary decree in 

acctnmt suits, 127—139. 

—against final decree in account suits, 
139-144 

Combined appeal from preliminary 
and final decrees in account suits, 
145 

Separate appeals against preliminary 
and final decrees in account suits, 
145 

Forum of— in suits for accounts and 
mesne profits, 253— 255 
Appeals under the Aficncy Rules, 26, 
34 

—against orders relating to arbiiram 
Hon prt)cccdings and awards 544— 
545 

- against decree ixt terms of award, 
428 

—against order under Bvnaal Allu* 
n>ial Lands Act, 57 S* 

— agaimt orders under Bengal 
Tenancy Act, 547, 540 
—against orders under Campaniis, 
Act, 548 

—against court-fee decision, 263—265 
—where jurisflictifni is involved, 281 
—against conditional dsorse, 187 
176. 417 

—taking special ground as to 
442-443 

Specific objection as to costs whether 
cimrged sepa ately, 336 
—in declaratory ^ - language of 
Art. 17 considered, 575—576 
—regarding declaration about im- 
partibility of property, 82 
—for relief under the Vekhan Agrim 
Gulturists Belief Act, lOB 
—in suit regarding an endowmeni^ 
X09 
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Appeal(s)— CoftWi 
—in pre mption suits, 171—172, 422 
—in pre-emption suit denying the 
right to pre-empt and also consi- 
deration decreed whether distinct 
subjects, 342 
—in redemption suit, 422 
Separate— by mortgagees in redemp- 
tion suit, 197 

—against decree for redemption and 
mesne profits, 196 

—against both preliminary and final 
decrees in redemption suit, 197 
—against decree absolute for redemp- 
tion 590 

—against decree for redemption of 
hanom subject to payment of value 
of improvements, 198 
—against rejection of plaint or 
memorandum of appeal, 423—427 
—against remand orders, 542—544 
—from remand orders amounting to 
decrees, 439 

—against Restitution orders, 427-428, 
541 

—against orders under Succession 
Act. 515, 54 -554 
against grant of letters of adminis- 
tration, 591 

—against orders relating to exertition 
against surety, 546 

Appeal against orders, 539—555 

See Appeals, 

Cross objection in-^. 445 

Appearance 

Memorandum of«^, 532 

Appellate Court 

—whether can allow nlainiiff to limit 
his claim to court-fee paid, 43 
Power of— in Land Acquisitiou cases. 
219 

Objection to jurisdiction raised in—, 
625-630. 

Powers of— to levy deficit court-fee 
payable in lower court, 42, 43, 257. 
Procedure when— takes action for 
levy of deficit court-fee payable in 
lower court, 43, 281,285, 295—298, 
299 

Frecedure where both parties to 
.appeal have to pay deficit fee in 
lower courts, 300 

Procedure in Bengal for collection of 
deficit foe in lower court, 297—298 
—can interfere only when the decision 
of the Ibwer court is to tike detri- 
ment of revenue, 289 


Appellate Court— Cowfd, 

Jurisdiction of— to act under s. 12 (2) 
where only one defendant appeals, 

300 

Question of deficit fee in lower court 
to be decided at the earliest moment, 
43, 282 

Power of High Court as— to collect 
deficit fee payable in lower court, 
259, 284-285 

Question of deficit court-fee in lower 
court must be considered by Court 
as distinguished from Taxing 
Officer, 288—289 

Conditions necessary for the— to levy 
court-fce payable i lower court, 
281—286 

Points tn be considered by— when 
taking action uiidur s. 12 (2), 282— 
283 

—can take action suo motu, 281—282 
Issue and decision in the lower court 
on question of court-fee not neces- 
sary for action by—, as.’l, 285 
Power of— to collect deficit fee in 
lower court, when the question is 
not Istrictly one of valuation, 287- 
288 

—can collect deficit fee payable in 
lower court even if suit is beyond 
the jurisdiction of that court* 286— 
287, 630 

Appeal mustlx^ registered and pendii'g 
in the— for action under s* 12 (1), 
286 

Power of— to collect deficit fee in 
lower court after disposal, 282 

Deficit fee on cros-s-objcctions in 
lower— discovered in Second Appeal 
301, 445 

Deficit court-fee on memo of objec- 
tions in lower appellate court where 
the apueal does not relate to that 
part, 282 

Deficit fee due on set ofifin lower 
court may be collected by—, 300 - 

301 

Appellate Jutisdiction 
—of Hgih Court— Sec Courts 

AppUcations or petitions. 

For various kinds of— see the res- 
pective headings 

—exempt firm court-fee, 352, -53 
—not required to be in writing, 34 
—regarding aibitration proceedinsrs 
under Sch, 11, rr. 17 and 20 C. F. 
C., 603—605 
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Bonds— 

Security bond filed in Village Court, 
528—529 

Execution of—, 530 
Enforcement of—, 530 

Buildings 

Suit for possession of— 57, 167 
Temple whether to be valued as—, 167 
Value of indigo factory in pre-emption 
suits, 171 

C 

Cancellation. 

— of stamps, 403—504, 843—851 
Cancellation of document (or decree) 
Suit for—, 48 

Suit to set aside document, 570—572 
Void and voidable document, 95 
S. 39, Specific Relief Act, 95 
Even third parties can sue for—, 95 
Different kinds of suits for—, 95 
Conflict of decisions, 95 
Gift deed, 101 
Lease deed, 101 
Release de^, 101 
Will. 101 

Suit by minor for— , 105 
Valuation of suits for—, 105 
Summary of the decisions regarding—, 
116 

Value of suit for— in Madras, 109— 
116 

Object of S. 7 cl iv-A (Mad.), 109— 

no 

Scope of cl, 1V«A, 110 
Application of cl. IV-A, 1 10 
Suit for— and recovery of possession, 
112—113 

Suitfor— of compromise and the preli- 
minary and final decrees in the 
previous suit, 342 
Suitfor possession and—, 330 
Suit to set aside decree, 569 
Suit for declaration as to decree or 
document being void, 573 
Jurisdiction value in suit for—, 622 
Cantonment Authority, 

Complaints and prosecutions by—, 
358 

Clauses of action. 

—with reference to ‘distinct subjects. 
321—322, 343-345 

^ternative reliefs based on one—, 342 
Cumulative or alternative reliefs based 
on single—, 3^3 

—Single relief based on different—. 
344 

^Alternative reliefs baaed on diffe- 
rent—, 344 


Caveat 

Court-fee on—, 555—556 
Certificate of sale 
Applications for—, 34 
Certificate of succession 
See Suocesston Ocrtifioatc* 
Certified copies 
See Co^‘es, 

Charitable and religious trusts 
See Trusts, 

Cheque 

Suit for declaration abotU— , 9*}— 95 
Christian Marriage Act- 
Petitions under, 354 
City Civil Court (Madras) 

Suit transferred from— to High Court 
27 * 

Refund of court-fee after settlement 
out of court under—, 311, 897 
City Civil Court Act (Madras), 896 
Civil Courts Act (Madras), 893—896 
Civil Procedure Code 
Suit under S. 01 or 92 of—, 560 
O. 7, R. 2 (2) compared with S. 7 . 

cl. iv (/) C. F, Act, 122-123 
Madras amendment of O, 41, R. 23, 
C. P. C, and its effect on refund of 
court-fee on remand, 300 
Agreement under O. 36, R. 1 stating 
case for opinion of court, 606 
Applications under Rr, 17 and 20 of 
Sch. II, 603-605 

Appeals against certain orders under 
— , see Ap^sals, 

Claim 

Relinquishment of part of— to the 
extent of courufees 43 
Claim petitions 

-under O. 21 , R 58, C, P, C. 
(Bombay), 604 

Suit to set aside order on—, 562—563 
Suit to set aside order on— claiming 
different kinds of reliefs, 563—564 
Suit to set aside two claim orders 
doling with same property. 564 
Jurisdiction value in suits relating to 
claim orders, 618 

Cochin (British) 

Declaratory suits filed in Sob.*Court 
i of—, 567 

Colonial Courts of Admiralty 
Application of the Court-fees Act to 
— , 3 
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Counsel 

Admission by— as regards court-fee. 
37 

Negligence of— in valuing suits, 41 

Co-tenants 

Suit for partition between — , 82, 585 

Counter-claim 

Written statement containing— 448— 
449 

Defendant’s claim in account suit not 
— . 449 

Court 

Fees payable in mofu?sil— , 33 
■ Power of— to direct inquiry for 
ascertainment of net profits or 
' market value, 2^5 

Power of— to revise valuation in cases 
felling under s. 7, cl. iv, 67—69 
Discretion of— in granting time or 
exten^ng time for payment of 
deScit court-fee, 39—42 
See also Appellate Courts Criminal 
Courts t High Court, Inherent 
powers 
Court-fees 

—form a crown debt, 19 
- Fees payable to clerks and oideers, 
24 

Saving of fees to certain officers of 
High Court, 410 

—in pauper suits, a first charge on 
the subject-matter of suit or petU 
tion, 45 

Rules for recovery of— in pauper 
suits, 858—860 

Government bound to pay—, 46 
Ad valorem-^n plaint, etc., 4U 
Table of ad valorem fees, 504—507 
Ad valorem^iVL suits of small caui^e 
nature in Madras, 452—45 ^ 

—in suits compxising distinct subject';, 
some being of small caurc imtiirr, 
452 


Court-f eee— Co»f d . 

— in Presidency Small Cause Courts, 
860— S'Oa 

Determination of—, 36 
Question of— not to be settled by 
compromise, 36—37 
Admission regarding—, 37 
Valuation for— and jurisdiction, 54 
Objection as to valuation and—, 46, 
58—59 

Estoppel in objection as to—, 2»S0 
Value of appeal for— in the event of a 
change in law, 421 

Value for— and jurisdiction to bo 
same in certain suits, 620- “-62 1 
Consnlidalion t^f suits and appeals 
for—. 345—34) 

Mode of levy <d— , 396 ■■-404 
—to be c<dh‘cttHl by stamps, 396 
—when may be paid in cash, 311, 396 
Denomination of—, 3%, 836—841 
Stamps impressed or adhesivt*, 397 
Certain adtninistrativt: directing 
regarding—, 307 

Use of stamps of small detiomination, 
39S. 839 -841 

Cancellation of— stamps, 403—404. 
843 ‘ S51 

' —on plaints returned fur presentation 
I to proper otnirl, 4t 3—404 
I —in case of de, volution of interest 
pi'mknU lii\\ V) 

! Computation of —in certain suits, 47— 
54 

[ See under sepi^ratf headings for 
partictilc^r /remfe of suits, 

—on cvmijdaint reduced to writing on 
examinaliim, 350—351 
Exemption of iteriain douuments 
from—. 357— 359 

b'inal <l«Trce lor pant inesim profits 
and ndits’.tion of additional—, 239 
Computation of— on past and future 
mesnts profits, 24 i 

—on future mesne pnifus, 210—242 


Maximum— y 449 j 

Maximum— in multifarious suits, 
349—350 

—on probates and letters of adminis- 
tration— See Probate and Letters 
of administration 
—on Succession Certificate-Sec S«<?- 
aession Certificate, 

Fees on review applications in cases 
chargeable to fixed fees. 458, 45 1 
Provisional nature of— in suits under 
Sch. II, Art. 17, 561 
—under the Bengal Tenancy Act, 
865-fi67 

—under Madras Hindu Religious 
Endowments Act, 863—864 


Future iniorust in suit not chargeable 
to—, 244 

—on iniernst petidenU Hit in appeals, 
244 

Duty to be paid omiu when T«otters of 
Administration are not n(K'.fst«ry, 42 
Documents of no validity unless 
properly stamped, 399 
Stamping of documents iuadvtfrtantly 
stamped, 3*>8, 403 

Amendment of decumont in order to 
correct mistake, 403 
Plaint filetl in Revenue Court— Subse- 
quently another plaint filed in Civil 
Court for portion of claim not 
eoKempted from—, 403 
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Couit-fees — Contd . 

Deficit— to be collected before dccret^ 
and conditional decree not to bt! 
passed, 298 

Power of High Court with regard to 
deficit— payable in T.ower Courts, 
559, 283—285 

Procedure where proper courl-f<*e 
not paid on memo in lower apprU 
late court, 231 

Deficit fee on cross*<ol)jections in 
Lower Appellate Court discovered 
in Second Appeal, 301 
Deficit— on memo of objections in 
Lower Appellate Court, where 
appeal does not relate to that inrt, 
282 

Deficit fee in T^wer Court when 
second appeal is dismisse^d under 
O. 41,R. 11,C. P. C., 299 
Procedure where both par tins to 
appeal have to v'ay deficit fee in | 
li/Wer Courts, 300 

Deficit fee due on set-off in lower 
Court may be collected by appel- 
late Court, 300—301 
Procedure in Bengal for collection of 
deficit fee in lower Court, ?07 -298 
Recovery of deficit Court-fet' due in 
lower Court by Respondent in 
Appeal (Bengal), 297 
Whether appellate Court win allow 
plaintiff to limit his claim to— paid, 
43 

Power to reduce or remit fees, 409 
Reductions and remis sions of—, 34 
Reductions and Remissions of— 
(Governor-General), 719—728 
- (Bengal), 728—734 
—(Bihar -and Orissa), 734—741 
-(Bombay), 742-747 
—(Burma), 747—750 
—(Central Provinces), 750—755 
—(Madras), 755—764 
—(Punjab), 765-^69 
—{United Provinces'. 769—775 
Refund of— See Refund of Court* fee. 
Powers to suspend— in Bengal. 409 
Realisation of— payment of which was 
suspended, as public demand (Ben- 
gal). 409—410 

Rules for supply, number, renewal and 
keeping accounts of— stamps, 397 
Sale of— stamps, 407 
Damaged and spoiled stamps, 398 
Exchange of— stamp, 408 

Court-fees Act 

Extent of—, 5—8 
Commencement of—. 5 


Court-foes Act— Co«#4, 

Statement Objects and Reasons, t 
Proctwling’t in r«>imcil, 5 
History of legislatinu, s— 9 
Ohiuct and i ropc. of 16—17 
Scheme of-* . 17 
Amendments of 5, h 
Assam AmtMuling Art ITT of 1932, 631 
Benjvd Amiui.linv* Act tV of 1922, 
632—642 

—Art XT «)f 1935. 64 J -645 
—Act Vll of 1935. 64'^‘— 652 
Bihar and Orissa Act ! of 1922, 653— 

ItomUiv Act 11 of 1032, fifiO 
('entral Provinci's Art XVI of 1035, 
672 -6S.* 

Madras Act V t^f VKU, 6H3— 700 
Pnnj.ib Art Vll of 1922, 700-707 
United Prrninies Act TII of 1032, 
70S— 717 

-Art VH of 1933. 718 
Keen when Act anmnded, IS, 19 
Plaint instjllienmtly stamped— Amend- 
ment of Ae.t before detection, 19 

Defective presentation of appeal— 
Amendment of Act before represeiu 
tation, IS 

Ameiuhnent of before preHeniation 
of plaint in proper ('onrt, 19. 403 
r,mrt-fet*s juid jnrisdielion in appeal 
in the ev»‘nt of change, in hw, 421 
Amendment t»f Aet hetween de«.ree 
and rrtvi'wv application, 439—462 
AppHeahilitv of— to High Court, OfSgi* 
nal side. 21—2 ! 

Appli<*abnity to High Court in its 
extraot dinary original civil jurisdio* 
tion, 27 

under Agency Rules not 
rhargcahle under—, 26 
Appliratiim of— to certain portions of 
Native States, H 

Applu ation of— to colonial courts of 
Admiralty, 8 

Application of— to Military Courts of 
Rc(ptftsts, 8 

Construction of Court-Beet Act, 14— 
If. 

Rctrosnertive effort, 18 
Method of valuation under, 55 
Anomaly in appeal against part of 
decree having to be charged to higher 
emmt-foe than appeal against whole, 
25, n2, 421 

Ss. 3, 4 and 6 compared, 13 
Language of s* 6 considered, 35 
Bengal amendment of s* 6 considered, 
40 
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D 

Damages 

Suit for—, 47, 59, 60 
Suit for recovery of a sum as— for use 
and occupation, 64 

Debutler 

Suit regarding— properties and the 
office of Shebait, 93 
Decision ' 

—as to valuation and Court-fees— See 
Valuation*, CourUfOiS. 

Declaration 

Suit under s. 42 of the Specific Relief 
Act, 84—85 

Suit for declaratory decree and conse- 
quential relief, ^7 

Suit for— without consequential relief, 
558, 559, 560, 567-574 
Praj’cr for appointment of receiver not 
consequential relief in suit for—, 
91—92 

What are declaratory suits, 567—572 
Declaratory, suit in sub-court yliritish 
Cochin, 567 

Suit for two declarations, 569 
—regarding adoption and two wills 
consists of distinct subjects, 330 
Suit by 73 persons regarding 73 plots, 
336—337 

Appeal in declaratory suit, 575—576 
Reversioner's claim in rppeal to have 
compensation deposited in Court, 
574-575 

Appeal regarding— about impartibility 
of property, 82 

Cross-objections in declaratory suits, 
443—445, 576 

Jurisdiction value in declaratory suits, 
594—595 

—as to liability to render accounts, 88 
Suit for declaration regarding alietuu 
tions, 569 
Claim to 573 

Suit for declaration under s. 111-A of 
the Bengal Tenancy Act, 94 
—that certain purchase wasbenaml, 
93 

—about cheque, 94—95 
—regarding compensation money 
deposited under T^nd Acquisition 
. . Act, 94. 569 
—that decree is void, 569 
, Suit to set aside decree, 559 
—that plaintiff is true owner of 
decree, 568 

Suit to set aside^document, 570—572 


Declaration— CoMfA. 

—as to forgtTy of document and for 
refund of costs, 573 
—regarding joint property, 91 
Smijor dcclaiation of joint ownership, 

—of charge on property for sum 
borrowed for njaintcnance, 568 
Money wmght to be recovered from 
ontj ready to pay tt) rightful owner. 
5()S 

—as to surplus otferiiigs of a shrine, 
64 

Relief r<‘garding prior nif>rtgage in a 
suit on subseiiueni mortgage, 93 
—as to mortg;tg(! or *»iher debts io 
partbirm suit, 571 

Where plaintitt is out of possession, 
prayer for possession is necessary. 
90 

— regm ding i ut i* t y at tached under 

S. M6 C Code, 573, 575 
Recovery of projuu'ly under eusiodia 
kgis, 573—574 

Recovery of property subject of order 
under S, 145, Ci* K Code 575 
Suit for possessitm where possession 
is with oilieer f»f t»t>vernment, 369 
—•where third parly is in possession, 
572 

In suit for firwuuipUon, further 
relief nevessarv, V() 

Suit for revurHifUHtr for— that will is 
not binding on him, 570 
—about royalty, 572 
—about self actpnsitions, 00 
* -of title to properly, 572 
—of title on wrong demarcation of 
survey olticer, 94 

Declaration and coneequential 
relief 

Suit for— ,47. K3-n7 
Some specific suits falling within 
S. 7 cl IV (e). 105 

Vnloatitw of suits falling under S. 7 
cL TV (c), 105, 10r»-107 
Valuation of suits for declaratory 
relief and consectucttal relief with 
reference to immoveahte properly in 
Madras, 107 

HoUef T)nyond Istre declaration undei 
111 A of tl)e Hengat Tenancy Act. 

Suit by claimant or deeree«.holder 
regarding property attached, C2 
Suit for declaration and restitution of 
conjugal rights, 93 

— regarditttf documents— See CanoiU 
lation of doaumenis. 
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E j6CtBI©Bt-*C<Wi ■ 

—and arrears of rent distinct subjects, 
331 

Appeal in suit to contest notice of—, 
422 

Jurisdiction value in suit for—, 623 
Ejmen 

Suit for removal of—. 870 
Suit for enforcement of right as—, 870 
Election Petitions 

—regarding Municipal or local board 
elections in Bengal — , 608, in U. P. 
608—609 
Emoluments 
—attached to office, 415 
Estates 

Permanently settled—, 150 
Temporarily settled—, 130 
Suit for definite share of—, 149 
Suit for possession of fractional share 
ci part of estate, 147—149 
Origin of notification regarding—, 147 
Notification considered, 153—162 
Valuation of specific plots in an—, 153 
—162 

Value of specific plots in an— in pre^ 
emption suit, 171 
Estates Land Act (Madras) 

Suit for commutation of rent, 590 
Suit to contest landlords' right to sell 
—Appeal, 590 

Collective suit against tenants in one 
village whether distinct subjects, 337 
—341 

Exemption of plaints in certain suits— 
Appeals not exempt, 439 

Estoppel 

—in objection as to CourUfees, 280 
Execution salo 

Suit to set aside— is one to set a8ide 
attachment, 173 

Exemptions 

—of certain documents from courts 
fees. 351—359 

Exoneration 

Appeal for -of property from liability 
61. 109, 418, 419, 373 
Appeal against decree declaring liabi- 
lity of several properties separately, 
418 

Appeal by plaintiff for enforcing liabi^ 
lity of property exonerated, 418 

Extraordinary Original jurisdiction 
-^of High Court— See High Qourt, 


P 

Firm 

Appeal against order under 0. 21, R, 

50 

in suits against— 136, 546, 592 

Foreclosure 

Suit for— of mortgage, 52, 60» 185 
Appeal «against conditional decree for 
— , 196 

Appeal against final decree in suit for 
— , 197 

Forests 

Application to cut timber in Govt, 
forests, 353 

Forest Act (Madras) 

Appeals against orders under the—, 
591 

Fractional share 

Notification regarding— of part of 
estate considered, 153—162 

Future mesne profits 
See Mesne profHs, 

G 

Garden 
Meaning, 165 

Paramha land in Malabar whether—, 
166 

Suit for possession of—, 49—57, 165— 
166 

Possession of land covered by a garden 
and houses, 166 

Value of— in pre«emptton suit, 171 
Gift dead 

Suit for declaration regarding— and 
possession, 10* 

Government 

Bound to pay court*fees, 46 
Application for payment of money 
duo by— 353 

Government servants 
Petitions of appeal by—. 354, 762 

Guardianship applteetion, 515 
Guardian and Wards Act 
Application under— C. F., 604 
Guxerat Tatukdir^s Act 
Appeal against order under—, 554 

H 

High Ceori 

Levy of fees on the original tide of. 
20 22 

Fees payable to clerks and officers, 
I 24 
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Iiiquiry^C0fif<2. 

—as to valuation in Bengal, 222, 223 
. Power of persons making such—* 223 
Costs of such—, 227 
Refund of excess courUfee after such 
— , 223, 228 

—as to value in probate matters, 377 

Instalment bend 
Suit on—, 60 

Instrument of obligation 
—given in pursuance of order of court, 
521—531 
Interest 

No court4ee payable on future— in 
suit, 244 

— Itfe in appeals by plaintiff 
and defendant, 244 

Appeal regarding future—, 439—441, 
591 

Appeal against decree granting future 
— , 441 

Interpleader suit, 590, 

Interpretation of Statutes 

General principles of—, 9 
Plain meanings df the sections to be 
given elQfect to, 9 
Language and intention, 9 
Courts should not supply omissions, 10 
All words to be given effect to, 10 
Construction leading to absurdity to 
be avoided, 10 

Anomalous construction to be avoided, 
10 

General and particular intention, 10 
Previous state of the law, 10 
Reference to English law, 10 
' Harmonious construction, 10 
Proceedings in Council, 11 
Aim and Scope of an Act, 1 1 
Rules and Forms under the Act, 11 
Repealed Acts, 11 
Similar Acts, 11 
Store decfsts, 12 

Hardship of literal construction, 12 
An Act and its component parts, 13 
Construction of Court Fees Act, 14— 
16 

J 

Jemabaudi 
Petitions, 357 
Joint family property 

Suit to enforce right to share in—, 47, 
70—75 

Suit for joint possession in—. 79 
Joint property and— distinction, 82 
§uitfor declaration regarduig—, 569 


Joint family property— Co»fd. 

ZJability of— to probate, etc,, dut 
370-371.483-490 
Joint property 

—and jo''nt family property, diatinc 
tion, 82 

JudgmenUdebtor 
Petition by— in duress, 353, 357 
Jurisdiction 

Valuation for Courfe-feesand— , 54 
Principles of valuation for—, 600, 613 
—614 

Objection as to— and procedure there* 
on, 625—630 

Power to pass decree t^eyond jurisdic* 
tion in suit for accounts etc , 244— 
253,622 

Decision as to valuation when 
jurisdiction is involved is not final, 
263, 281 

Forum of appeal, 614—615 
—in the event of a change in law 
before apiieal. 421 

Deficit fee pa^ble in lower court 
where suit is beyond the— of that 
Court, 286—287 630 

Jurisdiction value 

—and Court-feci value to be same in 
certain suits, 620—621 
—of account suits, 125- 126, 622 
—in suits relating to adoption, 595— 
602 

—in suit to have annuity declared 
as charge on certain property, 64 
—of suit to set aside atta:hment, 174 
—of suit to set aside award, 595, 618 
—in suits relating to claim orders. 
392-594, 618 

—in suit for cancellation of doeu# 
ments and decrees, 622 
—in declaratory suits, 594— 595 
—in suit for foreclosure. 623 
—in suit for declaration and injunc* 
tion, 621 

—of relief of injunction, U9— 120 
—in suit for declaration regarding 
land, 593-602, 617- 618 
Rules for determining of land auits, 
616-617 

—of suits between landlord and tanant, 

an 

— in suit under s, 44 or 84 of Agra 
Tenany Act. 623 

—in suit for ejectment against tenant, 
623 

—in suit for maintenaoce, annnltyetc, 
64,621 
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Landlord and tenant 

Suit between—, 53—54, 204 — 211 
Jurisdiction value in suits between—, 
211 

Jurisdiction value in suit for ejectment, 
623 

Suit by or against landlord against or 
by several sets of tenants, 331 
Collective suit against all tenants in 
one village—, 337, 341 
Suit for abatement of rent, 210 
Suit under s 44 or 84 of Agra Tenant 
cy Act, 6^3 

Suit for assessment of fair and etiuit- 
able rent, 90, 92, 210 
Suit for commutation of rent, 210, 500 
Appeal regarding rate of rent in com- 
mutation proceedings, 210 
, Suit for delivery of counter part of 
lease, 205 

Suit for enhancement of rent, 20G 
Suit for enhancement against a tenure- 
holder, 206 

Suit for ejectment against tenant, 206 
—207 

Suit for ejectment treating defendant 
as tenant at will, 521 
Ejectment of tenant claiming occupancy 
rights, 89. 208 
Suit based on title, 2 5 
Ejectment of an under-raiyat, 207 
Suit for ejectment where strangers are 
added as parties, 207 
Eiectment of tenant holding over, 207 
Suit for exchange of patta and mucha- 
lika, 205 

Suit to contest validity of notice to 
quit, 209 

Suit to recover possession of occu- 
pancy, 209 

Suit for recovery of occupancy where 
stranger is added as party, 209 
Suit to establish or disprove a right of 
occupancy, 520—521 
Suit by lessee of melwaram right 
against lessor and other persons, 206 
Suit to contest landlord's right to 
sell— appeal, 210, 390 
Land-revenue 

Suit for the interest of an assignee 
of-. 52 
Lease 

Suit for setting aside a— and injunc- 
tion, 101 

Suit for declaration and possession of 
property covered by-^, 92 
Suit for 8peci6c performance of a 
contract of—, 53, 203 
Suits for possession on— in Malabar, 
213 


Legislative proceedings 

Regarding Suits Valuation Act, 867- 
869 

Letters patent nppeals 

Conrt-feos payable in—, 73 

Letters of administration 
Sett Probate and letters of adminis 
iraiion. 

Duty must be paid wim when— are noi 
necessary, 42 

Limitation. 

Stamping of plaint with proper courU 
fee after e/piry of—, 37 
Presentation ol insuHicinntly stamped 
mcmio of appeal, 25. 

Memo of appeal insufllciently stamped 
—Time to make good the deficiency, 
39—40 

Review petition not properly stamped 
when presented, 41 

Copy of tjrder fik^l witli appeal not 
properly atampt d when presented, 
41 

l^vmcnl of defndt cotirt^fi'tt after—, 
231,401 

Payment of defieli eonrPiee after— in 
cases arising under h. 10, 43 
Disrretion of court in granting time or 
extending time for payment of deficit 
courufee .30— 4 

Payment of eourt-fee after expiry of 
time granted, 42 

Application under s. 05 treated as 
plaint, 43 

List of lyitikesees end documents 
Exemption from courUfee, 353 

Locsl smundments 
—of Courb Pees Act, 6, SonCcuri^fas 
Act, 

Lunatic 

Suit by next friend of— lor deciaratioii 
and posHOssion, 94 

M 

Maintensnee 
Suit for-, 47, 02 
Suit for arrears of—, 47, 60, 62 
—decrees* 62, 63 
Sait for reduction of—, 62, 572 
Declaration of charge on property for 
«um borrowed for—, 568 
Jurisdiction value in suits for—, 64* 621 
Jurisdiction value of suit for reduction 
of-, 595 
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Money— Co«W, 

Claim against a railway company 
regarding several consipments bat 
covered by one notice whetlier 
distinct subjects, 341 
Suit for— from the legal representa- 
, tives of the executant or from a 
third party not distinct subjects, 342 
. Money sought to be recovered from one 
ready to pay to rightful owner, 568 
Recovery of compensation for land 
acquisition deposited in court, 569 

Mortgage 

Suit for foreclosure of—, 52, 60, 185 
Jurisdiction value in suit for foreclo* 
sure, 623 

Suit for redemption of—, 52, 174 -185 
Suit for redemption of a—dischaged 
already, 174 

Redemption suit where— amount was 
fixed in kind, 174 

Redemption coupled with other reliefs, 
175-179 

Suit for redemption of— in part, 175 
Suit for redemption as between co<< 
mortgagors, 182 

Value for' jurisdiction in suit for 
redemption, 183—185, 623 
Suit for recovery of— money by sale, 
59 

Relief regarding prior— in a suit on 
subsequent—, 95 

‘ —by conditional sale, suit to have sale 
declared absolute, 52, 60, 185 
Duties of a unsufuctnary mortgagee, 
176 

An usufuctuary— and a Malabar 
kanom contrasted, 175, 179 
Suit for possession by usufructuary 
mortgagee, 169, 182 
Value of property subject to—, 171 
Suit for specific performance of a 
contractof— , 53, 203 
Suit on several mortgages consists of 
distinct subjects—, 336 
Suit on single— taken by several 
creditors for the entire sum due to 
diem whether distinct subjects, 342 
‘ Appealin mortgage suits, 185—190, 195 
Appeal on mortgage suits where 
the subject matter is a portion 
of mortgaged property, 191—196 
Appeal against conditional decree 
, for foreclosure, 196 
Appeal against preliminary decree 
, * .adone when decree had been 
passed, 196 

preliminary 

decrees, pa^, 196—197 


Mortgage— Coasfii, 

Appeal against final decree in foreclo- 
sure suit, 107 

Separate appeals by mortgagors, 197 
Appeals both from preliminary and 
final decrees, 197 

Appeal relating to order in which pro- 
perties are to be sold in mortgage 
decree, 419 

Appeal against order of marshalling 
securities, 590 

Appeal regarding manner of working 
out mortgage rights, 590 
Appeal regarding priority, 419, 572 ’ ' 
Appeal by mortgagor against portion 
of decree in favour of pusine mort- 
gagee, 420 

Refund of court-fee in the case ofi 
remand on appeal from preliminary 
decree, 312 

Appeal from order absolute for sale, 
436-438 

Appeal from order on application for 
such order, 436-438 
Appeal sMnst order allowing or 
dismissing application for personal 
decree, 438 

Appeal by prior mortgagee regarding 
form of decree, 439 
Appeal for exoneration of property 
from liability, 573 

Appeal against decree absolute for, 
redemption, 590 

Appeal regarding personal liability, 
590—591 

Moveable property 
Suit for recovery of— or its valuoi 60 
Suit for recovery of— or money whe- 
ther distinct subjects, 337 
Suit for— where the subject-matter 
has a market value, <7, 64—66 
Suit for— where the subject-matter has 
no market value, 47, G9 
Suita to set aside claim orders 
regarding—. 65 
Suit for partition of—, 65 
Redemption of— not covered by S, 7 
cl. IX, 174 

Miikbtamama 
Court-fee on—, 532 
—defined, 533 

—executed in favour of persons not 
certified practitioners, 534— 536 

Mttitilarieni snlts, 312^350 
Suit on different transactions, 328 . 
Maximum court-fee in—, 349—350 . 
Alternative relief based on one cause 
of action, 342 
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Objection to finding 
Memo of— under O. 41, R. 26 C.P.C , 
34, 516 

Occupancy right 
Suit to establish or negative, 64 
Suit under s. 95 of Agra Tenancy Act 
for declaration of status as occu« 
pancy tenant, 205 

■ Ejectment of tenant claiming—, 208 
Suit for recovery of—, 209 
Suit to establish or disprove — , 520 

Office 

Suit fot declaration of right to— and 
for emoluments, 64 

drdera 

—and decrees distinguished, 540 
Appeals againsb— as distinguished from 
decrees, 539—553 
See Appeals, 

Original Side (High Court) 

Levy of fees in—, 20 
See High Court, 

Over-valuation 
See Valuation, 

P 

Pancbayats 

Plaints and processes in suits before, 
352 

Paramba land 

—in Malabar, 166 

Parti Marriage and Divorce Act 
Plaint, etc., under—, 607 

Partition 

Prayer for accounts in suit for—, 125. 
328 

. Appeal in— suit claiming further sums. 
422 

Appeal against order directing pro- 
perty to be sold as incapable of— . 
591 

Appeal in— suits regarding declaration 
about impartibility of property, 82 
Declaratiou about debts in— suit, 329 
. 571 

Prayer for -free of mortgage debt, 329, 
571 

Suit for declaratory relief regarding 
joint property whether lies, 91 
Suit for declaration regarding a prior 
■partition and certain alienations 
and for re«partition and possession, 

Deferent kinds of— suits, 78 


Par tition — CoMf d . 

—suits when incapable of valuation, 
585— 589 

Suit for— between co-tenants, 82 
— suits where plaintiff is not in pos- 
session, 76— 78, 79 

—suits, where plaintiff is in joint pos- 
session actual or constructive, 75— 
76. 78, 558 

—suits where plaintiff is a stranger, 
78 

—suits where the suit is by a copar- 
cener against a stranger, 78 
Suits really for possession in the 
guise of— suit, 80—81 
Where there has been previous 
division in status, 81 
Suit for— between Muhammadan 

sharers, 82—83 

Suit for— of joint family property, 47* 
70—75 

Jurisdiction value in— «nits, 83, 589, 
602, 603, 619 

Suit for— of moveable property, 63 
Suit for— and possession whether 
distinct subjects, 328 
Written statements claiming—, 83, 356 

Partnership 

Suit for winding up— and for taking 
accounts, 125 

Jurisdiction value of suit for dissolu- 
tion of—, 622 

Pauper 

—appeal, 45 

Application for leave to appeal as— , 
519 

Probate proceedings in forma pau- 
peris, 44* 45, 386-388 
Review applications in forma pau- 
peris, 465— *466 
—suits, 44 

Application for leave (o sue as—, 44, 
519 

Dismissal of suit, 46 
When application is granted, 44 
When application is refused, 44 
Where tuition is converted into 
plaint, 44 

Mode of realisation of court-fee, 45 
Rules for recovery of court-fee, 858— 
860 

Withdrawal of suit, 46 
Court-fees a first charge, 45 

Petitions 

See AppUoation or ptiUions, 
—exempt from court-fee, 352—353 
Objections to findings in judgment 
liable as— 4 446 
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Poundage 

r^vy of —in sales held by collector. 
395 

Power of appointment 
Probate duty etc., on— See Probate 
and letters of administration ^ 

Power of attorney 

' Exemption from Court-fee, 351, 354 
Whether vakalat is—, 533 

Pre-emption 

Suit to enforce right of—, 51, 52, 

170— 173 

Bare declaration insufficient and fur- 
ther relief necessary in— suits, 90 
Suit for— in respect of sale relating to 
several villages, 341 
Suit for specific performance and—, 
330—331 

Computation of value in suit for—, 
170, 171 

Vsduation how determined in suit for— , 
171 

Value of garden in suit for—, 171 
Value of house, 171 
Value of improvements of property 
sold in suit for—, 171 
Value of indigo factory in suits 
for—, 171 

Value of property subject to mort- 
gage, 171 

Value of specific plots in an estate in 
suit for—, 172 

Appeals in suits for— how valued, 

171— 177, 422 

Appeal in suit for— denying the right 
to pre-empt and also consideration 
decreed, 342 

Valuation for purpose of jurisdiction 
in suit for— , 171 

Presideiicy Small Cause Courts 
See Small Cause Courts* 

Prerideacy Small Cause Courts Act 

Chapter relating to fees and costs, 8fi0 
-862 

Refund of court- fee after settlement 
out of court, under—, 311 

Priority 

Claim for— in appeal in mortgage 
suits — See mortgagSt 

PritioBer 

Petition by— , 353, 357 

Probate and letters of adminutration 
Exemption of— from court-fees—, 352 


Probate and letters of adminislrd* 
tion— Co»^d. 

Fees leviable on—, 473—478 
Minim not liable to tax—, 352, 478 
Application for grant of—, 478 
Prabatc of will defined, 478 
Grant of—. 478, 363, 382 
Properties situate in different piovic* 
ces, 479 

Value of estate, 363 
Value of property. ^80—482 
Debt due to estate, 482 
Bad debts, 385 

I?rovident Fund, 372, 384, 482-483 
Property over which deceased had 
power of appointment, 371—372 
400. 491, 

Proijerty hold with general power to 
confer beneficial interest, 372 
Remission of fee, 491 
Summary of provisions regulating 
grant of—, 360 * -363 
(^rant of certificate— under the Ad. 

minstrator Generals Act, 480 
Share of dfeea«ed ecwparcener in 
Joint Hindu Family, 370—371,483 
-490 

Relief where too high a courUfee has 
been paid, 359 
Refund, 3f>0. 3(»5 
Natum of the fee levied, 363 
Iwocality of assets and duty, 363 

Relief where debts of deceased person 
was paid out of estate, 365, 366 
Where property is subject to mort- 
gage, 366 

Grant for collection of rent of house, 
366 

Relief in case of several grants, 366 
I^evocation of I^etters of Administra- 
tion, 367 

Annulment of grant, 367 
Second executor taking out probate, 
368 

Death of executor, 368 
Grant de bonis non, 368 
Death of beneficiary and fresh devolu- 
tion of estate, 368 

Increase in the value of property, 
Exemption of certain estates, 368 
Property outside British India, 568 
Probate jurisdiction of Court, 368 
Removal of property from one Juris- 
diction to another, 368 
Properties in different provinces, 369 
Extent of the grant, 369 
Determination of assets, 369 
Exemption of trust properties, 369; 
370 , 
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Procetcea 

—in suits before District Panchayats, 
352 

' Rules relating to— (Allahabad) » 775 
—782 

Rules relating to— (Bombay), 789'- 
797 

Rules relating to— (Calcutta), 798— 
808 

Rules relating to - (Central India), 
809-810 

Kules relating to— (Lahore), 811—818 
Rules relating to— (Madras), 818- 835 
Rules relating to— (Patna), 782—789 

Pro-notes 

Suit for recovery of—, d5, 70 
Suit on— and on original obligation. 
329—330 

Suit^ ontwopronolcs, one of a small 
cause nature, 336 

Provident Fund 

Probate etc. duty on - Stic Probate 
and letters of administration 

Public demand 

Recovery of deficit court-fec in lowe*^ 
Court as— (Bengal). 297 
Realisation of court* fee imymeut of 
which was suspended, as*— (Bengal), 
409—410 

Public offices 
Fees payable in—, 33 

Public servant 
Complaint of—, 353 

Punjab Courts Act 
Refund of court-fee under s, 72 of 
the-, 311 

Punjab Customary law 

Suit for declaration as to alienation 
of ancestral land, 608 

Purchase price 

Suit for recovery of— is suit for 
specific performance, 60 

R 

Rulway Company 

Complaint by officer or servant of—, 
353, 358 

Claim against a— regarding several 
consignments but covered by one 

• notice. 341 

Receiver 

Prayer for appointment of—, 589 
Prayer for appointment of— whether 
consequential relief in suit for 
declaration, 91—92 


Records 

Application to call for, 518 -519 

Record of rights 

Suit for correction of an entry in— 
94 . 

Suit for declaration under S, lil-A 
of the Pcngal 'i‘cna«cy Act regard- 
ing entry in- *, 1)4 

Rectification 

Suit for*-‘of (hurtl, o3‘*“64 


Redemption 

Suit for -of nit»rtgag»j, 52, 174—185 
Suit ft»r declaration and—, 182 
Suit ^ff)r— as between cfMnortgagors, 


—of mortgjige dischaiged already, 174 
—where mortgage amount was fixed 
in kind, 174 
—in i>arl, 175 

““ coupled with other rtdiefs, » 75—179 
—and surplus profits, 175-179,327,342 
—and ari tsirs of rent, 327 
— t»f Malabar kanom, 180 
-'i>f Malabar kauoni coupletl with 
other reliefs, 180, IHI. 327 
—of Malabar kanoin wliere rent is 
sought to be deducted, 181 
—of Malabar kauom where question 
of tittn in raised. 181 
Appeals in suits for—, 185—195,422 
Appeal against ducreo for— of kaoom 
sutiject to {laymeiu of value of 
improvements, 198 

Jurisdiction value in suit for—, 183— 
185 


Reductions and remifstons 


—of rowrt-ffo, 34 
Power to redticc or ruinit fees, 40i 
■ of court. fees iCovernor-GenemOi 
719 728 

—(Bengal), 728 -734 

— (Hihnr ami Orissa), 734 -741 

- * (Bombay) » 742- 747 
-‘(Burma), 747-750 
—(Central ProvinccHl, 750—755 
—(Madras), 753-7t»4 

— (Ptiniab), 765 - 767 
—(United Provinces), 768 —773 
Remission of court-fee on plaints in 
certain suits tinder Estates Land 
Act, 205 


Reference 


Fees payable in High Court as a 
Court of—, 23 

Powers of Court of— under S, 12 to 
collect deficit fee in lower court, 287 
—under Income fax Act— documents 
filed in, 26 
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Remand 

Preliminary point, 308 
>-011 addition of parties, 310 
—after directing admission of docu- 
ment, 310 

. —on an amended plaint, 311 
Refund of court-fee on memo, of appeal 
on — under inherent powers, 307 

Rent 

Suit for—, 59 

Suit for assessment of fair and equit- 
able rent, 64, 90, 92 
Suit for commutation of—, 590 
Suit for ejectment and arrears of—, 
331 

Suit for enhancement of— under s. 7 of 
the Bengal Tenancy Act, 60 
Application for enhancement of— 
under the Ben^l Tenancy Act, 62 
Suit for— for several years arising out 
of the same property, 337 j 

Restitution orders ' 

Appeal against—, 427—428, 541 • | 

Restoration 

Application for- of appeal, 516 
Retrospective effect 
When to be given to an act, 18 
Revenue Court 


Review applications— Conf^i. 

Review regarding part of subject- 
malter, 462— "1 65 

Compulation of time for— for court- 
fees on, 314—315, 456-457 
—not properly stamped when present- 
ed, 41 

— in/orwo pauperis ^ 465—466 
Application under S. 151 C. P. C. 
not—, 465 

Review of orders, 465 
—in cases coming under Sch, 11, 458— 
459 

Refund of court-fee'*on— , 313—315 
Refund of court*fee on— where deci- 
sion is reversed on ground of mis* 
take, 315—317 

Refund of court-foe on— under inher* 
ent powers, 317 *“318 

Revision 

—against decisions as to court-fees, 
267-277 

—against an order refusing to give tithe 
to pay deficient court*fee, 44 
Fees payable on doc^umertts filed in 
High Court as a court of—, 23 
Power of court of— to collect deficit 
fee in lower court, 287 
Refusal of refund where obligatory is 
material irregularity, 311 


Plaint filed in- subsequently another 
plaint filed in Civil Court for por- 
tion of claim, 403 

Revenue registers 
Suit to alter or cancel entry in, 558, 

; 559,560,565 

Reversioner 

' Suit by— for declaration and injunc* 
tion restraining waste by widow, 94 
Suit by— that will is not binding, 570 
Jufisdiction value of suit by— for 
declaration regarding alienations 
and for restraining waste, 618 
Jurisdiction value of suit regarding 
alenations by— who is herself a 
.limited heir, 618 

• Appeal by— in land acquisition pro- 
ceedings to have compensation 
; deposited in court, 574—575 

Review 

—of decisions as to court-fee, 277— 
280 

Review applications, 455— 406 

' Amendment of Act between decree 
and—, 459—462 


Revision petitions (or applications). 
517 

—in proceedings under S. 476 Cr, P. 
Code, 517— 5IH 

—in the Lahore High Court, 501 502 
—in the court of the Financial Com* 
missioner of the Punjab, 301 
—in Rangoon High Court, 303 
Royally 

Declaration about—, 572 
Jurisdiction value of suit regarding—, 

594 e- * . 

Rules 

—framed by the High Courts, 5 
-relating to cancellation of stamps, 
8«-851 

— reitting to the deaomimtton nd 
hind of stamps, 836—842 
—relating to process— See Prmat. 
—for refund of courufees, 851-838 
—for recovery ofeourt^fees In pauper 
suits, 858-860 

—for valuation of land— Making and 
enforcement, 620 

—for determination of value of 
certain suit» 623, 624 
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Subordinate tenure 
Suit for— in land, 150 
Substituted copies, 468 — 170 
See Copies 
Succession Act 

Appeals against orders under—-, 515, 
540—55^, 

Appeal against grant of letters of 
administration, 591 
Succession certificate 
Stamp duty on 492—500 
Certi6cate under Bombay Regulation 
VIII of 1827, 501 

" Amount or value of any debt speci- 
fied in the certificate 499 
Amount of debt includes interest, 500 
Application for— (Bom,) , 604 
No exemption of fee on—, 498 
' Extension of— to further debts or 
securities, 498—199, 500 
Grant of—, 497 
Mode of collecting fee on, 500 
, Successive devolution of estate. 500 
Value of security, 500 

Succession duty 

See Probate and letters of adniinis» 
irution ; Sucoession certificate* 

Suits 

Computation of court- fee payable in 
certain—, 47—54 

As fo particular kinds of suits, See 
separate headings » 

—where relief is not properly assess- 
- able in money, 66—67 
Consolidation of— for court-fee, 345— 
349 

. —in forma pauperis , 44—46 

Suits Valuation Act 
Scope of—, 613 
Extent of—, 613, 615 
Commencement of—, 615 
1«egislative proceedings and Select 
Committee’s Report regarding—, 
867-869 

Method of valuation under—, 55 
Rules for the valuation of certain suits, 
(Lahore), 882—887 (Madras), 869— 
872 (Nagpur), 888— 800(ODdh), 890 
—8 2 

Summary decision 
What is— , 561, 562 
Suit to set aside—, 558—564, 568, 
Suit to set aside order on claim petL 
tion, 562-563 

Suit to set aside order on claim peti« 
tion claiming different kinds of 
reliefs,. 563—564 


Summary decision— 

Suit to set aside two claim orders 
dealing with same properly, 564 
Jurisdiction value in suit to set aside— , 
592—594 

Jurisdiction value of suit relating to 
claim orders, 61 K 

Summons 

Application for— of witness, 353 

Surety 

Appeals against orders relating to 
execution against—, 546 

Survey officer 

Wrong demarcation of— Suit for 
declaration of title, 94 

T 

Tank-bed 

Suit for possession of— land, 168, 579 

Tarward 

Sec Malabar Tarward^ 

Taxing judge 

Reference to— in case of dispute atf to 
court-fee, 28 

Rower t>C— to refer the tiuestion to 
J3ftuch, 32 

Power of— with regard to court-fee 
pavahle in lower courts, 29, 31 

Taxing officer 
— itt Calcutta and Madras, 79 
Reference to— in case of dispute as to 
court-fee, 28 

Jncidental powers in deciding the 
<lttcstion of coiirt*fco, 31 
Poww to decide a question relating to 
valuation, 29—30 
Nature of ihn order of—, 30 
innaliiy of derision of—, 29, 30—32 
When decision of— not final, 32 
Erroneous derision of 31 
Power of— regarding court^fee payable 
in lower courts, 29, 288—289 
Remedy against a wrong decision of—, 
33 

Templet 

Valuation of-. 107. 107, 580 

Tenant 

Suits lietweun landlord and—, 53, 20*1 
— 2U 

See landlord and tenant* 

Ejectment of— holding over, 207 
Ejectment of— claiming occujMincy 

right, 208 

Tenancy Acte 

Application under certain Acts, 556 
See under varione Tenancy AcH* 

Tenure 

Suit for subordinate— in land, 150 




